Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


COPY  6 


Author  and  Title 

U^.  Supreme  Court 
U.S.  Reports 


Call  Numiwr 

Volume 

Copy 

KF 

101 

U5S 

256 

6 

THIS  BOOK  DOES  NOT  CIRCULATE 
OUTIlOe  THE  BUILDINQ 


NAME 


LOCATION 


j$W>-  1  0  1905 


U.S.  Supreme  Courf 
U.S.  Reports 


O 

101 

U85 


vol* 
256 


copy 
6 


i 


UNITED  STATES  REPORTS 


VOLUME  256 


CASES  ADJUDGED 


m 


THE  SUPEEME  OOUET 


AT 


OCTOBER  TERM,  1920 

FROM  APRIL  11,  1921,  TO  JUNE  6,  1921 


ERNEST  KNAEBEL 


LAW  LIBRARY 
I 


A' 


» \r 


01933 


i«r>"T«tJt» 


UNIVEriSITY  OF  CALIFORNIA 
DAVH 


THE  BANKS  LAW  PUBLISHINa  00. 

NEW  YORK 

1922 


TBE  BANKS  LAW  PUBUgBlNQ  OOUPAMT 


nonoB 


The  prioe  d  this  vdume  is  fixed  by  statute  (|  226,  Judicial  Code,  36 
U*  S*  Statutes  at  Large,  1153)  at  one  dollar  and  seventy-five  cents. 
Cash  must  acoompaoy  the  oider.  The  purchaser  must  pay  the  cost 
of  deliveiy* 


REPRINTED  IN  TAIWAN 


JU  STICES 


OF  TBM 


SUPREME    COURT 


DUBINQ  THE  TIMB  OF  THJESB  RSPOBT8.1 


EDWARD  DOUGLASS  WHITE,  CJhibf  Justice.* 
JOSEPH  McEENNA,  Associate  Justice. 
OLIVER  WENDELL  HOLMES,  Associate  Justice. 
WILLIAM  R.  DAY,  Associate  Justice. 
WILLIS  VAN  DEVANTER,  Associate  Justice. 
MAHLON  PITNEY,  Associate  Justice. 
JAMES  CLARK  McREYNOLDS,  Associate  Justice. 
LOUIS  D.  BRANDEIS,  Associate  Justice. 
JOHN  H.  CLARKE,  Associate  Justice. 


HABRY  M.  DAUOHERTY,  Attobnet  Gbhsbal. 
WILLIAM  L.  FRIERSON,  SoucnoB  Oxnuull.* 
JAMES  M.  BECK,  Souotob  Gbnsbal.* 
JAMES  D.  MAHER,  Clkbx.« 
FRANK  KEY  GREEN,  Mabbhal. 

*  For  ^Uotment  of  The  Chief  Justice  and  AflBociate  Juadces  among 
the  several  circuits,  see  next  page. 

<Mr.  Chief  Justice  White  died  on  May  19,  1921.  See  page  v,  post. 
Further  reference  to  him  will  appear  in  a  later  volume. 

<  Mr.  FnerBon  tendered  his  resignation  March  4,  1921,  to  become 
effective  on  the  appointment  of  lus  successor.  Mr.  James  M.  Beck, 
of  New  Jetsey,  was  nmninatftd  by  the  President  cm  June  17,  1921, 
CGofinned  by  the  Senate  on  June  21,  1921,  and  took  the  oath  of 
office  on  Jul^  1,  1921. 

« Mr.  Maher  died  on  June  3.  1921.   See  page  viii,  pad. 


SUPREME  COURT  OF  THE  UNITED  STATES. 
Allotmbnt  of  Jubticbs,  October  Tbbm,  1916.^ 

Order:  There  having  been  an  Associate  Justice  of  this 
court  appointed  since  the  adjournment  of  the  last  term, 

It  is  ordered,  That  the  following  allotment  be  made  of  the 
Chief  Justice  and  Associate  Justices  of  this  court  among 
the  circuits  agreeably  to  the  act  of  Congress  in  such  case 
made  and  provided,  and  that  such  allotment  be  entered 
of  record,  viz: 

For  the  First  Circuit,*  Oliver  Wendell  Holmes, 

Associate  Justice. 
For  the  Second  Circuit,  Louis  D.  Brandeis,  Associate 

Justice. 
For  the  Third  Circuit,  Mahlon  Pitney,-  Associate 

Justice. 
For  the  Fourth  Circuit,  Edward  D.  White,  Chief 

Justice. 
For  the  Fifth  Circuit,  J.  C;  McRbtnolds,  Associate 

Justice. 
For  the  Sixth  Circuit,  William  R.  Day,  Associate 

Justice. 
For  the  Seventh  Circuit,  John  H.  Clarke,  Associate 

Justice, 
For  the  Eighth  Circuit,  Willis  Van  Dbvanter,  Asso- 

ciaCe  Justice. 
For  the  Ninth  Circuit,  Joseph  McKbnNa,  Associate 

Justice. 
October  30,  1916. 

^  For  next  previous  allotmeat  see  241  U.  S;,  p.  tv. 


SUPREME  COXJRT  OF  THE  UNITED  STATES 

Tuesday,  Mat  31,  1921. 

■ 

Pbesent:  Mb.  Justice  McEenna,  Mr.  Jubticb 
Holmes,  Mr.  Justice  Day,  Mr.  Jxtstice  Van  Dbvanter, 
Mb.  Justice  PiTNEr,  Mr.  Justice  McRetnolds,  Mr. 
Justice  Brandeis,  and  Mr.  Jxtstice  Clarke. 

Mb.  Jusncs  McKbnna  said: 
-  ''Gentlebien  of  the  Bar:  This  empty  chair,  and 
the  sombre  drapery  ui)on  it,  annomice  that  since  the 
last  sitting  of  the  Comt  a  grievous  affliction  has  come 
to  the  comitry  and  to  us,  ao  affliction  which  to  some 
of  us  and,  it  may  be,  to  all  of  us,  can  never  have  complete 
solace.  A  great  life  has  ceased  to  exist,  one  replete  with 
achievements — ^achievements  in  many  fields  of  endeavor, 
all  typical  and  demonstrative  of  ability  and  merit,  of 
which,  to  adopt  the  words  of  another,  'it  would  be  difficult 
to  say^anything  that  would  transcend  the  bounds  of  a 
just  and  decorous  eulogy.'  Eulogy,  however,  will  be 
the  purpose  and  api)ointment  of  another  time,  and  of 
other  lips  than  mine.  To  mine  now  is  the  humble  and 
sadder  deputation  to  express  the  sorrow  of  my  brethren 
and  myself  at  the  death  of  our  Chief  Justice.  But,  ex- 
pressing a  more  poignant  and  personal  sorrow,  may  I 
not  say,  at  the  death  of  our  associate  in  duties,  our  com- 
panion in  council,  our  friend  and  intimate?  He  was 
all  of  these  to  us,  and  by  them  animated  and  directed 
our  work;  his  preced^ice  veiled  under  a  considerate 
courtesy,  our  intercourse  with  him  made  a  real  enjoy- 
ment. I  use  the  word  'enjoyment'  because  I  speak  in 
retrospection — speak  of  a  time  upon  which  sorrow  had 
not  cast  its  shadow. 

(V) 


vi  EDWARD  DOUGLASS  WHITE. 

''I  hope  I  fihaU  be  pardoned  these  peroonal  considera- 
tions. I  do  not  overlook  or  underestimate  the  greater 
a)>ilities  that  attracted  the  Nation's  commendation  in 
his  life,  and  have  caused  the  Nation's  sorrow  in  his 
d^ath — a  sorrow  in  which  we  participate.  '^  But  his  fac- 
ulties need  not  be  distinguished;  they  were  comprehensive 
in  their  action,  had  connection  and  piiix)osei  were  as 
manifest  in  private  life  as  in  official  life. 

''In  private  life  he  was  a  gentleman  In  the  best  sense 
of  that  much-abused  word.  He  was  considerately  kind 
and  courteous,  and  not  in  passing  show,  for  he  was  in- 
capable of  artifice  or  dissimulation. 

''In  official  life  he  had  a  high  and  earnest  sense  of 
dut>';  and  duty  to  a  judge  has  a  special  incentive,  its 
c»bject  is  justice  and  justice  to  the  fullness  of  its  definition: 
'The  constant  and  perpetual  wish  to  render  to  eveiy 
man  his  rights.'  This  wish  was  ever  in  the  Chief  Justice's 
mind,  its  insistent  motive  and  animation.  And  in  this 
duty  to  the  individual  serious  questions  came — ques- 
tions of  the  validity  of  laws  and  executive  acts,  and 
the  ordination  of  the  powers  of  the  United  States  and 
the  States,  gi  anted  or  reserved  to  them,  respectively, 
by  the  Constitution.  To  the  questions  thus  presented 
the  Chief  Justice  directed  a  consideration  proportioned 
to  their  immediate  and  ultimate  effect,  the  public  wel- 
fare depending  \rpovL  them.  He  realized,  as  all  of  us 
must  reaUze,  that  the  necessity  of  passing  upon  them 
marks  the  place  and  power  of  the  Federal  Judiciary  in 
oiu*  scheme  of  government,  the  condition,  it  may  be, 
of  its  stability  and  permanence,  preserving  always  the 
splendid  conception  of  the  Constitution — one  sovei'eignty 
constituted  of  many,  it  being  supreme  within  the  sphere 
of  its  powers,  they  being  supreme  within  the  sphere  of 
their  powers,  resulting  in  governments,  national  imd 
state,  competent  to  encounter  and  resolve  the  problems 
incident  to  or  emergent  in  the  lives  and  affairs  of  a  people. 

"This  is^  of  the  past  in  barest  outline.    What  of  the 
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future?  Antidpatiiig  it/ 1  see  no  shadow  on  hSs  fame, 
no  lessening  of  his  example  nor  of  the  ]n4>fession  his 
life  and  services  have  made  upon  the  country.  I  venture 
comparisons.  I  make  full  concession  of  the  recognised 
and  illustrious  merits  of  those  who  have  preceded  him. 
I  make  full  admission^  in  assured  prophecy,  of  the  abilities 
of  those  who  will  succeed  him;  yet,  considering  his  qual- 
ities and  their  exercises,  I  dare  to  say  that,  as  he  has 
attaioed,  he  will  forever  keep,  a  distinct  eauneace  among 
the  Chief  Justices  of  the  United  States. 

''In  testimony  of  his  worth,  in  tribute  and  respect 
to  his  memory,  the  Court  will  adjourn  until  to-morrow 
at  12  o'clock.'' 


SUPREME  COURT  OF  THE  UNITED  STATES 

Monday,  June  6,  1921. 

Prbbent:  Mb.  Justice  McKenna,  Mr.  Justice 
Holmes,  Mr.  Justice  Day,  Mr.  Justice  Van  Devanter, 
Mr.  Jxtstice  Pitney,  Mr.  Justice  McReynolds,  Mr. 
Justice  Brandeis,  and  Mr.  Justice  Clarke. 

Mr.  Justice  McKenna  said: 

''Gentlemen  of  the  Bar:  It  is  my  sad  office  to 
announce  that  another  sdrrow  has  come  to  the  Court  in 
the  death  of  Mr.  James  D.  Maher,  its  clerk — a  sorrow 
following  close  upon  that  of  which  this  empty  chair  is 
testimony,  a  sorrow  having  jMurticular  emphasis,  and 
we  are  impelled  to  its  expression  and  manifestation. 

''Our  association  with  him  was  personal  and  official. 
Where  personal,  he  exhibited  an  attractive  courtesy; 
where  official,  he  impressed  a  sense  of  ability  and  that 
trust  could  be  reposed  in  him. 

"His  connection  with  the  Court  began  over  a  half  a 
century  ago — ^to  be  exact,  in  1865, — ^as  a  page,  and  from 
that  humble  beginning  he  rose  successively  to  be  junior 
clerk,  deputy  clerk,  and  clerL  By  this  advancement 
his  ability  was  availed  of  as  much  as  rewarded;  and  it 
was  justified  to  the  last  moment  of  his  service^ — service 
ending  only  with  his  life. 

"What  more  need  be  said?  The  successive  promotions 
proclaim  his  merit;  verbal  enunciation  or  eulogy  of  it  is 
ah  unnecessary  supplement.  I,  however,  venture  some 
particulars.  Among  other  powers  he  had  the  power  of 
taking  pains,  and  that  in  high  degree.  It  was  a  constit- 
uent of  his  efficiency  which  gave  an  assurance  of  exact- 
(viii) 
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ness  and  confident  reliance  upon  whatever  he  did  or  was 
to  do. 

''And  he  thought  nothing  a  trouble;  he  was  prompt, 
therefore,  to  grant  any  request  or  obey  any  direction, 
heightening  thereby  his  courtesy  or  duty.  In  this  I 
am  repeating  the  appreciation  of  our  Chid  Justice,  who, 
in  greater  degree  than  the  rest  of  us,  had  occasion  to 
demand  or  receive  the  aid  of  Mr.  Maher,  and  could  make, 
therefore,  an  exact  estimate  of  him  and  his  service^. 
And,  of  course,  his  exact  and  comprehensive  knowledge 
of  the  procedural  precedents  and  practices  of  the  court 
was  of  inestimable  service  to  the  members  of  the  bar, 
and  he  was  always  ready  to  render  that  service. 

''One  other  word  in  summary  of  his  merit  and  of  our 
i^preciation  of  it:  In  private  life  he  was  as  exact  to  ful- 
fill his  duties  and  obligations  as  he  was  in  official  life,  and 
his  example  and  services  will  remain  with  us  a  cherished 
and  intimate  memory;  to  those  who  succeed  us  they 
will  be  an  instructive  tradition.'' 


TABLE  OF  CASES  REPORTED 

VAOB 

.  Addy  S.  8.  &.  Commerce  Goip.,  Bx  parte  .    417 

JBtna  Explocdves  G6.|  United  States  v.  402 

Albers  t^.  United  States 706 

Allied  Machinery  Co.,  Tjchigh  Vall^  R.  R.  v.  704 

Alpha  Portland  Cement  Co.,  State  of  New  York  ex 

rel.y  State  Tax  Commr.  of  New  York  t^.  702 

American  Bank  A;  Trust  Co.  t^.  Federal  Reserve  Bank 

of  Atlanta  350 

American  Can  Co.,  United  States  v.  .  .  .  706 
American  Chicle  Co.,  United  States  v.  446 

American  Steel  Foundries  v.  Whitehead,  Commr.  of 

Patents  ...       40 

Anchor  Oil  Co.  v.  Gray  519 

Anderson,  Collector  of  Internal  Revenue,  t;.  New  York 

life  Ins.  Co 686,  696 

Anderson-Tully  Co.,  Vicksburg,  Shreveport  A;  Pacific 

Ry .  V.  408 

Andrews  Paper  Co.,  District  of  Columbia  v.  .  582 

Applebaum  v.  United  States  ....  704 
Arkansas,  State  of,  v.  State  of  Mississippi  .  .28 
Associated  Oil  Co.  t^.  Miller  ....     697 

Atchison,  Topeka  &  Santa  Fe  Ry.,  Flack,  Admx.,  v.  690 
Atchison,  Topeka  ft  Santa  Fe  Ry.  v.  United  States  205 
Auditore  Contracting  Co.  v.  Foreign  Trade  Ranking; 

Corp.  ........     686 

Ault,  Missoiui  Pacific  R.  R.  9.  654 

m 

Baechtel,  Davis,  Director  General  of  Railroads,  v.  698 

Bailey  t^.  Mississippi  Home  Tel.  Co.  692 

Baldwin  Co.  t^.  Howard  Co.          ....  35 

Bank  of  Minden  v.  Clement,  Admx.  126 

Barber  v.  Otis  Motor  Sales  Co.     .                 .        .  693 

(xi) 


Xll 


TABLE  OP  CASES  REPORTED. 


Baxter  v.  Safford 

Bethlehem  Motors  Corp.  v.  Fijmt,  Sheriff 
Blanset  v.  Cardin,  Guardian         .... 

Block  t;.  Hirsh  

Boehm  v.  United  States 

Boston,  Cape  Cod  &  New  York  Canal  Co.,  Seaboard 

Transp.  Co.  v 

Boston  &  Maine  R.  R.  v.  Desmond 

Bowling,  United  States  t;.  .... 

« 

Bowman,  Attorney  General,  v.  Continental  Oil  Co. 

Brooklyn  Union  Gas  Co.,  City  of  New  York  v. 

Brown  v.  United  States 

Brown  Holding  Co.  v.  Feldman    . 

Browne  v.  Thorn  et.  al.,  Partners 

Bullock  Tractor  Co.  v.  Knapp  et.  al.,  Partners 

Burdeau  v.  McDowell 

Bnrke  Construction  Co.,  KUne  v. 

Burrell,  Treasurer,  Dane  v. 


Calumet  Construction  Co.,  Shedd  v. 
Cardin,  Guardian,  Blanset  v. 
C.  C.  Hartwell  Co.,  Ex  parte 
Chase,  Jr.,  a  Minor,  v.  United  States 
Chesapeake  &  Ohio  Ry.,  Wall,  Admx.,  v. 
Chicago  &  Northwestern  Ry.,  Keogh  v. 
Chicago  Railway  Equipment  Co.  v.  Laxighlin 
Choctaw  Nation,  Heirs  of  Garland  t;.     . 
Chqptaw,  Oklahoma  &  Gulf  R.  R.  v.  Mackey, 

Treasurer 

Clement,  Admx.,  Bank  of  Minden  t;. 
Cl3me  V.  Weinbrenner,  Sheriff 
Coca-Cola  Co.,  Old  Dominion  Beverage  Corp 
Cole,  State  Controller,  Nickel  eL  al.,  Trustees 
Commissioner  of  Patents,  Henderson  v. 
Conkling  Mining  Co.,  Silver  King  Coalition 

Connett,  City  of  New  York  v. 


County 


t;.     . 

V.     . 

Mines 


PAQl 

694 
421 
319 
135 
703 

692 
694 
484 
642 
683 
335 
170 
689 
697 
465 
688 
705 

691 
319 
684 
1 
125 
699 
698 
439 

531 
126 
695 
703 
222 
699 

18 
698 


TABLE  OF  CASES  REPORTED.  xiii 

PAcn 

Ckmtinental  Oil  Co.,  Bowman,  Attorn^  Geaeral,  v.  642 

Cudahy  Packmg  Co.,  Frey  &  Son,  Inc.,  v.  208 

Culpepper  v.  OcJieltree  483 

Curtis  Publishing  Co.,  Federal  Trade  Comm.  v.      .  688 

• 

Dahlgren,  Pierce,  Trustee,  v.  .  .  .  682,  692 
Dane  v.  Burrell,  Treasurer   .        .  705 

Dane  t^.  Jackson,  Treasurer  &  Receiver  General  589 

Darlington  v.  Mager,  Collector  of  Internal  Revenue  682 
Davidson  v.  United  States  .....    696 

Davis,  Director  General  of  Railroads,  v.  Baechtel  .  698 
De  Camp  Glass  Casket  Co.,  Hamilton  v.  703 

De  Freis,  n6e  Pilipo,  Scott  v.  .  .  .  .  700 
Desmond,  Boston  &  Maine  R.  R.  v.  694 

Diamond  Iron  Works,  Filer  &  Stowell  Co.  v.  .    691 

Di  Donato,  Philadelphia  &  Reading  Ry.  v.     .  327 

Dillon  v.  Gloss,  Deputy  Collector  of  Internal  Rev- 

mue  368 

Director  General  of  Railroads  v.  Baechtel  698 

Director  General  of  Railroads  v.  Wilson,  Admx.  700 

District  of  Columbia  v.  Andrews  Paper  Co.    .  582 

District  of  Columbia,  Harris  v.     ,  650 

District  of  Columbia  v.  Lisner  582 

District  of  Columbia  v.  Saks  &  Co.  .582 

Doscher  et  al.f  Exrs.,  Karasik  et  al.y  Trustees,  v.  695 

Dwelling   Building  &    Loan    Asm.  v.  MacHenry, 

Trustee .685 

Pysart  9.  United  States 694 

r 

Economy  light  &  Power  Co.  v.  United  States  113 

E.  H.  Freeman  Elec.  Co.,  Weber  Elec.  Co.  t;.          .  668 

Eisner,  New  York  Trust  Co.  el.  al.,  Exrs.,  v.  345 

Ennis,  City  of,  Houston  &  Texas  Central  R.  R.  v.  .  684 

Erie  R.  R.  t^.  Ward 696 

Esteve  Bros.  &  Co.,  Western  Union  Tel.  Co.  v.  566 

Ex  parte  Exporters  of  Manufacturers'  Products,  Inc.  384 

JSx  parte  Hartweli  Co. 684 


3dv  TABLE  OF  C\SBS  REPORTED. 


Ex  parte  HoUasider      ......  888 

ffx  par(6  Hussein  Lutfi  Bey/Master  616 

Ex  parte  Lincoln  Gas  &  Elec.  Light  Co.         .  512 

Ex  parte  Matthew  Addy  S.  S.  &  Commerce  Corp.  417 

Ex  parte  Moran  .  683 

Ex  parte  National  Park  Bank  of  New  York  131 

Ex  parte  State  of  Louisiana          ....  685 

Ex  parte  State  of  New  York  et  al.  (No.  1)      .         .490 
Ex  parte  State  of  New  York  et  al.,  Owners,  etc. 

(No.  2) .603 

j^x  par(6  Riddel 684 

Exporters  of  Manufacturers'  Products,  Inc.,  Ex  parte  684 

Falls  aty,  The  S.  S.;  Standard  Oil  Co.,  Owner,  v.  .  693 
Federal  Reserve  Bank  of  Atlanta,  American  Bank  & 

Trust  Co.  V. 350 

Federal  Trade  Comm.  v.  Curtis  Publishmg  Co.       .  688 

Federal  Trade  Comm.  v.  Winsted  Hosiery  Co.  688 

Felder,  Receiver,  Green  v.    ,  704 

Feldman,  Marcus  Brown  Holding  Co.  v.  170 

Fidelity  Mutual  Life  Ins.  Co.,  Frederick,  Trustee,  v.  395 

Filer  &  Stowell  Co.  v.  Diamond  Iron  Works  .  691 

Flack,  Admx.,  v.  Atchison,  Topeka  &  Santa  Fe  Ry.  690 

Fleischer,  McLaren,  Admr.,  t;.       .  477 

Flowers  t;.  United  States 689 

Flynt,  Sheriff,  Bethlehem  Motors  Corp.  v.              .  421 

Foley,  Payne,  Agent,  v 690 

Foley,  Standard  Portland  Cement  Co.  v.                .  693 

Ford  Motor  Co.  v.  Hotel  Woodward  Co.  698 
Foreign  Trade  Ranking  Corp.,  Auditore  Contracting 

vyO.  V»                .......  UOO 

Frazier,  Admx.,  v.  Interstate  R.  R.        .  703 

Frederick,  Trustee,  v.  Fidelity  Mutual  life  Ins.  Co.  395 

Freeman  Elec.  Co.,  Weber  Elec.  Co.  9.                    .  668 

Frey  &  Son,  Inc.,  v.  Cudahy  Packing  Co.  208 
Fruchter,   New   York,   New   Haven  &   Hartford 

£v.  R.  V,                                                  .          «  .             •          ^  •  QoO 


TABLE  OF  CASES  REPORTED.  xv 

PAQB 

Fnichter,  an  Infant,  New  York,  New  Ebven  &  Harb- 

ford  R.  R.  t;. 686 

Galbraith  v.  Vallely,  Trustee  ....  46 
Garland,  Heirs  of,  v.  Choctaw  Nation  439 
Gaston,  Williams  &  Wigmore  v.  Warner  687 
Georgian  v.  Uhl,  Acting  Commr.  of  Immigration  .  701 
Gilpin,  a  Minor,  t^.  United  States  ....  10 
Gloss,  Deputy  Collector  of  Internal  Revenue,  Dil- 
lon V.           .......  368 

Grant  V.  United  States 700 

Giats,  McKee  V. 687 

Gray,  Anchor  Oil  Co.  v. 519 

Green  v.  Felder,  Receiver     .....  704 

Green  t;.  United  States 689 

Gul  Djemal,  The,  Ex  parte           ....  616 
Gustafson    et   ol..    Copartners,    Michigan   Central 

R.  R.t>. 698 

Hagerman,   Collector,   State   of  Missouri  ex  rel.y 

St.  Louis  &  East  St.  Louis  Elec.  Ry.  v.   .        .  314 

Hamilton  v.  De  Camp  Glass  Casket  Co.  703 

Hardin  t^.  Union  Trust  Co.  699 

Harris  v.  District  of  Coliunbia      ....  650 
Hartwell  Co.,  Ex  parte         .                                   .684 

Haywood  v.  United  States            ....  689 

Heitmuller  v.  Stokes 359 

Henderson  v.  Commiesioner  of  Patents  .  699 

Herman  ft  Herman,  Inc.,  v.  The  S.  S.  Owego         .  701 

Hirsh,  Block  v. 135 

Hogarth  Shipping  Co.,  Texas  Co.  v.      .        .        .  619 

Hollander,  Ex  parte  683 

Hopkins,  County  Treasurer,  Hudson  v.  681 

Hotel  Woodward  Co.,  Ford  Motor  Co.  t;.                .  698 

Houston  &  Texas  Central  R.  R.  v.  City  of  Ennis    .  684 

Howard  Co.,  Baldwin  Co.  v.         ....  35 

Hudson  V.  Hopkins,  County  Treasurer  681 


XVI 


TABLE  OF  CASES  REPORTED. 


Hunt,  Exr.,  v.  United  States 
Hussein  Lutfi  Bey,  Master,  Ex  parte 
Hutto,  United  S^tm  v. 


Interstate  R.  R.,  Frazier,  Admx.,  v. 


.    706 

.    616 

524,  S30 

.     703 


Jackson,  Treasurer  &  Receiver  General,  Dane  v.     .  589 

Jacobson  v.  United  States 703 

John  Lysaght,  Ltd.,  Lehigh  Valley  R.  R.  t^.  .  704 

Jones  V.  Page,  Receiver 6% 

Kansas  City  Southern  Ry  •  t;.  Road  Improvement 

Dist.  No.  6,  Little  River  County    ...  658 

Karasik  et  al.,  Trustees,  v.  Doscher  et  al.,  Exrs.  605 

Keogh  V.  Chici^  &  Northwestern  Ry.  609 

E[ing,  Palmer  v. 682 

Kline  v.  Burke  Construction  Co.  .  '.  688 

Knapp  et  al.y  Partners,  Bullock  Tractor  Co.  v.  697 

Krichman  v.  United  States  .        :         .        .         .  363 

La  Belle  bon  Works  t;.  United  States    ...  377 

Laughlin,  Chicago  Railway  Equipment  Co.  v.  698 

Lehigh  Valley  R.  R.  t;.  AlUed  Machinery  Co.  704 

Lehigh  Valley  R.  R.  v.  John  Lysaght,  Ltd.     .  704 

Lincoln  Gas  &  £lec.  Light  Co.,  Ex  parte  512 

losner,  District  of  Coliunbia  v.  .  .  .  .  582 
Little  Rjver  Coimty,  Road  Improvement  Dist.  Nc.  6, 

Kansas  City  Southern  Ry.  v.  .         .         .  658 

Louisiana,  State  of.  Ex  parte        ....  685 

Lutfi  Bey^  Master,  Ex  parte  ....  616 

Lyndon,  Wagner  Elec.  Mfg.  Co.  v.        .        .        ,  690 

Lysaght,  John,  Ltd.,  Lehigh  Valley  R.  R.  v.  704 
Lyttle,  Receiver  &  Trustee,  Samuel  Vernon  Estate, 

Inc.,  t^, 692 

McCurdy,  Coxmty  Treasurer,  McGuire,  Admr.,  v.  .  681 

McDonald,  Commandant,  Wessels  v.     .  705 

McDowell,  Burdeau  t;. 466 


TABLE  OF  CASES  REPORTED.  xvii 

PAQK 

McGrew  Goal  Co.,  Missouri  Pacific  Ry.  v.     .  134 

McGuire,  Admr.,  v.  McCurdy,  County  Treasurer   .    681 

McKee  v.  Gratz 687 

McKittrick  OU  Co.  v.  Southern  Pacific  R.  R.  685,  606 
McLaren,  Admr.,  v.  Fleischer  .  ,  .  .  477 
MacHenry,  Trustee,  Dwelling    Building    &    Loan 

Assn.  V*        .        .  685 

Mackey,  County  Treasurer,  Choctaw,  Oklahoma  & 

GulfR.  R.  t; 531 

Mager,  Collector  of  Internal  Revenue,  Darlington  v.  682 
Marcus  Brown  Holding  Co.  v.  Feldman  170 

Mark  Owen  &  Co.,  Michigan  Central  R.  R.  v.  427 

Martin  v.  Presidio  Mining  Co 694 

Martinson,  Sheriff,  State  of  Minnesota  ex  rd.  Whip- 
ple v.  41 

Matthew  Addy  S.  S.  &  Commerce  Corp.,  Ex  parte  .    417 
Merchants'  Natl.  Bank  of  Richmond  v.  City  of  Rich- 
mond .......     635 

Michigan  Central  R.  R.  v.  Gustafson  el  al.,  Co- 
partners        698 

Michigan  Central  R.  R.  v.  Mark  Owen  &  Co.         .     427 
Middlekamp,  State  Treasurer,  St.  Louis-San  Fran- 
cisco Ry .  V.  .         .  226 
Midway  Irrigation    Co.,   Snake  Creek  Mining  & 

Tunnel  Co.  r. 687 

Miller,  Associated  Oil  Co.  v.  ....  697 
Miller  v.  Weinbrenner,  Sheriff  695 

Miller  &  Lux,  Inc.,  v.  Sacramento  &  San  Joaquin 

Drainage  Dist 12» 

Minden,  Bank  of,  v.  Clement,  Admx.     .  120 

Minnesota,  State  of,  ex  rd.  Whipple,  9.  Martinson, 

Sheriff  .41 

Minnesota,  State  of.  State  of  North  Dakota  v.  22i) 

Mississippi,  State  of.  State  of  Arkansas  v.  .  .23 
Mississippi  Home  Tel.  Co.,  Bailey  v.     .  .692 

Missouri,  State  of,  ex  rd.  Hagerman,  Collector,  St. 
Louis  &  E!ast  St.  Louis  Elec.  Ry.  v.         .  314 


xviii  TABLE  OP  CASES  REPORTED. 

PAQB 

Missouri,  Kansas  &  Texas  Ry.  v.  United  States      .  610 
Missouri,  Kansas  &  Texas  Ry.  v.  United  States  Mort- 
gage &  Trust  Co. 609 

Missouri,  Kansas  &  Texas  Ry.  v.  Zuber  681 

Missouri  Pacific  R.  R.  v.  Ault       ....  554 

Missouri  Pacific  Ry.  v.  McGrew  Coal  Co.  134 

Moran,  Ex  parte 683 

Morgan  el  al.^  Exrs.,  Ownbey  v.            ...  94 

National  Bkjuipment  Co.,  Panoulias  v.  .  691 

National  Park  Bank  of  New  York,  Ex  parte  131 

Nevada,  State  of,  Nickel  et  al.,  Trustees,  v.    .  222 

Newberry  v.  United  States  .  232 

New  Jersey,  State  of.  State  of  New  York  t;.    .  296 

New  York,  City  of,  v.  Brooklyn  Union  Gas  Co.  683 

New  York,  City  of,  v.  Connett  ....  693 
New  York,  State  of,  et  al.,  Ex  parte  (No.  1)  .  .490 
New  York,  State  of,  et  al.,  Owners,  etc..  Ex  parte 

(No.  2) 503 

New  York,  State  of,  v.  State  of  New  Jersey   .  296 

New  York,  State  of,  ex  rd.  Alpha  Portland  Cement 

Co.,  State  Tax  Commr.  of  New  York  v.  ,  .702 
New  York  Central  &  Hudson  River  R.  R.  v.  York  & 

Whitney  Co 406 

New  York  Life  Ins.  Co.,  Anderson,  Collector  of  In- 
ternal Revenue  t^.  ....  686,  696 
New  York,  New  Haven  &  Hartford  R.  R.  v. 

Fnichter 686 

New  York,  New  Haven  &  Hartford  R.  R.  t;.  Fnichter, 

an  Infant 686 

New  York  Tax  Conunr.  v.  State  of  New  York  ex  rd. 

Alpha  Portland  Cement  Co.  .702 

New  York  Trust  Co.  et  al.,  Exrs.,  v.  Eisner    .  345 

Nichols  k  Co.,  Yasoo  k  Mississippi  Valley  R.  R.  v.  540 
Nickel  d  al.,  Trustees,  v.  Cole^  State  Controller  222 

Nickel  d  al..  Trustees,  v.  State  kA  Nevada  222 

Norfolk-Southern  R.  R.  v.  Owens  565 


TABLE  OF  CASES  REPORTED.  ziz 

PAOB 

North  Dakota,  State  of,  v.  State  of  Minnesota  220 

Northern  Pacific  Ry.,  United  States  v.  .        .      51 

Ocheltree,  Culpepper  v. 483 

O'Connor  v.  Slaker,  Admr 690 

Oklahoma,  State  of,  v.  State  of  Texas    .                70,  602 

Old  Dominion  Beverage  Corp.  v.  Coca-Cola  Co.  703 

Olympian  Dredging  Co.,  Southern  Pacific  Co.  t^.     .  687 

Qnepiece  Bifocal  Lens  Co.,  Scheuerle,  Adnix.,  t;.  702 

Ople  V.  Weinbrenner,  Sheriff         ....  605 

Otis  Motor  Sales  Co.,  Barber  t;.             ...  693 

Ow^Oi  The  S.  S.,  Herman  &  Herman,  Inc.,  t;*  701 

Owen  &,  Co.,  Midiigan  Central  R.  R.  v.                 .  427 

Owens,  Norfolk-Southern  R.  R.  t;.  565 

Ownb^  V.  Morgan  et  al.,  Exrs 94 

Page,  Receiver,  Jones  v. 696 

Palmer  v.  King 682 

Panoulias  v.  National  Equipment  Co.    .  691 

Passaic  Valley  Sewerage  Commrs.,  State  of  New 

York  V. 296 

Payne,  Agent,  v.  Foley  690 

Pendleton,  Judge,  Sistruxik  v.  702 

Pfitsch,  United  States  t^. 547 

Philadelphia  ic  Reading  Ry.  v.  Di  Donato  .    327 

Philadelphia  &  Readmg  Ry.  t;.  Polk  ...  332 
Pierce,  Trustee,  v.  Dahlgien  .632,  692 

Pilipo,  De  Freis,  n^,  Scott  t; 700 

Polk,  Philadelphia  &  Readmg  Ry.  t;.  ...  332 
Poston,  Western  Union  Tel.  Co.  v.  ...  662 
Pi^dio  Mining  Co.,  Martin  v.     .  604 

Princess  Amusement  Co.  t;.  Wells  .701 

Privett  t^.  United  States 201 

Prohaska,  Widow,  v.  St.  Pau}  Fire  &  Marine  Ins. 

Co.    .  •  702 

Queea  a<y,  The  Steam  Tug,  £x  parte  .    fi03 


XX  TABLE  OF  CASES  REPORTED. 

PAQB 

RailFoad  Comm.  of  T'^consin,  Wisconsin  Minnesota 

Light  &  Power  Co.  t; 705 

Redtop  Electric  Co.,  Treat  v 697 

Richmond,    City   of,    Merchants'    NatL    Bank   of 

Richmond  v. 635 

Riddle,  Ex  parte 684 

Road  Improvement  Dist.  No.  6,  Little  River  County, 

Kansas  City  Southern  Ry,  v.  .        .        .    658 

Rosenblatt  v.  United  States  ....     695 

Rousso  V,  Solomon 701 

R.  P.  Andrews  Paper  Co.,  District  of  Colimibia  v.  .  582 
R.  S.  Howard  Co.,  Baldwin  Co.  v.  ...  35 
Rudolph  et  al.y  Commrs.,  v.  Schwartz  701 

Sablowski  v.  United  States 697 

Sacramento  &  San  Joaquin   Drainage  Dist.,.  Miller 

&  Lux,  Inc.,  V 129 

Safford,  Baxter  t;.         .....         .     694 

St.  Louis  &  East  St.  Louis  Elec.  Ry.  v.  State  of 

Missouri  ex  rel.  Hagerman,  Collector  314 

St.  Louis-San  Francisco  Ry.  t;.  Middlekamp,  State 

Treasurer 226 

St.  Paul  Fire  &  Marine  Ins.  Co.,  Prohaska,  Widow,  v.  702 
Saks  &  Co.,  District  of  Columbia  v.  ,  .  .  582 
Samuel  Vernon  Estate,  Inc.,  v.  Ljrttle,  Receiver  & 

Trustee 692 

Scheuerle,  Admx,,  v.  Onepiece  Bifocal  Lens  Co.  702 

Schwartz,  Rudolph  et  cd.,  Commrs.,  v.   .  701 

Scott  V.  De  Freis,  n6e  Pilipo  .         .  700 

Seaboard  Air  Line  Ry.  t;.  United  States  655 

Seaboard  Transp.  Co.  v.  Boston,  Cape  Cod  &  New 

^      York  Canal  Co .692 

Shedd  V.  Calumet  Construction  Co.  691 

Silver  King  Coalition  Mines  Co.  t;.  Conkling  Mining 

XiAJ.  .  .  .  •  .  .  XO 

Siscfao,  United  States  V. 688 

Sistrunk  v.  Pendleton,  Judge        ....     702 


TABLE  OF  CASES  REPORTED. 


PAOB 

690 
691 
690 
11 
705 
693 


Slaker,  Admr.,  O'Connor  v 

Smith,  Clyde  A.,  v.  United  States 
Smith,  J.  Sidney,  v.  United  States 
Smith,  L.  P.  &  J.  A.,  United  States  v.    . 
Smith,  Attorney  General,  v.  Wofford  Oil  Co. 

Smith,  Exr.,  Yates  ^. 

Snake   Creek  Mining  &  Tunnel  Co.   v.   Midway 

Irrigation  Co.  687 

Solomon,  Rousso  v. 701 

South^n  Pacific  Co.  t;.  Olympian  Dredging  Co.  687 

Southern  Pacific  R.  R.,  McKittrick  Oil  Co.  t;.  .  685,  695 
Standard  Oil  Co.,  Owner,  v.  The  S.  S.  Falls  City  .  693 
Standard  Portland  Cement  Co.  v.  Foley  693 

State  Tax  Conunr.  of  New  York  v.  State  of  New  York 

ex  rd.  Alpha  Portland  Cement  Co.  702 

Stokes,  HeitmuUer  v. 359 

Sutton,  Trustee,  t;.  United  States  575 


Tax  Commr.  of  New  York.  v.  State  of 
ex  rd.  Alpha  Portland  Cement  Co. 
Texas,  State  of,  State  of  Oklahoma  t^. 
Texas  Co.,  Hogarth  Shipping  Co.  v. 
Thompson  v.  United  States 
Thom  et  ol..  Partners,  Browne  v. 
Treat  v.  Redtop  Electric  Co. 


New 


York 
.  702 
70,  602 
.  619 
.  691 
.  689 
.     697 


Uhl,  Acting  Commr.  of  Immigration,  Georgian  v.   .  701 

Union  Trust  Co.,  Hardin  v.  ....  699 

United  States,   Intervener,  State  of  Oklahoma  ti. 

State  of  Texas 70,  602 

United  States  t;.  JHsia  Explosives  Co.  .  402 

United  States,  Albers  r 706 

United  States  v.  American  Can  Co.  706 

United  States  v.  American  Chicle  Co.    .  446 

United  States,  Applebaum  v 704 

United  States,  Atchison,  Topeka  &  Santa  Fe  Ry.  v.  205 

United  States,  Boehm  V.      .....  703 


xxu 


TABLE  OF  CASES  REPORTED. 


Co.  V. 


524, 


V. 


United  States  v. 
United  States,  Brown  t;. 
United  States,  Chase,  Jr.,  a  Minor,  v. 
United  States,  Davidson  v. 
United  States,  Dysart  v. 
United  States,  Economy  light  &  Power 
United  States,  Flowers  v.     , 
United  States,  Gilpin,  a  Minor,  v. 
United  States,  Grant  v. 
United  States,  Green  v. 
United  States,  Haywood  v. 
United  States,  Hunt,  Exr.,  v. 
United  States  v.  Hutto 
United  States,  Jacobson  v. 
United  States,  Krichman  v. 
United  States,  La  Belle  Iron  Works  v. 
United  States,  Missouri,  Kansas  ft  Texas  Ry. 
United  States,  Newberry  v. 
United  States  v.  Northern  Pacific  Ry. 
United  States  v.  Pfitsch 
United  States,  Privett  v. 
United  States,  Rosenblatt  v. 
United  States,  Sablowski  v. 
United  States,  Seaboard  Air  Line  Ry.  v. 
United  States  t^.  Sischo 
United  States,  Clyde  A.  Smith  v. 
United  States,  J.  Sidn^  Smith  v. 
United  States  v.  L.  P.  ft  J.  A.  Smith 
United  States,  Sutton,  Trustee,  v. 
United  States,  Thompson  v. 
United  States,  Vincenti  v. 
United  States,  Weathers  v. 
United  States,  Wehde  v. 
United  States  v.  Woodward  et  oZ.,  Ezrs^ 
United  States  v.,  Yuginovich 
United  States   Mortgage   ft   Trust   Co.,    Missouri, 
Kansas  ft  Texas  Ry.  v. 


484 
835 
1 
096 
094 
113 
689 

10 
7D0 
689 
689 
706 
530 
708 
868 
877 
610 
282 

61 
547 
201 
685 
097 
655 
688 
091 
090 

11 
575 
691 
700 
696 
703 
682 
450 

690 


TABLE  OF  CASES  REPORTED. 


yyill 


PAcn 

Valldy,  Trustee,  Galbraith  9 46 

Vernon  Estate,  Inc.,  v.    Lyttle,    Receiver   &   IVus- 

vce  •••••••     o«7^ 

^^ksburg,  Shreveport  &  Pacific  Ry.  v.  Anderson- 

TuIlyCo 408 

^^centi  9.  United  States 700 


Wa^;n6r  Elec.  Mfg.  Co.  t;.  Lyndon 

Walker  Bros.  Co.  v.  W.  &  H.  Walker,  Inc. 

Walker,  W.  &  H.,  Inc.,  Walker  Bros.  Co.  v. 

Wall,  Admx.,  v.  Chesapeake  &  Ohio  Ry. 

Ward,  Erie  R.  R.  v.     . 

Warner,  Gaston,  Williams  &  Wigmore  v. 

Weathers  v.  United  States    . 

Weber  Elec.  Co.  0.  Freeman  Elec.  Co. 

Wehde  v.  United  States 

Weinbrenner,  Sheriff,  Clyne  v. 

Weinbrenner,  Sheriff,  Miller  v. 

Weinbrenner,  Sheriff,  Ople  v. 

Wells,  Priileess  Amusement  Co.  v. 

Wessels  v.  McDonald,  Commandant 

Western  Union  Tel.  Co.  v.  Esteve  Bros. 

Western  Union  Tel.  Co.  v.  Poston 

W.  &  H.  Walker,  Inc.,  Walker  Bros.  Co. 

Whipple,  State  of  Mimiesota  ex  rd.f  v. 

Sheriff         .... 
White,  Commr.  of  Immigration,  Yee  Won  v. 
Whitdiead,   Commr.   of  Patents,   American  Steel 

Wilson,  Admx.,  Director  General  of  Railroads  v.     . 
Winsted  Hosiery  Co.,  Federal  Trade  Comm.  v. 
Wisconsin  Minnesota  light  A  Power  Co.  v.  Railroad 

ComuL  of  Wisconsin 

Wisconsin  Railroad  Comm.,  Wisconsin  Minnesota 

Light  &  Power  Co.  v 

Wofford  Oil  Co.,  Smith,  Attorn^  General,  v. 
Won,  Yee,  v.  White,  Commr.  of  Immigration 


&  Co. 

Martinaon, 


690 
702 
702 
125 
696 
687 
696 
668 
703 
685 
695 
695 
701 
705 
566 
662 
702 

41 
399 

40 
700 
688 

705 

705 
705 
390 


xxiv  TABLE  OP  CASES  REPORTED. 

PAcn 

Woodward  el  al.f  Exrs.,  United  States  t;.  632 

Woodward  Hotel  Co.,  Ford  Motor  Co.  v.  698 

Yates  V.  Smith,  Exr 603 

Yazoo  &  Mississippi  Valley  R.  R.  v.  Nichols  &  Co.  540 

Yee  Won  v.  White,  Commr.  of  Inunigration  399 
York  &  Whitney  Co.  v.  New  York  Central  &  Hudson 

River  R.  R 406 

Yuginovich,  United  States  t;.                          .         .  450 

Zuber,  Missouri,  Kansas  &  Texas  Ry.  v.         .  681 


TABLE  OF  CASES 


CITED  IN  OPINIONS, 


PAoa 
Aoock  V.  linn,  1  Harp.  368  105 
Adams  v.   New  York,   102 

U.  8.  585  474 

Aetna    ExplosiveB    Co.    9. 

United  States,  9  Cust.  App. 

296  402,  403 

Alexander  9.  Taylor,  (^  N. 

Car.  36  105 

American    Banana    Co.    v. 

United  Fruit  Co.,  213  U.  S. 

347  \      629 

American  Bank  ft  Trust  Co. 

«.  Federal  Reserve  Bank, 

269Fed.Bep.4  351,356 

American    Steel    Foundries, 

In  re,  49  App.  D.  C.  16; 

268  Fed.  Rep.  160  40,  41 

American  Steel  Foundries  ^. 

Newton,  250  U.S.  655  41 

Amoskeag  Savgs.   Bank  v. 

Puidy,  231 U.  S.  373  641 

Anchm'  Oil  Co.  v.  Gray,  257 

Fed.  Rep.  277  520,  523 

Andrews  v.  Clerke,  Carth.  25  105 
Andrews  Pa]>er  Co. «.  District 

of  Cdlumbia,  49  App.  D.  C. 

273;  283  Fed.  Rep.  1017  583 
Anne       Arundel       County 

CommiB.  9.   Dudkett,  20 

Md.468  8 

Arkaddphia  Milling  Co.  «. 

St    tiouis    Souuiwestem 

Ry.,  249  U.S.  134  517 

Arkansas  9.  Mississippi,  252 

U.  S.  344  29 

Arkansas  9.  Tennessee,  246 

U.  S.  158  30,  89 

Armstrong   9.    Ashl^,    204 

U.  S.  272  581 

Askren  9.  Continental  Oil  Co., 

252 U.S. 444  643,  645 


PAGB 

Atchison,  T.  ft  S.  F.  1^.  v. 

United  States,  55  Ct.  Clms. 

528  205 

Atkins  9.  Disintegrating  Co., 

18  WaU.  272  499 

Atkins  &  Co.  9.  Moore,  212 

U.  S.  285  89 

Atlantic  &  Pac.  Tel.  Co.  9. 

Philadelphia,    190   U.   S. 

160  318 

Ayers,  In  re,  123  U.  S.  443       500 
Babbitt  9.  Dutcher,  216  U.  S. 

102  49 

Bailey  9.  United  States,  109 

U.  S.  432  656 

Bainbrid^  Groceipr  Co.  9. 

Atlantic  Coast  lane  R.  R., 

8  Ga.  App.  677  544 

Baker  9.  Cummings,  181  U. 

S.  117  88 

Baldwin  Co.  9.  Howard  Co.,  ::fi 

256  U.S.  35  40,41 

Baldwin  Co.  9.  Howard  Co., 

233  Fed.  Rep.  439;  238  id. 

154  37 

BaU  9.  Halsell,  161 U.  S.  72     656 
Baltimore  Shipbuilding  Co. 

9.  Baltimore,  195  U.  8.  375  538 
Baltrip  9.  State,  30  Tex.  Ct. 

App.  545  343 

Bank  of  Commerce  9.  Seattle, 

166  U.  S.  463  641 

Bank  Line,  Ltd.  9.  Arthur 

Capel  &  Co.  [1919]  A  C. 

435  630 

Bankers  Trust  Co.  9.  Tex.  & 

Pac.  Ry.,  241  U.  S.  295       357 
Barnes  9.  District  of  Colum- 
bia, 91JJ.  S.  540  652-654 
Battle  9.  United'Statee,  209 

U.  S.  36  344 

(xxv) 


XXVI 


TABLE  OF  CASES  CITED. 


PAOB 

Beard  v.  United  States,  158 

U.  8.  550  335,  343 

Beaver  v.  Taylor,  03  U.  S.  46  215 
Beckwith  v.  Commissioner  of 

Patents.  252  U.  8.  538  40 

Beers  v.  Arkansas,  20  How. 

527  497 

Bell's  Gap  R.  R.  «.  Pennsyl- 

vaniaj  134  U.  S.  232      508,  509 
Benjamm  Moore  A  Co.  v. 

Atchison,  T.  &  8.  F.  Ry., 

174  N.  Y.  S.  00  ^1 

Bers  V.  Erie  R.  R.,  225  N.  Y. 

543;  163  N.  Y.  8. 114    544,  547 
Bethlehem  Motors  Corp.  v. 

Flynt,  178  N.  Car.  399         421 
Bianchi  &  Sons  v.  Montpelier 

A  W.  R.  R.  R.,  92  Vt.  319  544 
Bilby  V.  Stewart,  246  U.  8. 

255  681 

BillbflB  V.  United  States,  232 

U.  S.  261  392 

Bills  of  Lading,  Matter  of,  14 

I.  C.  C.  346  432 

Blair  v.  Chioagp,  201 U.  8. 400  587 
Blair  v.  United  States,  250 

U.  8.  273  278 

Blake  v.  McChmg,  172  U.  8. 

239  110 

Blanset  v.  Cardin,  261  Fed. 

Rep.  309  319 

Blevins  v.  Hines,  264  Fed. 

Rep.  1005  562 

Blinn  v.  Dame,  207  Mass.  159  128 
Block  V.  mrsh,  256  U.  8.  135 

170,  198-200 
Block  V.  Hirsh,  50  App.  D.  C. 

73;  267  Fed.  Rep.  631  136 

Bodkin  9.  Edwarcbs,  255  U.  8. 

221  482 

Bodkin  v.  Edwards,  265  Fed. 

Rep.  621  482 

Bolton  V,  Hines,  143  Ark.  601  561 
Bonvillain,  In  re,  232  Fed. 

Rep.  372  128 

Boston  tic  Mdne  R.  R.  v. 

Hooker,  233  iT.  8. 97    567,  572 
Bowling  V.  United  States,  233 

U.  8.  528  204,  485 

Boyd  V.  Buckingham  ft  Co., 

10  Humph.  434  105 

Boyd  V.  United  States,  116 

U.  8. 616  160,  474 


PAOB 

Boyer  V.  Boyer,  113  U.  8. 689  639 
Brader  v.  James,  246  U.  8. 

88  487 

Bradley  v.  UnitAH  Rfji-f^s,  98 

U.  8. 104  579 

Branson  v.  Budi,  251  U.  8. 

182  165,  316,  539,  660 

Bright  V.  Boyd,  1  Story,  478; 

28toiy,608  581 

Britt  V.  Patterson,  9  Ired.  197  105 
Brock9.Keifer,590kla.5  327 
Brown  v.  District  of  Colum- 
bia, 29  App.  D.  C.  273  654 
Brown  v.  Houston,  114  U.  S. 

622  426 

Brown  v.  United  States,  113 

U.  S.  568  481 

Brown  «.  United  States,  250 

U.  8.  637  341 

Brown  «.  United  States,  257 

Fed.  Rep.  46  336,  841 

Bruhnke  v.  La  Crosse,  155 

Wis.  485  662 

Brushaber  9.  Union  Fac.  R. 

R.,  240  U.  8.1  302 

Burke  «.  Southern  I*ao.  R.  R., 

234U.S.669  64 

Burlingham  v.  Crouse,  228 

U.  S.  459  128,  307 

Butler  9.  Qor^^,  146  U.  8. 

303  656 

Butterfiekl    v.    Byron,    153 

Mass.  517  630 

California  v.  San  Pitblo  A 

Tulare  R.  R.,  149  U.  S  308  362 
California  Powder  Works  v. 

Davis,  151 U.  8.  389  681 

Callender  A  Co.  v.  Duncan, 

2BaUev,454  105 

Campbell  v,  Morris,  3  Harr. 

ft  McH.  535  105 

Canal  Bank  v.  Hudson,  HI 

U.  8.  66  581 

Canidate  v.  Western  Union 

Tel.  Co.,  203  Ala.  675  665 

Cariaon  v.  Curtias,  234  U.  8. 

103  638 

Cass  Farm  Co.  v.  Detroit,  181 

U.  8.  396  660 

Castle  V.  Southern  Ry.,  112 

S.Car.407  563 

Catawissa,   Thb,   257   Fed. 

Rep.  863  563 


TABLE  OF  CASES  CITED. 


XXVll 


PAGE 

Gmi  V.  Tez.  ft  Vb/^  Ry.,  194 

U.  8. 427  670 

Central  Bank  of  Washington 

f .  Hume.  128  U.  S.  105         128 
Central  oi   Georgia  Ry.  f . 

Wriidit,  207  U.  §7127  229 

Centnd  Pac.  R.  R.  v.  Calif or- 

nia,162U.S.91  537 

CSmse,  Jr.  v.  United  States, 

256  U.  8. 1  10,  11 

Chase  v.  United  States.  238 

Fed.  Rep.  887;  261  ju/.  833 

2,6,9 
Qieientis  f .  Luckenbach  S. 

8.  Co.,  247  U.S.  372  503 
Cherokee  Intermarriage  Cases, 

203  U.S.  76  8 

Cherokee  Nation  v.  Hitoh- 

coek,  187  U.  8. 294  7 

Qiicago  ft  ^ton  R.  R.  v.  In- 

dus&ial  Comm.,  288  IlL 

603  330 

Chicago  ft  Alton  R.  R.  v. 

Tranbarger.  238  U.  8. 67      198 
Chicago,  Burl,  ft  Q.  R.  R.  v. 

Chicago.  166  U.  S.  226  165 

Chicago,  Burl,  ft  Q.  R.  R.  v. 

M^uire.219U.S.549         158 
Oiicago,  MU.  ft  St.  P.  Ry.  v. 

Hoyt,149U.8.1  630 

Qiicago  ft  Northwestern  Ry. 

V.  Ochs,    249   U.  8.   416 

546,  547 
OiicMK),  R.  I.  ft  Pac.  R.  R. 

V.  Wagner,  25  L.  D.  458         66 
Chickasaw  Cooperage  Co.  v. 

Yasoo  ft  Miss.  V.  R.  R., 

141  Ark.  71  544 

ChiM  9.  Boston,  4  Allen,  41      653 
Chisholm  v.  Georgia,  2  Dall. 

419  497 

Choate  v.  Trapp,  224  U.  8. 
*    665  7 

CaKxstaw,  Okla.  ft  Oulf  R.  R. 

9.  Harrison,  235  U.  8.  292    536 
Christie  v.  United  States,  237 

U.  8.  234  17 

Oari^v.  Nash,  198  U.  8.  361 

155,  166 
Oarke,  Ex  patie,  100  U.  P. 

399         .  255,  262 

darksville  liind  Co.  9.  Har- 

riman,  68  N.  H.  374  630 


PAOB 

Clay  County  Co.  v.  Western 

Union  Tel.  Co.,  44 1.  C.  C. 

670  571,  573 

Clement,  Succession  of,  146 

La.  385  126,  127 

Cleveland,  C.  C.  ft  St.  L.  Ry. 

9.  Backus,  154  U.  8. 439       316 
Coate?  9.  IMstaict  of  Colum- 
bia, 42  App.  D.  C.  194         654 
Cohen  v.  Samuels,  245  U.  8. 

50  397 

Cohens  v.  Virginia,  6  Wheat. 

264  281,  374 

Cohnv.  Malone,  248  U.  8. 450  397 
Coleman,  In  re,  136  Fed.  Rep. 

818  128 

Columbus    Ry.,    Power    ft 

light  Co.  V,  Columbus,  249 

U.  8.  399  630 

Commonwealth  v.  Cleary,  172 

Mass.  175  343 

Commonw^dth  v.  Louis,  ft 

Nash.  R.  R.,  189  Kv.  309      563 
Commonweals  f .  Rubin,  165 

Mass.  453  343 

Commonwealth  v.  Wells,  110 

Pa!  St.  463  250 

Conelly    v.    Nashville,    100 

Tenn.  262  652 

Conkling  Min.  Co.  v.  SOver 

King  Coalition  Mines  Co., 

^OFed.  Rep.  553  18 

Cooper, /n  re,  143  U.S.  472      497 
Cooper   9.    State,    49   Tex. 

Crim.  Rep.  28  343 

Com  Products  Refg.  Co.  v. 

Eddy,  249  U.S.  427  226 

Coy, /n  re,  127  U.S.  731  255 

Crutoher  v.  Kentucky,   141 

U.  8.  47  647 

Cudahy  Packing  Co.  v.  Frey 

ft  Son,  Inc.,  261  Fed.  Rep. 

65  209-211 

Culpepper  v.  Ooheltree,  181 

Cal.788  483 

Cuyahoga    Po^ver    Co.    v. 

Northern  Realty  Co.,  244 

U.  8.  300  681 

Dahn  v.  McAdoo,  256  Fed. 

Rep.  549  562 

Dakota   Cent.   Tel.   Co.   v. 

South  Dakota,  250  U.  8. 

163  664 


TABLE  OF  CASES  CITED. 


DamnidbB   f .   HwIm,   2S7 

F^Rep.862  683 

Dane  v.  Jackacm,  129  N.  E. 

Bep.e06  589 

Daniel  Ball,  The,  10  Wall. 

557  120-122,  282 

Damdl  &  Scm  Co.  v.  Mem- 

phia,  208  U.  8.  113  348, 

426,  427 
Davidson  v.  New  Oiieans,  96 

U.  8.  97  598 

Dd.,  LadE.  ft  W.  R.  R.  «. 

United  States,  249  U.  8. 

385  610,  614 

Dd.,  Lack,  ft  W.  R.  R.  f. 

Yuikoni8,238U.S.439        683 
Dd  Monte  Min.  Co.  v.  Last 

Qianoe  Mul  Co.,  171 U.  8. 

55  26 

Detroit  v.  BhOoBby,  21  Midi. 

84  653 

Dexter  v.  Norton,  47  N.  Y. 

62  630 

Di  Donato  t.  Phila.  ft  Read. 

Ry.,  266  Fa.  St.  412  327 

IMon,  Ex  parte,  262  Fed. 

Rep.  563  368, 370 

Di  Tonimaso  v.  Ldiigh  ft  N. 

E.  R.  R.,  28  Fa.  Dist.  473    561 
DsBtrict  of  Columbia  v.  l^r^ 

reU,  11  Am>.  D.  C.  463         654 
District  of  Columbia  «.  Wood- 
bury, 136  U.  S.  450       652,  654 
Dr.   Miles  Medical   Co.   f. 

Fark  ft  Sons  Co.,  220  U.  8. 

373  209,  212 
Dodge  f •  Woc^sey,  18  How. 

331  374 

Doherty  t .   Northern   Pac. 

Ry.,  177  U.  8. 421  60 

Doyle  9.  Mitchell  Bros.  Co., 

247  U.S.  179  390 

Duflfy  9.  Treasurer  ftc.,  234 

Mass.  42  601 

Duhne  v.  New  Jersey,  251 

U.  8.  311  497 

Dunn,  Matter  of,  212  U.  8. 

374  356 
Durham  Realty  Corp.  v.  La 

Fetra,230N.Y.429  198 

Eastern  States  Retail  Lum- 
ber Dealers'  Assn.  v.  United 
States,  234  U.S.  600  219 


PAGB 

Economy  Lt  ft  Power  Co.  f  . 

United  States,   256  Fed. 

Rep.  792  115-118 

Edcar  A.  Levy  Co.  «.  Siogel 

(^,230N.Y.634  196 

Edwards  v.  Bodkin,  249  Fed. 

Rep.  562  481 

Edwards  9.  Keaxaor,  96  U.  S. 

Ji95  129 

lEffOiw.  McIXHiald,  246 U.  8. 

227  487 

Eisner  «.  Maoomber,  252  U. 

S.189  391 

Eldorado  Coal  Co.  9.  Ma^er, 

255  U.S.  522  682 

Emeridi  Co.  v.  Siegd,  Cooper 

ft  Co.,  23701. 610  630 

Enterprise    Irrig.    Dist.    9. 

Farmers  Mutiud  Canal  Co., 

243  U.  8. 157  226 

Erie  R.  R.  «.  Caldwell,  264 

Fed.  Rep.  947  562 

Erie  R.  R.  9.  Shoart,  2S0  U. 

8.465  431 

Erwin  9.  United  States,  97 

U.S.392  666,657 

Escanaba  Co.  t.  Chicago,  107 

U.  S.  678  121 

Evansville  Bank  9.  Brittcm, 

105  U.  8.  322  639-Ml 

Everett  9.  Judaon,  228  U  & 

474  397 

Exchange,  Sdiooner,  t.  Mo- 

Eaddon,  7  Cr.  116  510 


Earson,  Sonft  Co.  9. 

U.  8.  268  681 

F.  C.  Latrobe,  The,  28  Fed. 

Rra>.  377  511 

Fiddity,  The,  16  Blatdif .  569  511 
Fife  ft  Co.  9.  QarkB,  3  Mo- 
Cord,  347  105 
Filbin  Onp- 1^- United  States, 

266  Fed.  Rep.  911  549 

Fillippon  9.  Albion  Vein  Slate 

Co.,  250  U.S.  76  215 

First  NaU.  Bank  of  WeUioc- 

ton  9.  Chi^Mnan,  173  U.  8. 

205  641 

First  NatL  Bank  9.  Union 

Trust  Co.,  244  U.S.  416  289 
Fisk  9.  Henarie,  142  U.  8. 459  419 
Fitts  9.  MoGfaee,  172  U.  S. 

516  497 


TABLE  OF  CASES  CITED. 


PAGB 

Fbflpitaff  ffiWer  liin.  Co.  v. 

TUbet,08U.S.463  26 

Flint  9.  Stone  Tnu^  Co.,  220 

U.  S.  107  302 

Ylynn  v.  Canton  Co.,  40  Md. 

312  8 

Flynn  v.  New  YoA,  S.  A  W. 

R.  R.,  90  N.  J.  L.  451  330 

Ft  Smith  &  Western  R.  R.  v. 

Mills,  253  U.  S.  206  157 

Ft.  Worth  9.  National  Paik 

Bank,  261  Fed.  Rep.  817      132 
Foster  v.  Western  Union  Td. 

Co.,  205  Mo.  App.  1  665 

Fowlerv.  Dickson,  24  Del.  113  105 
Frankel    v.    Satterfieki,    9 

Houst.  201  108 

FtBsch  9.  Moore,  211 U.  S.  1      38 
Frederick  v.  Fidelity  Mutual 

Life  Ins.  Co.,  75  Pa.  Sup. 

Ct.  Rep.  77  395,  396 

Frederick    v.    Metropolitan 

life  Ins.   Co.,  239   Fed. 

Rep.  125  399 

Freeinan  Elec.  Co.  v.  Weber 

Elec.  Co.,  262  Fed.  Rep. 

768  668 

French  v.  Baifoer  Asphalt  Co., 

181  U.  S.  324  660 

Flitch,  Inc.  v.  United  States, 

218  U.S.  458  40,549 

FuraesB,   Withy   Jb   Co.    v. 

Yang-TiBse  Ins.  Assn.,  242 

U.  S.  430  681 

Gaines  v.  Knecht,  212  U.  S. 

661  39 

Galbraith  v.  VaUely,  261  Fed. 

Rep.  670  47,  48 

Qalveston,  H.  &  S.  A.  Ry.  v. 

Woodbury,  254  U.  S.  357 

567,  570,  572 
Galveston,  H.  A  S.  A.  Ry.  v. 

Wurzbach,  219  S.  W.  Rep. 

252  563 

Garland,  Heirs  of ,  f.  Choctaw 

Nation.  54  Ct.  Cfans.  55       439 
'Gast  Realty  Co.  v.  Schrdder 

Granite  Co.,  240  U.  S.  55 

392,  660 
Genesee  Chief,  The,  v.  Fits- 

hugh,12How.443  120 

Ge(»gia  v.  Tennessee  Copper 

Co.,  206  U.S.  230  302 


PAOB 

Georgia,  Fla.  &  Ala.  Ry.  v. 

Blish  Milling  Co.,  241  U.S. 

190  431 

German  Alliance  Ins.  Co.  v. 

Lewis,  233  U.  S.  389  155,  166 
Gilman    v.    Philadelphia,    3 

Wall.  713  121 

Gilmn  v.  United  States.  261 

Fed.  Rep.  841;  256  U.  S. 

10  2,  10,  11 

Godchaux  Co.  v.  Estopiiud, 

251  U.  S.  179  126 

Goodman  v.  Niblack,  102  U. 

S.  556  656,  657 

Goodrich   v.    Edwards,   255 

U.  S.  527  682 

Gouled  V.  United  States,  255 

U.  S.  298  475 

Governor  of  Georgia  f .  Ma> 

draxo,  1  Pet.  110  498 

Graber  v,  Duluth,  S.  S.  A;  A. 

Ry.,  159  Wis.  414  330 

Grade  v.  Palmer,  8  Wheat.  605  561 
Grand  Trunk  Western  Ry.  v. 

United  States,  252  U.S.  112  580 
Gritts  9.  Fisher,  224  U.  S.  640  7 
Guerini  Stone  Co.  v.  Carlln 

Constr.  Co.,  248  U.  S.  334  215 
Guttag  V,  Shatskin,  230  N.  Y. 

647  196 

Habana,  The  Paqueto,  175 

U.  S.  677  9 

Hager  v.  Swajme,  149  U.  S. 

242  656 

Hagerman  v,  St.  Louis  &  E. 

St.  Louis  Elec.  Ry.,  279 

Mo.  616  315 

Hagood  V.  Southern,  117  U. 

S.52  500 

Hairston  v.  Danville  A  West- 
em  Ry.,  208  U:  S.  598  154,  198 
Haley  v.  Boston,  191  Mass. 

291  652 

HaUowdl  r.  Commons,  239 

U.  S.  506  487 

Hamilton  v.  Kentucky  Di&- 

tiUeries  Co..  251  uTS.  146  289 
Hancock  v.  Muskogee,  250 

U.  S.  454  660 

Hans  V.  Louisiana,  134  U.  S.  1 

497  498 
Harding,  Ex  parte,  219  U.  s! 

363  420 


TABLE  OF  CASES  CITED. 


PACO 

HastingB  ft  Dakota  Ry.,  19 

L.D.30  66 

Hatcher  &  Smrder  v.  Atdii^ 

Bon.  T.  &  S.  F.  Ry.,  258 

Fed.  Rep.  962  562 

Haubert  v.  Bait.  A  Ohio  R. 

R.,  250  Fed.  Rep.  361  562 

Hawke  f.  Smith,  253  U.  S. 

221  250.  374 

HawkiDS  v.  Bleakly,  243  U.  8'. 

210  120 

HavB  f .   Gauley  Mountain 

OmJ  Co.,  247  U.S.  189       390 
Hebe  Co.  v.  Shaw,  248  U.  S. 

297  198 

Hedcman  v.  United  States, 

224  U.  S.  413  204,  487 

HeQ  V.  United  States,  273 

Fed.  Rep.  729  667 

HeObron's  Estate,  In  re,  14 

Wash.  536  128,  129 

Heitmuller  v.  Stokes,  49  App. 

D.  C.  391;  266  Fed.  Rep. 

1011  360 

HeDderaon  Bridge  Co.  v.  Hen- 
derson aty,  173  U.  S.  592 

598  599 
Henzy  Koorber,  Jr.,  The,  268 

Fed.  R^.  561  496 

Hess^  9.  mrthem  Pac.  Ry., 

43  L.  D.  302 
Hewitt  9.  Schults,  180  U.  S. 

139  60 

Hinesf.  Dahn,  267  Fed.  Rep. 
.105  562 

Hines9.  Smith,  270  Fed.  Rep. 

132  563 

Hines  9.  Tayfer,  79  Fla.  218  564 
HinhiF.  Bbek,  50  App.  D.  C. 

56;  267  Fed.  Rep.  614  136 

HoUerbadi  9.  United  States, 

233  U.  S.  165  17 

Homestead  Cases,  22  Gratt 

266  129 

Hong  Wing  9.  United  States, 

142  Fed.  Rep.  128  401 

Horiock  9.  Real  [1916]  1  A.  C. 

486  630 

Houok  f  Little  River  Drain- 
age Dist.,  239  U.  S.  254 

129.  130«  660 


PAcai 
Houston,  E.  ft  W.  Texas  Ry. 

9.  United  States,  234  U.  S. 

342  280 

Houston  Oil  Co.  9.  Goodrich, 

245  U.  S.  440  681 

Houston  &  Tex.  Cent.  R.  R. 

9.Enni8.252U.S.583  686 

Howard  Co.  9.  Baldwin  Co., 

48App.D.C.437  36 

Hubb^  9.  United  States,  179 

U.  S.  77  678 

HuU  9.  Burr,  234  U.  S.  712  683 
Huse  9.  Gbver,  119  U.  S.  543  121 
Indian  Territory  Oil  Co.  9. 

Oklahoma.  240  U.  S.  522     536 
International  Harvester  Co. 

9.  Kentudor,  234  U.  S.  222  157 
International  Riper  Co.  9. 

Massaohusetts,  246  U.  S. 

135  392 

lowBf.  Illinois.  147  U.  S.  1 
JaokBon-Tweea  Lumber  Co. 

9.  Southern  Ry.,  113  S.  Car. 

236  564 

Jaoobs  9.  Friehard,  223  U.  S. 

200  326 

JeffeKX>n9.  Fink,  247U.  S.  288  323 
Jensen  9.  Lehigh  Valley  R.  R., 

255  Fed.  Rep.  795  563 

J.  Homer  Fntch  9.  United 

States,  248  U.  S.  458     40,  549 
Jim  Butler  Tonopah  Min. 

Co.  9.  West  End  ConsoL 

Min.  Co^  247  U.  S.  450    26,27 
John  McCraken,  The,   145 

Fed.  Rep.  705  511 

Johnson  9.  Fletdher,  54  Miss. 

628  129 

Johnson  9.  MoAdoo,  257  Fed. 

R^.  757  563 

Johnson  9.  United  States,  228 

U.  S.  457  475 

Jolly  9.  Atchison,  T.  &  S.  F. 

Ry.,  21  Cal.  App.  368  544 

Kansas  City  So.  Ry.  9.  Cari, 

227  U.S.  639  431 

Eansas  City  So.  Ry.  9.  Road 

Imp.  Dist  No.  6, 139  Ark. 

424  658,  660 

Kansas    City    So.    Ry.    9. 

Rosier,  38  (NckL  231 
Kansas  City  So.  Ry.  9.  Tu^ 

sev.  41  Okla.  543 


TABLE  OF  CASES  CITED. 


XXXI 


PAGB 

Kansas  City  So.  Ry.  f .  Wal- 
lace, 38  Okla.  233  539 
KkU  9.  Ptoraon,  128  U.  S.  1    257 
King  9.  Amy  A  Silveramith 

iSn.  Co.,  152  U.  8.  222         26 
King  9.  Cornell,  106  U.  8. 

395  9 

Kirtland  v,  HotehUss,   100 

U.  8.  491  598 

Klein  9.  New  Orleans,  99  U.  8. 

149  511 

Koickerfooeker    loe    Co.    9. 

Stewart,  253  U.  S.  149         502 
Knowlton  9.  Moore,  178  U.  8. 

41  345,  348,  349,  392 

KnoxviDe  v.  Knoxville  Water 

Co.,  212  U.  8. 1  165 

Knoxville  Water  Co.  9.  Knox- 
ville, 200  U.S.  22  587 
Kdloek, /firs,  165 U.S. 526    462 
Kridunan  9.  United  States, 

263  Fed.  Rep.  538        363,365 
Kronprimessin  Cedlie,  The, 

244  U.S.  12  630 

La    Belle    Iron    Works    9. 

United  States,  55  Ct.  Clms. 

462  378 

Lake  Erie  ft  Western  R.  R.  9. 

State  Public  UtO.  Comm., 

2^  U.S.  422  546,547 

La  Motte  9.  United  States, 

254  U.S.  570  204,487 

Lane  9.  Mickadiet,  241  U.  S. 

201  487 

Lankfoid    9.     Platte    Iron 

Works  Co.,  235  U.  8. 461      500 
LaRoque  9.  United  States, 

239  IT.  8.  62  481 

Last   Chance   Min.   Co.   9. 

Tyler  Min,  Co.,  157  U.  8. 

683  88 

Latrobe^The  F.  C,  28  Fed. 

Bm.  377  511 

Le  Clair  9.  Montpelier  &  W. 

R.R.R.,93Vt.92  561 

Ledgerwood    9.    Pitts,    122 

Tenn.  570  250 

Leq>  9.  Raihvay  Co.,  58  Atk. 

907  565 

Lehigh  Valley  R.  R.  9.  Tbdot 

syrvBnia,145  U.  8. 192         647 
Lchnen  9.  DidoBob,  148  U.  8. 


71 


.\ 


415 


pAoa 
Leloup  9.  Port  of  Mobile,  127 

U.  S.  640  647 

Lessley  9.  Phipps,  49  Miss. 

790  129 

License  Tax  Ctaes,  5  Watt. 

462  ,  462 

lincoln  Gas  Co.  9.  Lincoln, 

223  U.  8.  349  514 

Lincoln  Gas  Co.  9.  Lincoln, 

250  U.  8.  256  512,  513,  518 
Lincoln  Gas  Co.  9.  Lincoln, 

253  U.S.  477  513 

lisner  9.  District  of  Colum- 
bia, 49  App.  D.  C.  276;  263 

Fed.  Rep.  1020  583 

Logan  V.  Davis,  233  U.  8. 

613  481 

Lomax  9.  Pickering,  173  U.  8. 

26  522 

Lone  Wolf  9.  mtchcook,  187 

U.  8.  557  8 

Long  9.  The  Tampico,   16 

Fed.  Rep.  491  511 

Looney  9.  Crane  Co.,  245  U. 

S.  178  392 

Lcml  V.  Veasie,  8  How.  251  362 
Louisiana  9.  Jumel,  107  U.  8. 

711  500 

Louts.  A  Nash.  R.  R.  9.  Bar- 
ber Aephalt  Co.,  197  U.  8. 

430  539,  660 

Louis,  ft  Nash.  R.  R.  9.  Mot- 

tJey,  219  U.  8. 467  198 

Louis.  &  Nash.  R.  R.  9.  West- 
ern Union  Tel.  Co.,  237 

U.  8.  300  683 

Louisville  Trust  Co.  9.  Com- 

injBor.  184  U.  8. 18  47-50 

Louisville  Underwriters,  In 

n,  134  U.  8. 488  499 

Love  9.  Atlanta.  95  Oa.  129  652 
Luria  9.  United  States,  231 

U.  8.  9  373 

Lykins  9.  McOrath,  184  U.  8. 

169  522 

McClenachan  9.  McCarty,  1 

DaU.  375  105 

McClure  9.  Norfolk  ft  W. 

Ry.,83W.Vp.473  544 

McCracken  9.   Hayward,  2 

How.  608  129 

McCraken,  John,  The,  145 

Fed.  Rep.  705  511 


XXXll 


TABLE  OF  CASES  CITED. 


PACB 

McCuIloch  9.  Maryland,  4 

Wheat.  316  280,  281,  287, 

288,  374,  376>  506 
McDennott  v.  Severe,  202 

U.  S.  000  215 

McDennott    v.    Wisoonsin, 

228  U.S.  115  45 

McGrath  v.  Northern  "Psc. 

Ry.,  177  N.  W.  Rep.  383      563 
MoGiew  Coal  Co.  v.  &iis80uii 

Pao.Ry.,280Mo.466  134 

McHenry  v.  Alford,  168  U.  S. 

651  373 

McLaren  v.  Fleischer,  253  U. 

S.  479  480 

McLaren  v.   Fleiflcher,  256 

U.S.  477  483 

McLaren  v.   Fleischer,    181 

Calif.  607  478,  480 

McLaughlin   Bros.   v.   Hal- 

loweU;228  U.  S.  278  420 

McNulta  9.  Lochridge,  141 

U.  S.  327  561 

Mackey  v,  Choctaw,  Okla. 

ft  Gulf  R.  R.,  261  Fed. 

Rep.  342  531,  585 

Madrasso,  ^xporte,  7  P^t.  627  406 
Magaha  v.  Hagerstown,  05 

Mdr62  8 

MaU    Divisor    Cases,    251 

U.  S.  326  610,  614 

Maniniult   v.    Springs,    109 

U.B.  473  198 

Marcus  Brown  Holding  Co. 
•  V.  Feldman,  256  U.  8. 170    150 
Marcus  Brown  Holding  Co. 

9.  Feldman,  209  Fed.  Rep. 

306  171,  172 

Mardis  v.  Hines,  258  Fed. 

Rep.  945: 267  id.  171  562 

Maricopa  a  Phoenix  R.  R.  v. 

Arizona,  156  U.  S.  347         538 
"Maik  Owen  A  Co.  v.  Mich-    - 

igan  Cent.  R.  R.,  291  IlL 

149  428 

Marquette  Hotel  Co.  v.  State 

Tax  Comm.,  282  Mo.  213    231 
Martin  v.  District  of  Colum- 
bia, 205  U.  8. 135  156 
Martm  9.  Hunter's  Lessee,  1 

Wheat.  304  249,  374,  376 

Maryland  f .  Miller,  194  Fed. 

Rep.  775  8 


MazweD  f .  Bui^,  260  n.  8. 

525  113 

Memphis  Gas  Li^t  Co.  f. 

SheO^r  County,  109  U.  S. 

Mercantile    Bank    f .    New 

Yoric,  121 U.  S.  138  640,  641 
Merchants'  L  ^  T.  Co.  f . 

Sm<etanka,255U.S.509  682 
Merchants'  A  Manufacturers' 

Bank  v.  Penni^lvania,  167 

U.  S.  461  596 

Messenger  v.  Andenon,  225 

U.  S.  436  10 

MDes  Medical  Co.  v.  Park  ft 

Sons  Co.,  220  U.  &  373 

209,  212 
Miller  ft  Lux  f .  Sacramento 

ft  Sui  Joaquin  Drainage 

Dist,  182Calif.  252  129,  130 
Milligan,&  porie,  4  WalL  2  165 
Mills  9.  Gre^  159  U.  S.  651  362 
Missouri  V.  Cnicago,  BurL  ft 

Q.  R.  R.,  241 U.  S.  533  518 
Missouri  9.  Illinois,  180  U.  S. 

208  302 

Missouri  9.  Illinois,  200  U.  S. 

496  300 

Missouri,  Kans.  ft  Tex.  Ry. 

9.  Tulsa,  45  Okla.  382  539 

Missouri.  Kans.  ft  Tex.  Ry. 

9.  Umted  States,  53  CL 

Chns.641  611 

Missouri,  Kans.  ft  Tex.  Ry. 

9.  Ward,  244  U.  8. 383  431 
Missouri,  Kans.  ft  Tex.  Ry. 

9.  Zuber.  255  U.  B.  561  661 
Missouri  Pac.  R.  R.  9.  Ault, 

256 U.S. 554  565,566,662, 

664,  665 
Missouri  Pac.  R.  R.  9.  Ault, 

140Aric.572  555,  556 

Missouri  Pac.  Ry.  9.  Fits- 

{Serald,  160  U.  8. 566  419,  420 
Missouri  Pac.  Ry.  9.  McGiew 

Qotl  Co.,  244  U.  S.  191 

134,  135 
MitcheU  9.  Cumberiand  TeL 

Co.,  188  Ky.  263  665 

Mobile  ft  Omo  R.  R.  9.  Jobe, 

122  Miss.  696  ^563 

Moffitt  9.  KeUy,  218  U.  S. 

400  226 


TABLE  OF  CASE&  CITED. 


PACB 

Moilei  9.  Tte  Boalh  OMolba, 

Bee,  422  510 

MfmteUo,  The,  20  Watt.  430 

121-128 
Moore, /n  fv.  200  U.  8. 400  420 
Moigan  9.  Ownb^,  20  DeL 

370  100 

Mi.  Vernon-Woodbeny  Co. 

9.     Alabama     Intenlate 

Power  Co.,  240  U.  S.  30  156 
Mueller  9.  Nugent,  184  U.S.  1  308 
Muir,  £x  porie,  264  U.  8.  522 

504.  510,  619,  020 
Muir  9.  Louis.  A  Naah.  R.  R., 

247  Fed.  Rep.  888  561 

Munn  9.  Illiiiois,  04  U.  8. 113  157 
Munav's  LesBee  9.  Hoboken 

Lana  &  Imp.  Co.,  18  How. 

272  100 

Murray  9.  Wilaoa  DietiUiiig 

Co.,  213  U.  8. 151  500 

MykB   Salt   Co.   9.    Iberia 

Drainage  Diet.,  230  U.  8. 

478  131 

Nash  9.  Southern  IVtc.  Co., 

260  Fed.  Rep.  280  562 

National  Bank  of  T^^lmington, 

ete.  9.  Furtiok,  2  Marvel, 

35  108 

National   Foundry  A  Pipe 

Woiks  9.   Ooonto  Water 

Supphr  Co..  183  U.  8.  216  88 
National  Pronibition  Cases, 

253  U.  8.  350  370 

Nelson  9.  Northern  Plus.  Ry., 

188  U.  8. 108  59 

New  Jera^  Nsy.  Co.  9.  Mer- 

chants' Bank,  6  How.  344  570 
New  York  City  9.  Consol* 

klated  Gas  Co.,  263  U.  8. 

219  684 

New  York,  Ex  parte,  No.  1, 

256  U.  8. 490  509,  510 

New  York  9.  New  Jersey,  249 

U.  8.  202  297 

New  Y(^  Cent.  R.  R.  9.  Win- 

fieki,244U.8.147  334 

New  York  Cent.  Ac.  R.  R.  9. 

YoriL  &  Whitn^  Co.,  230 

MasB.206  406 

New  York  Mutual  Life  Ins. 

Co.  9.  AiOMlrang,  117  U. 

&5ei  128 


PAon 
New   York    Ttast   Go.    9. 

Eisner, 256 U. 8.345  682,  685 
New  Yoric  Trust  Co.  9.  Eis- 
ner, 263  Fed.  Rep.  620  345 
Nwkel  9.  Stote,  179  GUfif .  126  225 
Nickel  9.  State,  43  Nev.  12  223 
Nickoll  &  Knight  9.  Ashton, 

Edridge  &G6.  [1901]  2  K 

B.  126  627 

Noble  State  Bank  9.  Haskell, 

r  .9  U.  8. 104  155 

N  if  olk-Southem  R.   R.  9. 

Owens,  251 U.  S.  550  566 

Norris  9.  Jackson,  9  WaH.  125  415 
North  Carolina  9.  Temple, 

134U.S.22  497 

Northern  Pac  Ry.  9.  Amer> 

ican  Trading  Co.,  195  U.  8. 

439  629 

Northern  Pac.  Ry.  9.  North 

Dakota,  250  U.  8. 135  365,  557 
Northern  P^  Ry.  9.  Town- 
send,  190  U.  8. 267  536 
Northern  Pftc.  Ry.  9.  Wash- 
ington, 222  U.  8. 370           334 
Northern  Securities  Co.  9. 

United  States,  193  U.  8. 197  201 
Oetjen  9.   Central   Leather 

Co.,  246  U.S.  297  629 

Ogden  9.  Saunders,  12  Wheat. 

213  128 

Otm  R.  R.  Comm.  9.  Worth- 

ington,225U.S.101  282 

Ohio  Tax  Cases,  232  U.  8. 576  647 
Oklahoma  9.  Texas,  253  U.  8. 

470, 471  84,  610 

(Mdahoma  9.  Texas,  256  U.  8. 

70  608 

Oklahoma   Ry.    9.    Sevems 

Paving  Co.,  251  U.  8.  104 

538,  539 
0Bbom9.  Bank,  9  Wheat  738 

356  500 
Osborne  9.  Gray,  241 U.  8.  id 

135,335 
Owens  9.  Hines,  178  N.  Car. 

325  565,  566 

Ownb^  9.  Morgan,  29  DeL 

417;  30  Del.  297     94.  101,  107 
Pkkcific   live   Stock  Co.   9. 

licswis,  241 U.  8. 440  420 

Padfio    Railroad    Removal 

Cases,  115  U.  8. 1  356 


TABLE  OF  CASES  CITED. 


PAGB 

FkJnMr  fL  (Xuo,  248  n.  S.  32   407 
FH>er-Bag  OaseB,  106  U.  S. 

768  '  362 

FiBik     Square     Automobile 

Station,  £x  parte,  244  U.  S. 

412  420 

Ftok  ft  TOford,  £z  parte,  245 

U.S.  82  420 

Pteter9.Rilejr,260U.S.66    208 
Ptutaneat  BeigEe,  The  [1880j, 

L.  R.  6  iProb.  Div.  197  510 
P^  f .  Vindnia,  8  Wall  108  424 
Payne  v.  Central  Pae.  Ry., 

255U.S>Z»  64 

Pteoook  f .  Detroity  0.  H.  & 

M.  Ry.,  208  Midi.  408  563 
Pederaen  v.  Del.,  Laok.  A  W. 

R.    R.,    229- U.    S:    146 

327,329-831 
Fean.  Mutual  Life  Ins.  Co.  v. 

Lederer,  262  U.  S.  523  553 
Pennmr  «.  MoGonnau^hy, 

14011.8.1  500 

PeEmoyerf.Neff,05n.S.714  109 
PeonsylTama  Co.,  In  re,  137- 

U.  8. 451  418.  419 

People  V.  Cayiumudi,   112 

CUif.674  250 

PBople  V.  Eoonomy  Power 

Co.,  234  U.  S.  497  123 

People  9.   Eoonomy  Power 

Co.,  241  HI.  290  128 

People  ex  rd.  Durham  Real^ 

Corp.  9.  La  Fetra,  230  N. 

Y.^  198 

POrl^  V.  Nwth  Carolina,  249 

U.  S.  510  156,  167 

Ptehnan  V.  United  States,  247 

U.  S.  7  476 

Permoli  v.  First  Municipal* 

ity,3How.589  120 

Ptearo,  The,  255  U.  B.  216 

373,  629 
Pd^rson,  E»  parU,  263  U.  S. 

300  503 

Pettibone  9.  United  States, 


148  U.S.  197 


217,  529 


Phila.  &  Read.  Ry.  t.  Di 
Donato,  256  U.  S.  327  332,  334 

Pidceridg  v.  Lomax,  145  U.  S. 
310  522 

Piedmont  Power  Co.  9. 
Graham,  253  U.  S.  193         587 


itt|bai|Af  O*  0«  ds  St*  L. 

Ry.  9.  Fink,  260  U.  S.  577 

406.408 
Planters'  Bank  9.  Sharp,  6 

How.  301  128 

Plymouth  Coal  Co.  9.  Peon- . 

q^vania,  232  U.  S.  531 

166,  167 
Poindeacter  9.  Gieenhow,  114 

U.S.  270  648 

Polk  9.  PhOa.  ft  Read.  Ry., 

266P^St385  382 

Pollard's  Lessee  9.  Hagpan,  3 

How.  212  121 

Pdkxsk  9.  FannerB'  L.  ft  T. 

Co.,  157  U.  S.  429  J»8 

PoUodL  9.  Farmeis'  L.  ft  T. 

Co..  158  U.S.  601  648 

Postal  Tel.  Cable  Co.  9.  Qiar^   . 

leston.  153  U.  S.  602  647 

Postal  mailable  Co.  9.  War- 

ren-Gojwin  Co.,  261  U.  S. 

27 .  '  671 

Poston  9.  Western  Union  TeL 

Co.,  107  S.^.  Rep.  616  662, 668 
Pbwers  9.  Ches.  ft  Ohio  By., 

169  U.  S.  92  419 

Pftntis    9.    Atlantio    Coast 

Line,  211 U.  8. 210  164 

Price  9.  Fonesth  173  U.  S. 

410  656,  667 

Prinuose  9.  Western  Union 

TeL    Co.,    164   U.    S.    1 

669,  570,  674 
Privett  9.  United  States,  261 

Fed.  Rep.  351  201,  202 

Ptoduoere    Transp.    Co.    9. 

Raiboad  Comm.,  261 U.  S. 

228  154,  198 

Ptoteetor,  The,  20  Fed.  Rep. 

Arr  611 

Providence  Bank  9.  Billin^i, 

4  Pet.  514  598,699 

PuOman  Co.  9.  Sweeny,  269 

Fed.  Rep.  764  663 

Raihoad  Co.  9.  Pemston,  18 

Wall.  5  687 

Railroad  Co.  9.  Tennessee, 

101 U.  S.  337  497 

Randolph   9.    Scruggs,    190 

U.  S.  538  40 

Rankin  9.  Buckman,  9  Or. 

8 


TABLE  OF  CASES  CITED. 


PAGS 

Ratfamaiiy  In  rSf  188  Fed. 

Rep.  913  ^ 

Rattennan  v.  Westem  Unioii 

Td.  Coy  127  U.  8. 411         646 
Reed  v.  'rauimond,  260  Fed. 

Rep.  252  462 

Reyboli  9.  Pftrker,  6  Houst. 

544  105 

R^ynoMs  v,  Howell,  1  Mar- 
vel, 52  105 
Rioaud  v.  American  Metal 

Co.,  246  U.S.  804  629 

Rioe  V.  Smith,  72  Wsb.  42 

128.  129 
Ridmiond     v.     Merohants' 

Natl.  Bank,  124  Va.  522     636 
Riddle,  Ex  parte,  255  U.  S. 

450  133 

Ringquist  f .  Duluth,  M.  & 
li.  Ry.,  145  lifimi.  147        563 
Rk>  Grande  Western  Ry.  v, 

Stringham,  239  U.  S.  44       538 
Robinson     v.     Central     of 

Georgia  Ry^  150  Qa.  41       663 
Robinson  v.  Davison  [1871], 

L.R.6Exdi.269  630 

Robinson  &  Co.  v.  Belt,  187 

U.  S.  41  215 

Roe,  Ez  parte,  234   U.  S. 

70  420 

Roth  9.  District  of  Columbia, 

16App.D.C.323  654 

Rousseau  9.  Brown,  21  App. 

D.  C.  73  39 

Rowe  9.  United  States,  164 

U.  S.  546  343 

Rpyster  Guano  Co.  v.  Yir- 

ginia,  253  U.  8. 412  661 

Ruppert  V.  Cattey,  251  U.  S. 

264  289 

Russell  9.  Flaoe,  94  U.S.  606     88 
Rutherford  9.  Union  PSac.  R. 

R.,  264  Fed.  Rep.  880  562 

St  .\iithonyChurai  v.  Penxi- 

^vania  R.  R.,  237  U.  S. 

^5  .    683 

St.  Lods  9.  Westem  Union 

TeL  Co.,  166  U.  S.  388         415 
St.  Louis  &  East  St.  Louis 

Etec.  Ry.  9.  Hagerman,  256 

U.S. 314  .    281 

St  Louis,  L  Mt  ft  So.  Ry.  9. 

1,243  U.S.592         431 


PAGS 

St.  Louis  Poster  Adv.  Co.  9. 

St.  Louis,  249  U.  S.  269  156, 167 
St.  Louis  Douthwesiem  Ry. 

9.  Arkansas,  235  U.  S.  350 

231.  316,  318,  647 
St.  Paul  &  Duhith  R.  R.  9. 

United  States,  112  U.  S. 

733  656 

St.  Pttul  &  Tbc  R.  R.  9. 

Northern^  Pac.  R.  R.,  139 

U.  S.  1  65 

Saks  A  Co.  9.   District  of 

Columbia,  49  App.  D.  C. 

276;  263  Fed.  Rep.  1020  583 
Sands  9.  Manistee  River  ^p. 

Co.,  123  U.S.  288  "  121 
Savage  9.  Jones,  225  U.  S.  501  45 
Sdoto  Oil  Co.  9.  O'Hem,  169 

Pftc.Rep.483  523 

Seaboard  Air  Line  Ry.   9. 

United  States,  53  Ct.  Clms. 

107  655 

Second  Employers'  Liability 

Cases,  223  U.  S.  1  289,  334 
Selective  Draft  Law  Oases, 

245  U.S.  366  289 

Seneca,  The,  Fecb  Cas.  No. 

12668*  511 

Shepard  9.  Carrigan,  116  U. 

S.  593  678 

Shipton,  Anderson  A  Co.,  In 

re  [1915]  3  KB.  676  630 

Shoemaker  9.  United  States, 

147  U.  S.  282  154 

Siebert  9.  Erie  R.  R.,  163 

N.Y.  S.111  544 

Siebold,  Ex  parte,  100  U.  S. 

371  248,  255.  262,  283 

Silver  King  Coalition  Mines 

Co.  9.  Conkling  Mia.  Co., 

255  U.S.  151  18 

SOverthome  Lumber  Co.  9. 

United  States,  251  U.  S. 

385  475 

Simons,  Ex  parte,  247  U.  S. 

231  503 

Singer  Sewing  Mach.  Co.  9. 

Briokdl,  233  U.  S.  304  426 
Smking-Fund  Cases,  99  U.  S. 

700  64,  67 

Sioux  Cily  ft  St.  Paul  R.  R. 

9.  United  States,  159  U.  S. 

349  68 


TABLE  OF  CASES  CITED. 


PAOB 

ffisemore  v.  Brady,  235  U.  S. 

441  1  8 

Skinner  9.  Holt,  9  S.  Dak.  427 

128,  129 
Smith  «.  Kansas  City  Title 

Co.,  255  U.  S.  180        290,  357 
Smitii  9.  Reeves,  178  U.  S. 

436  500,  501 

Smith  9.  United  States,  54  Ct. 

Chns.  119  12 

South    Carolina    v.    United 

States,  199  U.  S.  437  373 

Southern  Pac.  Co.  v.  Indus- 
trial Accident  Comm.,  174 

Calif.  8  330,  331 

Southern  I^ao.  Co.  v.  Jensen, 

244  U.S.  205  502,554 

Southern  Pao.  Co.  v.  Lowe, 

247  U.  S.  330  390 

Southern  Pac.  R.  R.  v.  Bell, 

183U.S.675  -  ,    '  66 

Southern  Pac.  R.  R.  v.  United 

States,  168  U.S.1  67,  85  • 

Southern  Pac.  R.  R.  v.  United 

States,  183  U.  S.  519        52,  68 
Southern  Pac.  Term.  Co.  v. 

Interstate  Com.   Conmi., 

219  U.  S.  498  282 

Southern  Ry.  v.  Greene,  216 

U.  S.  400  157,  392,  424 

Southern  Ry.  v.  Piescott,  240 

U.  S.  632  431 

Southern  Ry.  9.  Puokett,  244 

U.  S.  571  330 

Southern    Ry.    v.    United 

States,  222  IT.  8.20  334 

Spalding  9.  Rosa,  71  N.  Y.  40  630 
Special    Rules    of    Practice 

During  Federal  Control,  50 

I.  C.  C.  797  561 

Spofford  V.  Kiric,  97  U.  S. 

484  656 

Springv.  American  Td.  Co., 

86W.  Va.  192  665 

Standard    Combed    Thread 

Co.  V,  Penna.  R.  R.,  88  N. 

J.  L.  257  .544 

Standard  Tank  Car  Co.  v. 

Sullivan,  282  Mo.  261  230 

State  V.  Erickson,  119  Minn. 

152  250 

State  ex  rd.  Whipple  v,  Mar- 
tinson, 144  Minn.  206      42,  44 


PAOB 

State  ex  rd.  Hagennan  «.  St. 

Louis  &  E.  St.  Louis  Elec. 

Ry.,  279  Mo.  616  315 

State  ex  rd.  Marquette  Hotel 

Co.  9.  State  Tax  Comm., 

282  Mo.  213  231 

State  ex  rd.  Standard  Tank 

Car  Co.  V.  Sullivan,  282 

Mo.  261  230 

State  «.  I^lor,  220  Mo.  618  250 
State  V.  Wliipple,  143  Minn. 

403  44 

State  9.  Woodruff,  68  N.  J.  L. 

89  250 

State  Tax  on  Foreign-Held 

Bonds,  15  WalL  300  596,  599 
Stephens  v.  Cherokee  Nation, 

174  U.S.  445  8 

Strickl^  9.  Highland   Boy 

Gold  Min.  Co.,  200  U.  S. 

527  155.  166 

Stums  V.  Crowninshield,  4 

Wheat.  122  126,  128 

Sunday   Lake   Iron  .Co.  v. 

Wakefield,  247  U.  8. 350  230 
Supervisors  9.  United  States, 

4  Wall.  435  8 

Sutton  9.  United  States,  55 

Ct.  Chns.  193  576,  578 

Swift  k  Co.  9.  Hocking  Val- 
ley Ry.,  243  U.  S.  281  546,547 
Swigart  v.  Baker,  229  U.  S. 

187  326 

Talley  9.  Burgess,  246  U.  S. 

104  487 

Taylor  v.  Caldwell,  2  Best  k 

Smith,  826  630 

Texas  Co.  v.  Hogarth  Ship- 
ping Corp.,  265  Fed.  R^. 

375;  267  id.  1023;  254  U.  S. 

625  620,  626 

Texas  k  New  Orleans  R.  R. 

9.  Sabine  Tram  Co.,  227 

U.  S.  111.  282 

Tex.  k  Pac.  Ry.  o.  Cody,  166 

U.S.  606  357 

Tex.  k  Pac.  Ry.  9.  Reiss,  183 

U.  S.  621  431,  434 

Thayer  v.  Boston,  19  Pick.  ' 

511  653 

Thomas  v.  Gay,  169  U.  S.  264  537 
Thomsen  v.  Cayser,  243  U.  S. 

66  208,  210,  212,  219 


TABLE  OP  CASES  CITED. 


Tienans  t .  Sdiky,  2  Leigh, 


PAOB 


105 
Tiflffir  f .  Westeni  Invwtmfliit 

Co.,  221 U.  B.  286  487 

Toriiado.  The,  106  U.  8. 342  630 
Tnde-Maik  Casee,  100  U.  S. 

82  648 

IVvveDerB'  Ins.  Co.  v.  Con- 

nectioat,  185  U.  8. 864  508, 690 
Underiull  v.  Hemandei,  168 

U.  8.  250  629 

Unkxi  Dry   Goods   Co.   v. 

GeoigiA  Fob.  Serv.  Coip., 

248TLS.372  198 

Union  Fish  Co.  f .  Eriokaon, 

248  U.  8.308  502 
Unkm  PlAC.  R.  R.  f .  Boike, 

255  U.S.  317  567,574 

United    States    f .    Atlantic 

Diedging  Co.,  253  U.  8. 1  17 
United  States  v.  Babbit,  1 

Black,65  373 

UnitodStates  f .  Bowling,  261 

Fed.  Rep.  657  484,  485 

United  States  f .  Bright,  24 

Fed.  Cas.  1232  498 

United   States   v.   Cerecedo 

HennaoGB,  209  U.  8. 337  326 
United  States  v.  Chase,  245 

U.  8. 89  1,  7 

United  States  v.  Colgate  A 

Co.,  250  U.  8.  300    210- 

212,  218,  461 
United  States  v.  Colton  Mar- 
ble ft  Lime  Co.,  146  U.  8. 

615  66 

IMted    States    v.    Cornell 

Steamboat  Co.,  137  Fed. 

Rep.  455  8 

United  States  v.  Del.  &  Hud- 
son Co^  213  U.S.  366  559 
United  States  v.  Doremus, 

249  U.  8.86  45.462 
United  States  v.  Farhat,  269 

Fed.  Rep.  33  462 

United  States  v.  Feiger,  250 

U.  S.  199  289 

United  States  v.  Field,  255 

U.  8.  257  348 

United  States  v.  Giilis,  95  U. 

8. 407  656 

United  States  v.  Gradwell, 

243 U.S. 476  248,  278 


PAOB 

United  States  v.  Qua  Lim, 

176  U.  8. 459  400 

United  States  f .  Hambuif- 

American  Co.,  239  U.  S. 

466 
United  States  v.  Hammers, 

221 U.  8. 220  481 

United  States  v.  Hartwell,  6 

WaU.  385  365 

United  States  v.  Hutto,  256 

U.  8.  524  530 

United  States  v.  Jin  Fuey 

Moy,  241 U.  8. 394  462 

United  States  v.  Kdtel,  211 

U.  8. 370  461 

United  States  f .  Krichman, 

256  Fed.  Rep.  974  364 

United  States  v.  MoGrane, 

270  Fed.  Rep.  761  549 

United  States  v.  Maurice,  26 

Fed.  Cas.  No.  15747  365 

United  States  v,  Missouri, 

Kans.  &  Tex.  Ry.,  141  U. 

8.358  66 

United  States  «.  Mosl^,  238 

U.  8.  383  255,  262 

United  States  v.  North  Amer- 
ican Transp.  Co.,  253  U.  8. 

330  581 

United  States  9.   Northern 

F^  R.  R.,  177  U.  8. 435       60 
United  States  v.   Northern    . 

Pao.  R.  R.,  193  U.  8. 1    60,  68 
United  States  v.   Northern 

PM.R.R.,95Fed.Rep.864   60 
United  States  v.   Northern 

Pao.  Ry.,  264  Fed.  Rep. 

898  52,  58 

United  States  i.  Pacific  Rail- 
road, 120  U.S.  227  580 
United  States  v.  Puhac,  268 

Fed.  Rep.  392  462 

United  States  v.  Rabinowich, 

238  U.  8.  78^  529 

United  States  v.  Reese,  92 

U.  S.  214  648 

United  States  v.  Rickert,  188 

U.  8.  432  487 

United  States  f.  Sandoval, 

231 U.  S.  28  121 

United  States  v.  Schrader's 

Son,  Inc.,  252  U.  8.  85 

209,  210,  212,  216,  218 


XXXVllI 


TABLE  OF  CASES  CITED. 


PAGE 

United  StateB  f .  Sohm,  205 

F  d.  Rep.  910  462 

United  States  9.  Spearin,  248 

U.  8. 132  17 

United  States  v.  Stafoff,  268 

Fed.  Rep.  417  4d2 

United  States  v.  Stevenson, 

215  U.  S.  190  461,  529 

United  States  v.  Strang,  254 

U.  S.  491  366 

United  States  v.  Texas,  143 

U.  S.  621  86 

United  States  v.  Texas,  162 

U.  S.  1    70,  83-87,  91,  92,  608 
United  States  v.  Turner,  266 

Fed.  Rep.  248  462 

United  States  v.  T^nen,  11 

Wall.  88  9,  463 

United  States  9.  Union  Stock 
^  Yaid  Co.,  226  U.  S.  286       282 
United  States  v.  U.  S.  Fidel- 
ity A  Guaranty  Co.,  236 

U.  S.  612  215 

United  States  v.  Windham, 

264  Fed.  Rep.  376  462 

United  States  v.  Yuginni,  266 

Fed.  Rep.  746      .        450,  458 
VaMy  V,  Qalbraith,  253  Fed. 

Rep.  390  48 

Van  Brocklin  v.  Tennessee, 

117  U.S.  151  120 

Vicksburg,  ^  &  P.  Ry.  v. 

Ander8on^^^llly   Co.,   261 

Fed.  Rep.  741  409 

Vcttle  V.  New  Granada  Canal 

Co.,  1  Houst.  294  106 

Voorhees  v.  Bank  of  United 

States,  10  Pet.  449  105 

Wagner   v.   Baltimore,    239 

U.S.207  598,  599 

Wainwright  v.  Penna.  R.  R., 

253  Fed.  Rep.  459  561 

Wall  9.  Ches.  ft  Ohio  Ry.,  290 

ni..227  125,  126 

Wallace  v.  Adams,  204  U.  S. 

415  8 

Walraih  v.  Champion  Min. 

Co.,  171 U.  8. 293  26 

Walsh  V.  Brewster,  255  U.  8. 

536  682 

Watson  9.  Nobktt,  65  N.  J. 

L.506  105 


PAGB 

Webb,  Ex  parte,  225  U.  8. 

663  121,  623 

Webber  v.  Virginia,  103  U.  8. 

344  426 

Webster  9.  Luther,  163  U.  8. 

331  481 

Weeks  v.  United  States,  232 

U.  8.  383  475 

Weightman  f .  Washington,  1 

Bkck,39  652 

Welch  V.  Swaa^,  214  U.  8. 

91  156,  167 

Wells  f  .  Oalnan,  107  Mass. 

514  630 

Wells  f .  Fisher,  47   L.  D. 

288  481 

Wells  V.  Sireve's  Admr.,  2 

Houst.  329  108 

Welton  V,  Missouri,  91  U.  8. 

275  348,  426 

Westbrook  v.  Directcn*  Goi- 

eral,  263  Fed.  Rep.  211       562 
Western  Union  Td.  Co.  t. 

Alabama,  132  U.  8. 472       647 
Western  Union  Tel.  Co.  f. 
'  Conditt,  223  8.  W.  Rep. 

234  665 

Western  Union  Tel.  Co.  f. 

Davis,  142  Ark.  304  665 

Western  Union  Tel.  Co.  v. 

Esteve  Bros,  ft  Co.,  254 

U.  8.  624  569 

Western  Union  Td.  Co.  v. 

Esteve  Bros,  ft  Co.,  268 

Fed.  R^.  22  567,  569 

Western  Union  Tel.  Co.  f. 

Glover,  17  Ala.  App.  374     665 
Western  Union  TeL.  Co.  v, 

Kansas,  216  U.S.1  647 

Western  Union  Tel.  Co.  f. 

Mamachusetts,  125  U.  8. 

530  587 

Western  Union  Tel.  Co.  f. 

Poston,  253  U.  8. 480  668 

Western  Union  Tel.  Co.  v. 

Robinson,  225  8.  W.  Rep. 

877  665 

Weyerhaeuser  f.  HQ3rt,  219- 

U.  8.  380  60,  64,  67 

Whipple  9.  Martinson,  144 

Minn.  206  42,  44 

Willamette    Bridge    Co.    t. 

Hatch,  125  U.  8. 1  121 


TABLE  OF  CASES  CITED. 


PAOB 

WiDiamB  t.  GibbeB,  20  How. 

535  581 

Williaiiis  f .  lUladoga,  226 

U.S.  404  647 

WDbcm  f .  BUusk-biid  Greek 

Manh  Co.,  2  Pet  245  121 
WiboQ  f.  New,  243  U.  8. 332 

157,  289 
WiBOODflJn  Gent   R.   R.  f . 

United  Statoi,  164U.  8. 190  580 
Wkner,  Ex  porie.  203  U.  8. 449  420 
Withenpoon  ft  Sons  f .  Postal 

Td.  ft  GaUe  Co.,  267  Fed. 

Bep.758  665 


PAOl 

WithneU  f .  Bueddqg  Coostr. 

Co.,  249  U.  8.  68 
Woodward  v.  United  States, 

56  Gt.  Clms.  133  682, 

Woikman  f .  New  Yofk  City, 

179  U.  8.  562      491,  499, 

502,654 
Yaxforoui^,   Ex   parte,    110 

U.  8. 651     255,  262,  290,  373 
Yaioo  ft  Miss.  Vall^  k  R. 

V.  Nichds  ft  Co.,  120  Miss. 

690;  251 U.  8. 550        540,544 
Yee  Won  f .  White,  258  Fed. 

Rep.  792  399,  400 


TABLE  OF  STATUTES 


CITED  IN  OPINIONS. 


(A.)  SrATons  of  tbb  Unictd  Statk. 


PAOB 

789,  Aug.  7.  c  8, 1  Stat.  50  119 
789,  Sept.  24,  c.  20.  I  Stat. 

79  (see  Judioiaiy  Act). 
796,  Apr.  18,  o.  13,  1  Stat. 

452 527 

796,  May  18,  e.  29,  1  Stat. 
404  19 -119 

800,  May  7,  o!  41^  2  Stat'.  SS, 

S2 119 

1804,  Mar.  26,  c  35,  2  Stat. 
277,56 119 

806,  Apr.  21,  c.  48,  2  Stat 

402 527 

1809,  Feb.  3,  c.  13,  2  Stat. 
614,52 :.  119 

811,  Mar.  2,  c.  30,  2  Stat. 
652 527 

818,  Apr.  18,  e.  67,  3  Stat. 
428,  J4 119 

818,  Dec.  3,  Joint  Resolu- 
tion, 3  Stat.  536 120 

834,  June  30,  c.  162, 4  Stat. 
735,514 527 

845,  Mar.  1,  Joint  Resolu- 
tion, 5  Stat.  797 82 

845,  Dec  29,  Joint  Resolu- 
tion, 9  Stat.  106 82 

846,  Juhr  29,  c.  66, 9  Stat.  41  655 
853,  Feb.  26,  o.  81, 10  Stat. 

170 655 

861,  Mar.  2,  Joint  Resolu- 
tion, 12  Stat  251 372 

864,  June  3,  c.  106, 13  Stat 
99  1 4  J 03g 

864|  Jubr  2,  o.'  217, 13  Stat 

366 51,  58 

§3 68 

§6 52,  64 

1866,  July  25,  c  245, 14  Stat. 
243 262 


1866,  July  27,  c.  278, 14  Stat. 

295,55 207 

868,  Feb.  10,  c.  7, 15  Stat.  34  639 
870,  May  31,  c.  114, 16  Stat. 

140 262,  282 

520 282 

870,  May  31,  J(mt  Resolu- 
tbn,  16  Stat  378. 51,  58 

870,  July  14,  c.  254, 16  Stat 
254 282 

871,  Feb.  28,  o.  99,^^16  Stat 

433,551-^ 282 

872,  June  10,  c.  415, 17  Stat. 

347.. 262 

875,  Mar.  3,  o.  137, 18  Stat. 

470,51 499 

880,  May  14,  o.  89,  21  Stat 

140 477,  479 

882,  May  6,  c.  126,  22  Stat 
5g 4QJ 

882,  Aug.  7,'cV434,'22'stat 

341 1,  5,  11 

58 5,   7 

884,  July  5,  c.  220,  23  Stat. 

115,  §6 400 

887,  Feb.  4,  c.  104,  24  Stat. 

379  (see  Interstate  Com- 

neroe  Acts). 
887,  Mar.  3,  c.  359,  24  Staf . 

505 667 

887,  Mar.  3,  c.  373, 24  Stat. 

552 418 

887,  Mar.  3,  c;  376, 24  Stat 
656 82,  62 

888,  Feb.  18,  o.  13,  25  Stat. 
35,|2 535 

888,  June  29,  c  503, 25  Stat. 

239... 441 

888,  Aug.  13,  c.  866, 25  Stat 

433 418 

(xU) 


xlii 


TABLE  OF  STATUTES  CITED. 


PAGB 

1888,  Sept.  13,  o.  1016,  25 
Stat.  476 401 

1880,  Feb.  13, 0. 152, 25  Stat. 

668 536 

1880,  Mar.  2,  c.  382,  25  St»t. 

862  (see  Intentate  Com- 

meroe  Acts). 

1889,  Mar.  2,  c.  422, 25  Stat. 
1013 485 

1800,  May  2,  c.  182,  26  Stat. 

81 82,  323 

SS25,29 82 

1800,  July  2,  c.  647,  26  Stat. 

209  (Sherman  Act)  209, 211 
§7... 211 

1890,  Sc^.  19,  c.  907, 26  Stat. 
426,  §7 116 

1890,  Oct.  1,  c.  1252, 26  Stat. 
0^ ^ »»....  536 

1891,  Fdb.'  2i,'  c.'  249,'  26  Stat. 
765......... 536 

1892,  May  5,  o.  60,  27  Stat. 

25 401 

1893,  Mar.  3,  o.  209, 27  Stat. 
630 1,  5,  11 

1893,  Not.  3,  c.  14, 28  Stat.  7  401 

1894,  JaA.  72,  c.  14,  28  Stat. 

27 536 

1894,  Aug.  24,  c.  330, 28  Stat. 

602. 536,  537 

§6 537 

1806,  Apr.  24,  c  122, 29  Stat. 

08 536,  637 

1808,  June  13,  e.  448, 30  Stat. 

1808,  Jujy  1,  c&ii,  30  Stat. 

644  (see  Bankruptcy  Act). 
1899,  Feb.  14,  c.  164, 30  Stat. 

836 256 

1899,  Mar.  3,  c.  425, 30  Stat. 
1121,§9 114,  115 

1900,  Mar.  28,  c.  Ill,  31 
Stat.  52 536,  537 

1901,  Mar.  1,  c  676, 31  Stat. 
861,§10 536 

1902,  Apr.  29,  c.  641, 32  Stat. 
176..... 401 

1902,  June  17,  c.  1093,  32 
Stat.  388,  §3 478 

1904,  Apr.  27,  c.  1630,  33 
Stat.  428,  §5..... 401 

1904,  Apr.  28,  c.  1824,  33 
Stat.  578 323 
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9 35,38 

13.... 37 
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Stat.  1246  (see  Criminal 
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1908,  May  27,  c.  199. 36  Stat. 
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§7 666,  870 
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822 232,234,243, 

259,276 

§8 232,  243,  259 

§10 276 

1910,  June  25,  c.  431,  36 
Stat.  855.... 319, 320, 

484,  487 

il.. 32^484,  487 
2 319,323 

1911,  Feb.  27,  c.  166, 36  Stat. 
933 678 

1911,  Mar.  3,  c.  231, 36  Stat. 

1087  (see  Judicial  Code). 
1911,  Aug.  19,  c.  33,  37  Stat. 

26.  .232, 234, 243, 250, 276 
§11 276 
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5 447 
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1916,  Aug.  29,  c  418, 39  Stat. 

619,  645....  365,  556,  664 

§1 305 

1916,  Sept.  1,  c.  433, 39  Stat. 

676^§7..  :. 583,  584 

1916,  Sept.  6,  c  448, 39  Stat. 
726. .. .  130,  637,  681, 

682,  685,  686 

2 681,  682,  685,  686 

3 685 

1916;  Sept  7,  c.  461, 39  Stat. 
752. 350,  355 

1916,  Sept.  8,  c  463, 39  Stat. 

756 345,346,383, 

447,  632,  633,  682 

Tit.  I,  §2a 682 

Tit.  II,  §201 345,  346 

202 346 

203 345,  346 

204 347 

206 347 

207 347 

208 v..  347 

209 347 

Tlt.nr,§411 447 

1917,  Mar.  2,  c.  146, 39  Stat. 
g^g ^|3g 

1917,  'Mar.  3,  c.  i59, 39  Stai. 

1000 387 

Tit.  II..... 387 

Tit.  II,  §  202 387 

Tit.m 633 

1917,  Mar.  4,  c.  180, 39  Stat. 
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1918,  July  11,  c.  145, 40  Stat, 
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213a 682 

214 634 
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26 368,  370 

29 460 

35 450,  461 
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Constitution.    See  Index  at 
end  of  volume. 

Ordinance  July  13, 1787,  Art. 
4  (1  Stat.  51, 52,  note) .  114,  119 
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215 470 
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166,174 
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11  Stat  611 443 
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1819,  Feb.  22, 8  Stat  252 
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GASBS  ADJUDGED 


SUPREME  COURT  OF  THE  UNITED  STATES 


I 
I 

AT 


OCTOBER  TERM,  1920. 


^•*i 


CHASE,  JR-,  A  MINOR,  ETC.  v.  UNITED  STATES. 

APPEAL  FBOM  THE  CIBCUTr  COUBT  OF  APPEALS  FOR  IBB 

EIGHTH  CmCUIT. 

No.  242.    Afgued  Biarch  21, 22, 1«21.— Decided  April  11, 1(01. 

1.  The  oesBioD  made  by  the  Omaha  Indiana  throun^  the  treaties  of 
1854  and  1865,  the  provision  made  by  the  latter  for  assigning  parcek, 
in  the  retained  reeervation,  to  members  of  tiie  tribe  in  sevendty,  for 
the  exclusive  use  of  themselves,  their  heirs  and  descendants,  the 
provisions  made  by  the  Act  of  1882  (and  the  Aet  of  1803)  for  f  ranting 
allotments  in  severalty  in  trust  for  25  yean  and  then  in  fee,  and  the 
further  provision  <rf  the  former  act  (not  carried  out)  for  coxv^ying 
the  unallotted  residue  of  the  reservation  to  the  tribe  i^  trust  for  a 
like  period  and  then  in  fee  discharged  of  the  trust  and  of  al  charge 
and  incumbrance  whatsoever, — did  not  deprive  Ck)ngress  of  the 
power  to  make  other  disposition  of  the  unallotted  reservation  for 
the  benefit  of  the  Indians.  P.6.  l7mM  fVoles  v.  CAoae,  2<:5  U.  8. 
80;  Ofmofv  v.  BiYidkf,  235  U.  8. 441. 

2.  The  right  to  obtain  an  allotment  under  the  aets  refcned  to  was  not  a 
vested  rig^t  as  respects  this  power  of  Ckmgress.  P.  7. 

3.  Hie  Act  of  May  11, 1012,  c.  121, 37  Stat.  Ill,  by  which  the  Secretary 
of  the  Interior  was  "autiiorised"  to  sell  all  the  unallotted  lands  of 
the  Omaha  Reservation  in  parcels,  with  certain  specific  exceptions, 
covers  the  whole  subject  of  the  disposition  of  those  lands  and  super- 
sedes the  earlier  provisions,  st^mi,  for  aUotting  them.   P.  8. 

(1) 


2  OCTOBER  TERM,  1920. 

Aigiunent  for  Appellaat.  266  U.  8. 

4.  Even  if  thk  act  should  be  oonstrued  bb  pennisBive  rather  than 
mandatory,  the  Secretarsr's  refusal  to  allow  further  allotments 
because  of  it  is  an  exercise  of  his  diseratioQ  to  lenm-ve  the  land  for 
disposition  under  it.   P.  8. 

6.  Whether  a  party  defendant,  upon  reversal  of  a  judgment  in  his 
favor,  may  introduce  a  new  defense  which  was  available  on  the 
formertrialyisnotaqaestionofjurisdictian  but  of  practice.  P.9. 

6.  Hdd,  that  the  courts  below  ri^tly  pennitted  the  United  States  to 
set  up  a  statutory  repeal  at  the  second  trial  which  was  ignored  at  the 
first.   P.  10. 

261  Fed.  Rep.  833,  affirmed. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Appeala, 
virhich  affirmed  a  decree  of  the  District  Court  di«miB«iTig 
the  bill  in  a  stdt  broujght  by  the  appellant  against  the 
United  States  for  an  adjudication  of  his  membership  in 
the  Omaha  Tribe  of  Indians  with  a  right  to  select  an 
allotment  out  of  the  lands  of  the  Omaha  Reservation. 
The  facts  are  stated  in  the  opinion. 

See  also  the  reports  of  the  case  in  the  court  bdow,  23B 
Fed.  Rep.  887;  261  Fed.  Rep.  833;  and  Gilpin  v.  United 
States,  261  Fed.  Repv841;  s.  c,  poet,  10. 

Mr.  John  Lee  Webster,  with  whom  Mr.  Hiram  Chase 
was  on  the  brief s,  for  appellant : 

The  federal  court  has  jurisdiction  of  suits  by  persons  of 
Ttt^iftyi  blood  Alft-inniTMr  xight  to  allotment  of  TTidjayi  lands. 

The  appellant  was  bom  into  a  right  to  allotment  under 
the  Act  of  1882,  *as  amended  by  the  Act  of  1893.  Chase 
V.  United  States,  238  Fed.  Rep.  887,  890. 

The  United  States  cannot  now  shift  its  ground  of 
defense.  Having  relied  at  the  first  trial,  and  on  the  first 
appeal,  upon  the  single  proposition  that  the  Act  of  1803 
repealed  the  Act  of  1882,  and  thereby  cut  off  the  right 
to  allotment,  and  having  failed  in  that  defense,  it  cannot, 
upon  the  second  trial,  abandon  that  defense  and  insist 
that  the  Act  of  May  11, 1912,  repealed  the  Act  of  1882. 
CromweU  v.  County  qf  Sac,  94  U.  S.  351,  3S3;  Railway 
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Co.  V.  McCarthy,  06  U.  S.  268,  267, 268 ;  Dams  v.  Wakdee, 
156  U.  S.  680,  689,  690;  Werlein  v.  New  Orleans,  177  U.  S. 
390;  iSauiAmi  Cotton  OU  Co.  v.  Sheltan,  220  Fed.  Rep.  247, 
256;  Smith  y.  Boston  Elevated  By.  Co.,  184  Fed.  Rep.  387, 
389;  Oakland  Sugar  MiU  Co.  v.  W6IS  Co.,  118  Fed.  Rep. 
239,  248;  Brooks  v.  Laurent,  98  Fed.  Rep.  647,  655. 

This  (k>etrme  of  estoppel  against  changing  the  grounds 
of  defense,  or  shifting  positions,  applies  to  the  United 
States  as  well  as  to  individuals.  United  States  v.  Calif  omia 
it  Oregon  Land  Co.,  192  U.  S.  355;  Northern  Padji^c  By. 
Co.  V.  Slaght,  205  U.  S.  122. 

The  Act  of  May  11, 1912,  did  not  repeal  the  Act  of  1882, 
or  the  amendatoiy  Act  of  1893.  In  any  event,  the  Acts  of 
1882  and  1893,  providing  for  allotments  to  membws  of 
the  tribe,  remain  in  full  force,  and  continue  to  be  operative 
until  there  shall  be  an  actual  sale  of  the  lands.  The  Act 
of  1912  does  not  make  reference  to  the  other  acts,  and 
contains  no  repealing  clause.  The  repealing  clause  in  the 
original  draft  of  the  act  was  stricken  out.  It  contains  no 
words  which,  by  their  terms,  take  away  the  continuing 
rigiht  of  allotment  provided  for  in  the  other  acts. 

Repeals  by  implication  bre  not  favored. 

The  Secretaiy  of  the  Interior  has  never  taken  any  steps 
to  seU,  nor  made  any  declaration  that  he  intends  to  sell 
the  lands  of  the  Omaha  Reservation,  under  the  Act  of  1912. 
The  language  of  the  act  is  neither  directory  nor  manda- 
tory; it  only  authorises  the  Secretary  to  sell — a  discre- 
tionary power. 

The  title  in  fee  to  the  reservation,  under  §  8  of  the  Act  of 
1882,  became  vested  in  the  Indian  tribe,  and  a  patent  in 
fee  should  have  been  executed  by  the  United  States 
July  10, 1909.  The  United  States  has  no  interest  or  title 
in  the  lands  of  the  reservation  which  the  Secretary  could 
seli  or  convey  under  the  Act  of  1912.  The  Act  of  1912  is 
therefore  of  no  foroe  or  effect.  Chasey.  United  States,  28^ 
Fed.  Rep.  887,  890. 
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The  fact  that  the  United  States  neglected  to  perfonn  a 
ministerial  duty,  to-wit,  to  issue  the  patent  in  fee  to  the 
tribe,  did  not  reinvest  the  title  in  the  United  States  nor 
give  the  United  States  a  right  to  sell  the  lands. 

The  proviso  in  §  8  of  the  Act  of  1882,  by  which  the 
United  States  bound  itself,  at  the  expiration  of  the  trust 
period,  to  convey  the  reservation  by  patent  to  said  Omaha 
Tribe  of  Indians  in  fee  discharged  of  said  trust  and  free  ci 
all  charges  or  incumbrances  whatsoever,  was  a  contractual 
obligation  based  upon  ample  consideration. 

Mr.  Aaaiatant  Attorney  Oeneral  OamM^  with  whom 
Mr.  H.  L.  Underwood^  Special  Assistant  to  the  Attorn^ 
General,  was  on  the  brief,  for  the  United  States. 

Mr.  Oscar  C.  Anderson^  with  whom  Mr.  Charles^J. 
KappUr  was  on  the  brief,  for  the  Omaha  Tribe  of  Indians, 
by  special  leave  of  court. 

Mb.  Jusmcs  McEbnna  delivered  the  opinion  ci  the 
court. 

Suit  to  adjudge  Hiram  Chase,  Jr.,  a  member  of  the 
Omaha  Tribe  of  Indians  and  to  have  a  right  to  sdect 
eighty  acres  for  an  allotment  out  of  the  lands  of  the 
Omaha  Reservation,  the  selection  having  been  denied  by 
the  Secretary  of  the  Interior. 

The  right  of  selection  depends  upon  the  eflfeet  ojf  c^iain 
treaties  between  the  Omaha  Tribe  and  the  United  States 
and  certain  acts  of  Congress. 

The  treaties  were  made  m  1854  and  m  1865,  10  Stat. 
1043, 14  Stat.  667,  and  by  them  the  Indians  ceded  certain 
lands  to  the  United  States  and  certain  other  lands  were 
retained  constituting  the  Reservation  with  which  this 
suit  is  concerned  and  of  which  the  lands  sou^^t  to  be 
allotted  are  a  part. 
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It  was  expnmed  in  the  treaty  of  1865  to  be  the  desire  of 
the  IndiaDB  to  abolish  the -tenure  in  common  by  which 
they  held  their  lands  and  to  acquire  tracts  in  severalty 
of  160  acres  to  heads  of  families  and  40  acres  to  each  male 
person  of  18  years  and  upwards;  and  it  was  provided  that 
the  whole  of  the  lands  so  assigned  or  unassigned  should 
constitute  and  be  known  as  the  Omaha  Reservation. 

The  assignments  were  to  be  approved  by  the  Secretary 
of  the  Interior,  be  evidenced  by  certificates,  and  be  final 
acd  conclusive. 

In  execution  of  the  purposes  of  the  treaty,  Congress 
pcjased  an  act  m  1882  (22  Stat.  341)  by  which  the  Secretary 
was  authorized  to  allot  the  portion  of  the  reservation  lying 
eiiSt  of  the  Sioux  City  and  Nebraska  Railroad  in  severalty, 
tc»  each  head  of  a  family  a  quarter  section  (160  acres) ;  to 
eich  single  person  over  18,  one-eightii  of  a  section;  to  each 
orphan  child  under  18,  one-eighth  of  a  section;  and  to  each 
other  person  under  that  age,  one-sixteenth  of  a  section. 
The  issue  of  patents  was  provided  for,  the  lands  to  be  held 
ia  trust  for  25  years  for  the  sole  use  and  benefit  of  the 
ieq>ective  allottees.  And  it  was  provided  (§  8)  that  the 
residue  of  ibe  landtv  should  be  patented  to  tiie  tribe  but 
held  in  trust  for  25  years,  and  then  to  be  conveyed  in  fee 
discharged  ci  the  trust.  From  these  lands,  however,  it 
was  provided  that  allotments  should  be  made  and  patented 
to  each  Omaha  child  who  might  be  bom  prior  to  the  expira- 
tion of  the  25-year  trust  period. 

Under  tiie  act  and  prior  to  July  11,  1884,  allotments 
were  made  to  064  members  of  the  tribe  and  patents  issued 
therefor.    No  patent  was  issued  to  tiie  tribe  as  provided. 

By  the  Indian  Appropriation  Act  passed  March  3, 
1893,  c.  209,  27  Stat.  680,  and  expressing  itself  to  be  an 
amendment  to  the  Act  of  1882,  the  Secretary  of  the 
Interior  was  authorised  with  consent  of  the  Indian  tribe 
to  allot  in  severalty  '^  .  .  to  each  Indian  woman  and 
dnld  of  said  tribe  bom  since  allotments  of  land  were 
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made  in  severalty  to  the  members  thereof  under  the 
provisions  of  said  act  [1882],  and  now  living,  one-ei|^th  of 
a  section  of  the  residue  lands  held  by  that  tribe  in  com* 
mon,  instead  of  one-sixteenth  of  a  section,  as  therein 
provided,  and  to  allot  in  severalty  to  each  allottee  under 
said  act,  noi^  living,  who  received  only  onendxteenth  of  a 
section  thei'euider,  an  additional  one-sixteenth  of  a 
section  of  such  residue  lands.    .    •    •" 

HiramX!ha8e,  Jr.,  was  not  bom  until  after  the  Act  of 
1893  was]passed,  and  the- question  is,  whether  he  is  en- 
titled to  an  allotment  under  it?  The  Govenmient  contends 
to  the  negative,  basing  the  contention  upon  an  Act  passed 
May  11, 1912,  c.  121,  37  Stat.  Ill,  which,  it  is  the  further 
contention,  repealed  the  Act  of  1893,  and  cut  ofif  the  ri|^t 
of  allotment. 

The  District  Court  yielded  to  the  contention  and  dis- 
missed the  bill,  and  its  decree  was  aflSrmed  by  the  Cir- 
cuit Court  of  Appeals.   261  Fed.  Bep.  883. 

Against  this  action  of  the  courts  appellant  asserts 
error,  and  insists  that  it  and  the  contention  of  the  Govern-^ 
ment  are  based  on  an  underestimate  of  his  ri^^ts  and 
upon  a  wrong  construction  of  the  Act  of  1893. 

first  as  to  his  rights.  The  contention  is  that  appdUant 
had  a  vested  right  to  an  allotment  ''under  the  treaties  and 
acts  of  Congress  as  they  existed  at  the  time  when''  tba 
allotment  was  ''selected  and  claimed''  and  this  whether 
the  Act  of  1912  repealed  the  Act  of  1893  or  was  subordinate 
to  or  complementary  of  its  provisions.  In  support  of  the 
contention  appellant  recites  the  various  provisions  of  the 
treaty  of  1865  and  the  Acts  of  1882  and  1893  and  insists 
that  thi^  are  clear  and  direct  investtnents  of  irrevocable 
rights  in  pursuance  of  "a  contractual  ohiyigation  based 
upon  anq)le  considoratian."  In  i^iecifieation  the  treaty  of 
1864  is  adduced  as  having  "ceded  to  the  United  States  a 
portkm  of  the  Reservation  described  in  Article  I"  and 
'by  Article  VI,  individual  Indians  were  to  receive  allot- 
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ments  of  lands.''  This  purpoee,  is  the  further  contentioii, 
was  ezeeuted  by  the  treaty  of  1865  by  which  the  Indians 
''did  'cede,  eeU,  and  eawmy  to  the  United  SUOee'"'  a  part 
of  their  Bes^vationy  and  among  other  provisions  there 
was  one,  e3q>re68ed  in  Article  IV  of  the  treaty,  for  allot- 
menta  to  be  ''for  the  exclusive  use  and  benefit  of  them- 
selves [the  Indians],  their  heirs,  and  descendants." 

Of  llie  obligations  thus  incurred,  it  is  the  insistence, 
§  8  of  the  Act  of  1882  was  the  fulfillment,  and  at  the  ex- 
piration of  the  trust  period  the  Reservation  (residue) 
was  to  be  conveyed  to  the  tribe  ''in  fee  discharged  of 
said  trust  and  free  of  all  charge  or  incumbrance  whatso- 
ever" and  that,  therefore,  the  Act  of  1912  which  directed 
the  sale  of  the  unallotted  lands  of  the  ReB«!vation  wai^ 
in  contravention  <^  the  treaties  and  the  rights  to  allot- 
ments thereunder  and  under  the  Acts  of  Congress  of  1882 
and  1803,  supra. 

The  contention  is  one  that  has  often  been  made  in  this 
court  and  rejected  as  often  as  made.  QrOte  v.  Fisher,  224 
U. S.  640; CAootev.  Trapp,22^lf.  S. 665; Cherokee NatiM 
V.  Hitchcock,  187  U.  S.  294.  In  those  cases  the  relation  of 
the  individual  Indian  to  the  tribal  property  is  ei^lained 
and  also  the  power  of  Congress  over  that  property  and 
the  tribes.  In  the  recent  case  of  United  States  v.  Chase, 
245  U.  S.  89,  we  had  occasion  to  consider  the  Reservation 
here  involved  and  the  effect  of  Article  IV  of  the  treaty  of 
1865  relied  on  by  the  appellant,  and  decided  that  its 
purpose  was  to  do  no  "more  than  to  individualize  the 
existing  tribal  right  of  occupancy"  and  that  it  left  "the 
fee  in  the  United  States"  and  left  "the  United  States  and 
the  tribe  free  to  take  such  measures  for  the  ultimate  and 
permanent  disposal  of  the  lands,  including  the  fee,  as 
might  become  essential  or  appropriate  in  view  of  changing 
conditions,  the  welfare  of  the  Indians  and  the  public 
interests." 

The  case  dealt  with  assignments  under  Article  IV,  but 
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itB  principle  necessarily  applies  to  a  mere  right  uhder  the 
Act  of  1882.  Lone  Wdf  y.  Hitchcock,  1S7V.  8.  557;  Sige- 
more  v.  Brady,  235  U.  S.  441;  Cherokee  Intermarriage 
Cases,  203  U.  S.  76;  WdOace  v.  Adams,  204  U.  S.  415; 
Stephens  v.  Cherokee  Nation,  174  U.  S.  446. 

The  next  contention  of  appellant  is  that  he  acquired  a 
vested  right  under  the  Acts  of  1882  and  1893  assuming  the 
latter  act  did  not  repeal  the  other,  and  we  are  brought  to 
the  Act  of  1912.  By  that  act  the  Secretary  is '' authorised 
Ix)  cause  to  be  surveyed,  if  necessary,  and  appraised,  in 
Ruch  manner  as  he  may  direct,  in  tracts  of  forty  acres 
each,  or  as  nearly  as  to  the  Secretary  may  seem  prac- 
ticable, and,  after  such  survey  and  appraisement,  to  sell 
juid  convey,  in  quantities  not  to  exceed  one  himdred  and 
sixty  acres  to  any  one  purchaser,  all  the  unallotted  lands 
on  the  Omaha  Indian  Reservation,  in  the  State  of  Ne- 
braska, except  such  tracts  as  are  hereinafter  specifically 
i^eserved:  Provided,  That  the  said  land  shall  be  sold  to  the 
highest  bidder  under  such  regulations  as  the  Secretary  of 
the  Interior  may  prescribe,  but  no  part  of  said  land  shall 
be  sold  at  less  than  the  appraised  value  thereof.  •  •  J^ 
There  is  provision  for  the  reservation  from  sale  of  certain 
tracts  with  which  this  case  is  not  otherwise  concerned 
except  as  it  shows  complete  delegation  of  administration 
to  the  Secretary.  Appellant's  contention  is  that  the 
act  is  neither  directory  nor  mandatory;  it  is  permissive 
only  and  has  been,  it  is  said,  so  construed  by  the  Secretary. 
There  are  cases,  however,  that  decide  that  an  oflBoer 
"authorissed"  is  an  officer  commanded  in  a  matter  of 
public  concern.^  Besides,  there  are  words  of  direction  in 
the  act  and  th^  are  necessary  to  its  purposes.   But,  if  it 

^AfiMArunMCoiMiyCammiMsi4mer$v.Duch&U,20Md^ 
V.  Canton  Co.,  40  Md.  312,  319;  Magaha  v.  Hagerdown,  95  Md.  02; 
Rankin  v.  Buckman,  9  Or.  253,  262;  Supemaon  v.  United  Stales,  4 
Wall.  435;  Maryland  v.  Miller,  194  Fed.  R^.  775;  United  States  r. 
Cornell  Steamboat  Co.,  137  Fed.  Rep.  455. 
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may  be  assumed  there  is  a  discretion  in  the  Secretary,  he 
has  exercised  it  against  the  appellant  by  denying  his  right 
to  an  allotment,  presumably  in  reservation  of  the  land  for 
sale  as  provided  in  the  act.  And  a  sale  is  provided  for — 
a  sale  of  the  unallotted  lands  mentioned  in  §  8  of  the 
Act  of  1882,  and  all  of  them.  We  agree,  therefore,  with 
the  Circuit  Court  of  Appeals  that  the  Act  of  1912  ''covers 
so  completely  the  subject  of  the  disposition"  of  those 
lands  ''that  it  must  be  held  to  have  repealed  that  portion 
of  the  Act  of  1882  which  authorized  allotments  to  Omaha 
children  duriog  the  trust  period."  And,  again  quoting  the 
Court  of  Appeals,  ''the  Secretary  of  the  Interior,  of  course, 
could  not  allot  the  tmallotted  lands  under  the  Act  of  1882, 
and  also  sell  them  under  the  Act  of  1912;  nor  could  he 
allot  the  unallotted  lands  and  at  the  same  time  make  the 
reservations  which  he  is  commanded  to  make  by  section  2 
of  the  latter  act.  It  is  so  plain  that  both  acts  cannot  be 
carried  out  that  it  is  unnecessary  to  discuss  that  ques- 
tion." It  supersedes,  therefore,  that  act  though  it  con- 
tains no  repealing  words.  United  States  v.  Tynen^  11 
Wall.  88;  King  v.  Camelly  106  U.  S.  395;  The  Poquete 
Habana,  175  U.  S.  677,  685. 

This  appeal  is  a  review  of  the  second  trial  of  the  case. 
In  the  first  trial  the  District  Court  on  motion  of  the 
United  States  dismissed  the  bill.  Upon  appeal  the  Cir- 
cuit Court  of  Appeals  reversed  the  District  Court  and 
remanded  the  case  to  that  court  "with  instructions  to 
permit  the  defiendant  [United  States]  to  answer,  if  so 
advised."   238  Fed.  Rep.  887. 

Upon  the  return  of  the  case  the  United  States  set  up 
as  a  defense  the  Act  of  1912  presenting  the  questions  here 
involved. 

Appellant  contends  that  the  United  States  "having 
relied  at  the  first  trial  upon  the  single  proposition  that 
the  Act  of  1893  repealed  the  Act  of  1882,  and  thereby  cut 
off  the  right  of  these  Indian  claimants  to  allotments,  and 
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having  failed  in  that  defense,  cannot,  upon  the  second 
trial,  abandon  that  defense  and  insist  that  the  Act  of 
May  11, 1912,  repealed  the  Act  of  1882/' 

The  proposition  has  a  relevant  and  conclusive  a|q>lica- 
tion  when  a  judgment  of  a  former  action  is  pleaded  but 
limited  appfication  when  urged  in  the  same  suit,  it  ez« 
presses  a  practice  only  and  useful  as  such,  but  not  a 
limitation  of  power.  Messenger  v.  Anderwn^  226  U.  S. 
436. 

The  District  Court  and  the  Circuit  Coiui^  of  Appeals, 
having  the  power  and  exercising  it,  entertained  the  defense 
of  the  Act  of  1912,  estimated  it  and  decided  it  conclusive 
against  appellant's  right  to  an  allotment.  As  we  have  seen 
there  was  no  error  in  that  ruling,  and  the  decree  oi  the 
Circuit  Court  of  Appeals  is 

Affimtiiti* 


t%^ 
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APPEAL  FBOM  THB  CIRCUIT  COURT  OF  APPBAIA  FOR  THB 

BIQHIH  CIRCUIT. 

No.  243.    Argaed  Mavdi  21,  22,  1021.— Deefded  April  11, 1021. 

Decided  on  the  aathority  of  CKose,  /r .  ▼•  CMM  Aolei,  imfi,  1. 
261  Fed.  Bep.  841,  afBmed. 

Thx  case  is  stated  in  the  opinion. 

Mr.  John  Lee  WtbsUr^  with  whom  Mr.  Hiram  ChMS  was 
on  the  briefs^  for  appellant. 

Mr.  Assistant  Attorney  Oenerdl  Oamettf  with  whom 
Mr.  H.  L.  Underwood^  Special  Assistant  to  the  Attorney 
Generali  was  on  the  brief ,  for  the  United  States. 
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Mr.  Osccar  C.  Anderson,  with  whom  Mr.  Charles  J. 
Kappler  was  on  the  briefs  for  the  Omaha  Tribe  of  Indians, 
by  fifpecial  leave  of  court. 

Mb.  JucmcB  McEenna  delivered  the  opinion  of  the 
court. 

This  case  was  argued  and  submitted  with  the  Chaae 
CasCf  No.  242,  ante,  1.  It  is  a  suit  by  Mary  Gilpin  by 
her  next  friend  to  have  adjudged  to  her  a  right  to  an 
allotment  of  lands  in  the  Omaha  Reservation,  she  being 
an  Omaha  Indian.  The  right  is  based  on  the  same  treaties 
and  acts  of  C!ongress  as  those  passed  upon  in  the  Chase 
Casej  and  the  efifect  of  the  Act  of  May  11, 1912,  repealing 
the  acts— that  of  1882  and  that  of  1893. 

The  decree  of  the  District  Court  was  adverse  to  her 
right,  and  this  decree  was  affirmed  by  the  Circuit  Court  of 
Appc^.    261  Fed.  Rep.  841. 

For  the  reasons  stated  in  the  opmion  in  the  Chase  Case^ 
the  decree  of  the  Circuit  Court  of  Appeals  is 

Affirmed. 


^m^ 
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APPIfiAL  FBOH  THE  COUBT  OF  CLAIMS. 
No.  268.    Aigaed  March  22,  28, 1921.— Decided  April  11,  1921. 


1.  In  the  perfomuaioe  of  a  ocmtract  with  the  United  States  for  the 
eicavation  of  a  chaimel  to  specified  depths,  under  attached  spedfioa- 
tions  describing  the  materials  to  be  removed  as  clay,  sand,  gravel, 
and  boulders  in  unknown  proportions,  deposits  consisting  largely  of 
limestone  were  encountered,  the  removal  of  which  entailed  an 
expense  per  cubic  yard  much  exceeding  the  price  fixed  by  the  con- 
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tract  for  the  materiab  thenin  specified.  The  engmeer  officer  in 
charge  ot  the  work  arbitrarily  classified  these  deposits  with  the 
materials  described  by  the  spedficatioDs;  ignored  the  protest  of  the 
contractors  and  their  request  that  a  new  price  be  fixed  therefor;  and 
required  them  to  proceed,  under  threats  that,  otherwise,  they  would 
be  declared  in  default  wad  the  work  taken  from  them  and  oom- 
pleted  and  the  cost  recouped  fran  the  retained  percentages  of  their 
pay  already  earned  and  througji  legal  proceedings  against  themselves 
and  their  sureties.  Hddf  that  ckuises  in  the  contract  making  deci- 
sions of.  the  officer  as  to  quantity  and  quality  of  work  final,  requiring 
the  contractors  to  observe  his  instructions  and  densring  any  daim  for 
modification  of  the  work  not  agreed  to,  or  eiprassly  required,  in 
writing,— were  inapplicable,  and  that  the  oontraetors  were  entitled 
to  recover  frcmi  the  United  States  the  cost  of  excavating  the  material 
not  covered  by  the  contract.  P.  16. 

2.  Contraotors  with  the  United  States  held  entitied  to  recover  the 
amount  of  a  loss  due  to  delays  ot  the  engineer  in  charge  in  locating 
the  places  where  th^  should  woijc  P.  17. 

54  Ct.  Chns.  119,  affirmed. 

Apfbal  from  a  judgment  against  the  United  States  {or 
loss  sufiEered  by  contractors  in  performing  work  not  cov- 
ered by  their  contract,  mider  the  arbitrary  exaction  of 
the  official  in  charge,  and  for  loss  due  to  his  delay  in  locat- 
ing the  places  where  work  was  to  be  done.  The  facts  are 
stated  in  the  opinion. 

Mr.  Assistant  Attorney  Oeneral  Davis,  virith  whom  Mr. 
Wilfred  Heam,  Special  Assistant  to  the  Attorn^  General, 
was  on  the  briefs,  for  the  United  States. 

The  provisions  of  the  contract  and  specifications  relied 
on  chiefly  by  the  United  States  were  as  f oUovins : 

''The  decision  of  the  engineer  officer  in  charge  as  to 
quality  and  quantity  shall  be  finai.'^ 

''The  order  of  the  work  vnll  be  determined  by  the  U.  S. 
agent  in  charge,  and  his  instructions  shall  be  observed  by 
the  contractor  and  his  employees.*' 

"In  case  of  differences  arising  between  the  U.  S.  agent 
in  charge  and  the  contractor  in  regard  to  the  work  or  to 
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the  gpecificatioDB,  appeal  may  be  made  to  the  engineer 
officer  in  charge/' 

''The  material  to  be  removed  consists  of  clay,  sand, 
gravdi  and  bouldersi  all  in  unknown  proportions." 

''No  churn  whatever  shall  at  any  time  be  made  upon 
the  United  States  by  the  party  or  pardes  of  the  second 
part  for  or  on  account  of  any  extra  work  or  material  per- 
formed or  fumishedi  or  alleged  to  have  been  performed 
or  furnished,  under  or  l^  virtue  of  this  contract,  and 
not  esqiressly  baigained  for  and  specifically  included 
thereini  unless  such  extra  work  or  materiab  shall  have 
been  eaquessly  required  in  writing  by  the  party  of  the 
first  part  or  his  sucoessori  the  prices  and  quantities 
thereof  having  been  first  agreed  upon  by  the  con- 
tracting parties  and  approved  by  the  CShief  of  En- 
gmeers. 

The  propositions  advanced  in  argument  were: 

The  work  was  not  work  provided  for  or  required  by 
the  terms  of  the  oontract,  but  extra  and  outside  of  the 
contract. 

No  obligation  to  pay  for  extra  work  was  created,  be- 
cause the  provisbns  of  the  contract  relating  to  the  pro- 
curement of,  and  the  payment  for,  extra  work  were  not 
complied  with,  and  there  was  not  a  waiver  of  such  pro- 
visions. 

There  was  no  breach  oi  warranty  by  the  United  States 
rehiting  to  a  matter  material  and  necessary  to  the  per- 
formance of  the  contract. 

The  petition  does  not  aJkgd,  neither  has  the  court 
found,  that  bad  faith  on  the  part  of  an  officer  of  the 
United  States,  in  the  exercise  of  the  powers  conferred 
ispon  such  officer,  produced  the  injuiy  of  which  claimants 
oomplain. 

The  recovery  for  lost  time  was  not  justifiable.  The 
officer  in  charge  was  entitied  to  a  reasonable  time  to 
locate  the  places  where  dredging  was  to  be  done,  and 
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the  court  below  has  not  found  that  the  dday  was  un- 
reasonaible  or  actuated  by  bad  faith  or  fraud. 

Mr.  John  E.  Morley,  with  whom  Mr.  Bvfu6  S.  Day 
and  Mr.  Boscoe  M.  Emng  were  on  the  brief,  for  appelleee. 

Mr.  Justice  McEjdnna  delivered  the  opinion  of  the 
court. 

April  14, 191Q,  the  Ck>\ut  of  Claims  rendered  a  judgment 
against  the  United  States  in  favor  of  L.  P.  &  J.  A.  Smith 
(appellees,  and  we  shall  so  refer  to  them)  for  the  sum  of 
$119,304.27.  To  review  that  judgment  this  appeal  is 
prosecuted. 

The  appellees  were  a  partnersmp  doing  business  at 
the  times  herein  stated  under  the  finn  name  of  L.  P.  and 
J.  A.  Smith. 

In  response  to  an  advertisement  and  after  the  submis- 
sion of  proposals  for  work  at  ihiei  moOth  of  the  Detroit 
River,  a  contract  in  writing  was  entered  into  December  31, 
1882,  by  O.  M.  Poe,  Colonel,  Corps  of  Engmeers,  U.  S. 
Army,  and  appellees,  by  which  the  latter  agreed  to  exca- 
vate a  ship  channel  20  and  21  feet  deep,  located  in  sec- 
tion 8  of  the  Detroit  River,  in  accordance  with  specifi- 
cations attached  to  the  contract  an<t.made  a  part  thereof. 
Th^  were  to  receive  in  full  comp^isation  for  their  work 
the  sum  of  18  cents  per  cuUc  yard  of  excavation,  scow 
measure. 

The  material  to  be  removed  wan^eRJ^ed  to  consist 
''of  clay,  sand,  gravel,  and  boulders,  all  in  unknown  pro- 
portions." 

In  the  season  of  1894  there  was  discovered  a  natural 
bed  of  limestone  rock  within  the  boundaries  of  the  exca- 
vation called  for  by  the  contract,  which  was  not  provided 
for  by  the  contract.  For  the  removal  of  this  limestone 
the  United  States  advertised  for  bids. 
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The  L.  P.  &  J.  A.  Smiih  Gcmipany,  a  corporation  of 
Ohio,  and  a  auooaasor  in  interest  to  L.  P.  and  J.  A.  Smith, 
hid  on  the  work.  The  bid  was  acoqited  and  a  contract 
was  ento^ed  into  November  9,  1804,  by  which  that  conv- 
pany  agreed  to  remove  the  rock  and  other  material  at 
the  price  of  S2J24  pw  eubic  yard  of  excavation,  bank 
measure.  The  contract  was  con^ileted  on  or  about  June  10, 
1885. 

The  contract  of  December  31, 1802,  was  extended  from 
time  to  time  by  Col.  Lydecker,  the  engineer  in  charge  of 
the  work,  he  having  succeeded  Colonel  Poe,  to  July  1, 
1807.  In  that  year  he  ordered  i^ypellees  to  work  at  par- 
ticular spots  toward  the  northerly  end  of  section  8,  at 
certain  designated  shoals  which  had  been  excavated  under 
the  contract  of  November  9,  1804,  with  the  L.  P.  &  J.  A. 
Smith  Company. 

And  certain  other  officers,  one  an  assistant  engineer, 
another  a  sub-inspector,  in  charge  of  the  work,  insisted 
upon  locating  for  appellees  the  points  where  dredging 
was  to  be  done^ 

The  material  or  a  large  part  of  the  material  to  be  re- 
moved from  those  points  was  limestone  rock  or  limestone 
bed  rock.  Appdlees  protested  and  asl»d  for  the  fixmg 
erf  an  extra  price  for  doing  the  worL  This  was  refused 
and  they  were  told  that  if  th^  did  not  remove  the  same 
th^  would  be  declared  defaulting  contractors;  that  the 
work  woiQd  be  taken  from  them,  done  and  charged  to 
them,  and  be  paid  for  from  the  retamed  percentages  for 
work  already  performed,  and,  if  the  perc^tages  were 
not  sufficient  for  that  purpose,  they,  appeUees,  and  their 
bondsmen,  wouM  be  proceeded  against.  No  other  officer 
or  officers  so  told  appellees  or  insisted  that  all  the  material 
to  be  removed  was  clay,  sand,  gravel,  and  boulders.^ 

A  bu:ge  part  of  the  material,  arbitrarily  stated  to  be 
iclay,  gravel,  sand  and  boulders,  was  in  fact  limestone 

^  Additional  finding  upon  the  mandate  ot  tius  court. 
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rock  and  limestone  bed  rock,  and  was  not  the  material 
specified  in  tiie  contract. 

The  quantity  of  material  excavated  as  thus  required, 
and  that  required  by  the  contract,  the  findings  estimate 
in  detail  and  the  cost  of  its  excavation,  in  the  sum  of 
$116,760.61,  fromwhich  was  deducted  the  sum  of  $5,174.64 
that  had  been  paid  appellees,  leaving  due  to  them  $111,- 
585.97.  It  is  found  besides  that  ddays  caused  by  the 
engineer  in  charge  resulted  in  a  loss  to  the  appellees  of 
$7,718.30.    For  these  two  sums  judgment  was  rendered. 

The  Court  of  Claims  in  a  brief  memorandum  summar- 
ized the  elements  of  liability  against  the  United  States, 
concluding  as  follows:  '^We  think  the  right  of  plaintiffs 
[the  appellees]  to  recover  the  price  for  the  work  dcme  bj 
them  is  indisputable.'' 

The  United  States  adduces  against  the  conclusion  cer- 
tain provisions  of  the  specifications,  the  latter  being,  as 
we  have  seen,  part  of  the  contract. 

They  are  too  long  to  quote  or  even  summariK.  They 
are  to  the  effect  that  the  decision  of  the  engineer  officer 
in  charge  as  to  quality  and  quantily  of  work  was  final 
and  that  his  instructions  were  required  to  be  observed 
by  the  contractor.  And  fiuiJier  that  modifications  of  the 
work  in  character  and  quality,  whether  of  labor  or  mat^ 
rial,  were  to  be  agreed  to  in  writing  and  imless  so  agreed 
to  or  escpressly  required  in  writing  no  claim  should  be  made 
therefor. 

The  contention  overlooks  the  view  of  the  contract 
entertained  by  Colonel  Lydecker  and  the  uselessness  of 
soliciting  or  expecting  any  change  by  him.  His  conduct, 
to  use  counsel's  description,  ''though  perhaps  without 
malice  or  bad  faith  in  the  tortious  sense,"  was  repellent 
of  appeal  or  of  any  alternative  but  submission  with  its 
consequences.  And  we  think,  against  the  eaqilicit  decla- 
ration of  the  contract  of  the  material  to  be  excavated  and 
its  price.   The  contract  provided,  in  response  to  advertise- 


v.^* 
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meats  aod  in  fulfillment  of  bids,  for  the  excavation  of  a 
ship  channel  20  and  21  feet  deep  and  that  ''the  material 
to  be  removed  consists  of  clay,  sand,  gravel,  and  boulders, 
all  in  imknown  proportions/'  To  these  explicit  provisions 
and  their  contractual  force  we  may  add  the  judgment 
and  conduct  of  Colonel  Poe,  the  firot  engineer  officer  in 
charge  of  the  work.  He  realized  immediately  when  a 
bed  of  limestone  rock  wias  encountered  it  was  not  the 
material  stated  in  the  contract,  and  without  hesitation 
entered  into  another  contract  concerning  it,  and  at  a 
price  of  significant  contrast — 18  cents  per  cubic  yard, 
scow  measure,  being  the  price  of  the  first  contract,  $2.24 
per  cubic  yard  of  excavation,  bank  measure,  being  the 
price  of  the  second  contract. 

We  think  the  case  is  within  the  principle  of  HoUerbach 
V.  United  States,  233  U.  S.  166;  Christie  v.  United  States, 
237  U.  S.  234;  United  States  v,  Spearin,  248  U.  S.  132, 
and  United  States  v.  Atlantic  Dredging  Co.,  253  U.  S.  1. 

We  concur,  therefore,  with  the  decliuution  of  the  Court 
of  Claims  that  ''the  right  ''  of  the  appellees  "to  recover 
the  price  for  the  work  done  by  them  is  indisputable,'' 
including  the  loss  to  them  while  waiting  for  the  engineer 
"to  locate  their  work." 

Judgment  affirmed. 


I  Mr.  Justice  Day  and  Mb.  Justice  McReynolds  took 

no  part  in  the  decision. 
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SILVER  B3NG  COALrriGN  MINES  COMPANY  v. 
CONKLING  MINING  COMPANY. 

CBRTIORARI  TO  THE  0IBCT7IT  COUBT  OF  APPEALS  FOB  THE 

EIGHTH  CntCXTIT. 

No.  15&    Petition  for  leheariDg.— Decided  April  11,  1921. 

1.  Petition  for  rehearing  treated  as  a  motion  for  the  determination  of 
questions  ai^ed  but  left  open  by  the  former  decision,  255  U.  S.  151. 
P.  26. 

2.  Within  the  intent  of  the  mining  law,  Rev.  Stats.,  §  2322,  with  respect 
to  th6  right  to  pursue  a  vein  extralaterally  on  its  dip,  those  are  the 
"end  lines"  of  a  lode  location  that  cut  across  the  strike  of  the  vein, 
if  it  crosses  the  location.   P.  25. 

3.  A  presumption  that  there  was  a  discoveiy  vein  crossing  the  end 
'    lines  of  a  location  as  laid  out  should  not  be  indulged,  for  the  purpose 

of  denying  extralateral  rights  to  a  vein  cro(»ing  the  side  lines,  where 
-^  there  is  substantial  evidence  that  this  was  the  only  vein  fixing 
within  the  location  and  no  substantial  evidence  to  the  contrary. 
P.  26. 

4.  Where  the  vein  of  a  patented  claim  crossed  th6  location  transversely, 
Jidd  that  the  right  to  pursue  it  on  dip  beneath  an  adjaceut  junior 
patented  claim  was  not  affected  by  the  fact  that  either  the  discovery 
shafts  of  the  senior  claim  or  the  vein  would  be  left  outside  of  it  if 
its  side  lines  (located  as  end  lines)  were  limited  as  they  should 
be,  because  a  discovery  shaft  was  not  essential  to  the  validity  of  the 
location  at  the  time  when  it  was  made,  and  because  discovery  of  the 
vein  must  be  presumed  in  favor  of  the  senior  patent.   P.  27. 

5.  Evidence  held  to  prove  that  one  of  a  series  of  similar  deposits,  found 
at  many  different  horizons,  connected  with  a  fissure  vein  and  similar 
in  composition  to  the  ore  in  the  fissure,  was  a  part  of  that  vein  rather 
than  a  distinct  bedded  deposit.   P.  27. 

Decree  (230  Fed.  Rep.  553)  reversed. 

Petition  by  the  respondent  for.  a  rehearing  as  to 
questions  presented  but  left  undecided  in  s.  c,  255  U.  S. 
151.  The  questions  are  disposed  of  on  the  argument  as 
originally  made. 
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Mr.  WiOiam  D.  McHugh,  Mr.  WiUiam  W.  Bay,  Mr. 
William  H.  King  and  Mr,  Francis  B.  Critchlow,  in  support 
of  the  petition.  The  following  matter  is  taken  from  one 
of  their  briefs  used  at  the  argument  preceding  the  former 
decision: 

Under  no  circumstances  has  the  owner  of  a  vein  which 
has  its  strike  across  the  location  the  right  to  follow  the 
vein  extralaterally  through  the  plane  of  the  located  end 
line.  The  question  has  never  been  decided  by  this  coiu-t, — 
reviewixig  Flagstaff  Silver  Mining  Co.  v.  Tarbet,  08  U.  S. 
463;  and  Argetiims  Minirig  Co.  v.  Terrible  Mining  Co., 
122  U.  S.  478.  In  King  v.  Amy  &  SilversmUh  Mining 
Co.,  152  U.  S.  222^  first  appears  the  dictum  that  the  end 
lines  are  to  be  toeated  as  side  lines,  repeated  in  Last  Chance 
MinbiffCo.  V.  Tyler  Mining  Co.,  167  U.  S.  683;  Dd  Monie 
Mining  CO'  v.  Last  Chance  Mining  Co.,  171  U.  S.  55;  and 
Walrath  v.  Chmjrion  Mining  Co.,  171  U.  S..293. 

Even  if  we  may  allow  the  necessity  or  propriety  of 
renaming  the  located  end  lines  in  order  to  distinguish 
them  from  the  located  side  lines  imder  their  new  relation, 
this  would  not  involve  the  necessity  or  the  propriety  of 
defining  the  office  and  function  of  such  located  end  lines 
under  such  abnormal  conditions.  The  four  cases  above 
referred  to  are  the  only  ones  in  which  this  court  has  ex- 
pressed any  opinion  as  to  the  rights  of  a  locator  to  extra- 
lateral  pursuit  of  his  vein  beyond  the  located  end  lines, 
where  by  legisl  construction  the  located  side  lines  have 
become  the  end  lines  of  his  location. 

The  question  here  involved  is  one  as  to  which  courts  and 
text  writers  are  at  variance.  No  case  has  arisen  in  any  of 
the  Circuit  Courts  of  Appeals  in  which  it  has  been  decided 
so  far  as  we  are  aware.  The  principle  was  conceded  by 
counsel  for  both  parties  and  adopted  by  the  Circuit 
Court  of  Appeals  of  the  Ninth  Circuit  in  Bunker  HiU  & 
SuUivan  Mining  Co.  v.  Empire  State-Idaho  Mining  Co., 
109  Fed.  Rep.  538,  both  parties  claiming  the  ore  bodies 
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in^dispute  through  the  right  of  extralateral  pursuit  through 
located  end  lines. 

In  the  case  at  bar  the  court  below  (230  Fed.  Rep.  561) 
did  not  find  it  necessary  to  decide  the  point,  for  the  reason 
that  it  determined,  as  a  matter  of  fact,  that  the  dis- 
covery, vein  coursed  along  and  not  across  the  locations, 
and  therefore  that  the  end  lines  in  question  were  in  law 
and  in  fact  the  «nd  lines  of  the  several  claims. 

Three  Circuit  or  District  Ck>urts  of  the  United  States 
have  felt  themselves  constrained  to  follow  the  dicta  of 
this  court  in  the  cases  above  referred  to.  One  only  of 
these  cases  wad  reported.  It  is  the  opinion  of  District 
Judge  Townsend  of  the  District  of  Connecticut,  in  a  rul- 
ing on  demurrer  to  a  complaint  upon  a  contract  relating 
to  mining  claims  in  Arizona.  The  same  holding  was 
itiade  by  District  Judge  Marshall  in  Kedey  v.  Ophir  HUl 
Mining  Co.,  (unreported),  and  followed  by  him  in  the  case 
at  bar.  See  also,  Catron  v.  Old,  23  Colorado,  433 ;  Stewart 
Mining  Co.  v.  Ontario  Mining  Co.,  23  Idaho,  724. 

Comm^itators  on  mining  law  disagree  on  this  question. 
2  Landley  on  Mines,  §  589;  2  Snyder  on  Mines,  721 ;  Morri- 
son's Minirig  Rights,  15th  ed.^  218. 
'  This  gift  of  Congress  to  the  locator  and  -the  rule  which 
it  attempted  to  establish  for  his  benefit  have  reference  to 
an  extraordinary  right  superadded  to  the  common-law 
rights  inhering  in  the  grant  of  the  bounded  premises. 
This  right  was  upon  the  statutory  condition  that  in  laying 
the  lines  of  his  location  upon  the  surfaoe  he  lay  them  so 
that  the  side  lines,  to-wit,  the  longer  lines,  embrace  the  ^ 
outcrop  of  the  vein  upon  its  strike  and  the  end  lines  cross 
the  same  so  that  planes  drawn  through  the  latter  shall 
bound  his  rights.  In  every  case  the  burden  lies  upon  a 
paHy  claiming  extralateral  rights  to  show  that  he  comes 
strictly  within  the  conditions  of  the  grant.  230  Fed.  Rep. 
561.  See  Iron  Silver  Mining  Co.  v.  Elgin  Mining  Co.,  118 
U.  S.  196. 
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The  locator  who  has  framed  his  notice  of  location, 
placed  and  maintained  his  stakes,  and  especially  the 
locator  who  has  caused  his  land  to  be  surveyed  and  mon- 
umented  by  officials  of  the-Iiand  Department,  should  not 
thereafter  be  permitted  to  claim  to  the  injury  of  a  junior 
locator  that  a  mistake  was  made.  It  is  a  clear  case  of 
estoppel. 

Whatever  may  be  the  holding  of  this  court  as  to  the 
right  generally  to  follow  a  vein  upon  its  dip  through  the 
located  end  lines,  in  the  case  at  bar  no  such  right  exists, 
for  the  reason  that  the  apex  of  the  Crescent  Fault  Fissure 
is  more  than  300  feet  distant  from  the  discovery  point. 
No  reason  can  be  conjectiued  why  it  is  ^ot  as  essential  to 
draw  the  side  lines  of  the  location  at  a  distance  not  ex- 
ceeding 300  feet  on  each  side  of  the  center  of  the  lode  as 
it  is  to  draw  the  end  hnes  parallel.  A  violation  of  the 
latter  requirement  destroys,  or  at  least  limits,  the  right  of 
extralateral  pursuit,  and  there  is  no  reason  why  a  violation 
of  the  former  should  not  have  the  same  effect  as  to  all 
the  surface  in  excess  of  what  would  be  within  a  proper 
location. 

It  is  well  established  that  a  United  States  patent  issued 
without  authority  of  law  as  well  as  one  issued  in  spite  of  a 
law  prohibiting  its  issuance,  is  invalid.  Costigan,  Mining 
Law,  393;  2  lindley  on  Mines,  §  362;  Lakin  v.  DoUy,  53 
Fed.  Rep.  333;  Lakin  v.  Roberta,  54  Fed.  Rep.  461;  Rich- 
mond Mining  Co.  v.  Rose,  114  U.  S.  576;  Doolan  v.  Carvj 
125  U.  S.  618;  Peabody  Odd  Mining  Co.  v.  Gold  HiU  Min- 
ing Co.y  111  Fed.  Rep.  817;  Jones  v.  Wild  Goose  Mining 
Co.,  177  Fed.  Rep.  95. 

Mr.  Thomas  Marioneaux,  Mr.  W.  H.  DicksoA,  Mr.  A.  C. 
EUis,  Jr.,  and  Mr.  R.  0.  Lucas  against  the  petition.  The 
following  is  extracted  from  their  briefs  used  at  the  argu- 
ment preceding  the  former  decision:      V 

Soon  after  the  passage  of  the  Act  of  1872,  it  was  deter- 
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mined  by  this  court  in  Flagstaff  SQver  Minmg  Co.  v. 
Tarbelj  96  IT.  S.  463,  that,  when  the  vein  on  its  course  and 
at  its  top  crossed  the  located  side  lines  of  the  daim,  these 
side  lines  must  be  taken  to  be  the  legal  end  lines  bqrond 
which  the  locator  is  not  pennitted  to  pursue  his  vein 
either  at  or  beneath  the  surface.  In  that  case,  as  wdl  as 
in  King  v.  Amy  &  SUvermnih  Mining  Co.,  152  U.  S.  222, 
228;  Iron  Siher  Mining  Co.  y.  Elgin  Mining  Co.,  118 
U.  S.  196;  Dd  Monte  Mining  Co.  v.  Lati  Chance  Mining 
Co.,  171 U.  S.  55, 89;  and  Loot  Chance  Mining  Co.  v.  Tyler 
Mining  Co.,  157  U.  S.  683,  it  is  said  that,  where  a  vein  so 
crosses  the  side  lines  of  ihe  claim,  these  lines  are  the  end 
lines  and  the  (located)  end  lines  the  side  lines  of  the  daim. 
In  none  of  these  cases,  however,  was  the  question  of  the 
right  of  the  locator  to  follow  his  vein  extralateralfy  be- 
tween planes  drawn  vertically  throu^  the  located  side 
lines  extended  in  th^  own  direction  involved,  but 
in  each  the  courts  manifestly  entertained  the  opinion 
that  such  right  efisted.  The  question  of  this  right  was 
clearly  presented  and  upheld,  however,  in  the  case  of 
Empire  MiUing  Co.  v.  Tombebme  MUl  Co.,  100  Fed.  Bep* 
910,  913-914.  See  also  Last  Chance  Mining  Co.  v.  Bunker 
HiU  &  SuUivan  Mining  Co.,  131  Fed.  Rep.  579,  586-8; 
Empire  State-Idaho  Mining  Co.  v.  Bunker  HiU  dt  SuOirnm 
Mining  Co.,  131  Fed.  Rep.  591,  603-4;  Empire  MiUing 
Co.  v.  TombOane  MiU  Co.,  131  Fed.  Rep.  339, 344;  Gleeeon 
v.  Martin  White  Co.,  13  Nevada,  45&-460. 

Again,  it  has  been  decided  that,  in  case  the  vein  at  its 
top  and  on  its  course  crosses  one  end  fine  of  the  claim,  and 
is  cut  off  and  terminates  before  the  oppoeite  end  line  is 
reached,  the  locator  is  under  the  law  entitled  to  the  vdn 
throughout  its  depth  between  planes  drawn  one  through 
the  end  line  so  crossed,  and  another  parallel  thereto, 
through  the  point  where  the  vem  terminates.  Carson  City 
Gold  A  saver  Mining  Co.  v.  NorUi  Star  Mining  Co.,  73 
Fed.  R^.  597,  602-3. 
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It  is  well  settled,  too,  that,  where  a  vein  crosses  one  end 
line  of  the  claim  but  departs  therefrom  through  a  side  line 
thereof  I  the  locator  is  entitled  to  such  vein  through  its 
entire  depth  between  planes  drawn  vertically  down- 
ward, one  through  such  crossed  end  line  and  tiie  other 
parallel  thereto  through  the  point  where  the  vein  passes 
out  of  the  claim  through  such  side  line.  Del  Monte  Mivr 
ing  Co,  v.  Last  Chance  Mining  Co.y  171  U.  S.  56. 

The  statute  diould  be  liberally  construed  in  favor  of  the 
locator/ so  as  to  give  him  every  benefit  of  it  in  its  true 
spirit  and  intent.  Consolidated  Wyoming  Gold  Mining 
Co.  V.  Champion  Mining  Co.,  63  Fed.  Rep.  540;  Kedey  v. 
Ojhir  HiU  Mining  Co.,  V.  S.  District  Court,  Utah  (unre- 
ported); Tyler  Mining  Co.  y.  Last  Chance  Mining  Co., 
71  Fed.  Rep.  848,  ST^l. 

In  each  of  the  forgoing  instances  of  irr^ular  locations — 
irregular  in  that  they  were  not  laid  upon  the  vein  or  lode 
in  the  manner  which  the  courts  have  said  Congress  con- 
templated— ^the  extralateral  right  of  the  locator  was  up- 
held on  the  ground  that  from  a  correct  ir  i  srpretation  of 
the  act  it  was  apparent  that  the  intention  of  Congress  was 
to  secure  to  tlue  locator  the  same  length  of  the  vein  at 
depth  extralaterally  as  that  of  the  top  or  apex  thereof 
included  within  tJie  boundaries  of  his  location;  and 
that  it  is  the  duty  of  the  courts,  if  possible,  to  put  such 
a  construction  upon  the  act  as  will  give  effect  to  this 
intention. 

To  assert  that  the  locator  must  place  his  claim  along 
the  coiUBe  of  the  vein  at  his  peril  is  in  many  cases  to  com- 
pel him^X)  perform  the  impossible,  especially  with  claims 
as  narrow  as  those  here  involved.  Consolidated  Wyoming 
Odd  Mining  Co.  v.  Champion  Mining  Co.,  63  Fed.  Rep. 
540,  548.  To  contend  that  the  mining  statutes  are  vio- 
lated by  locating  across  the  apex  of  the  vdn  is  to  virtually 
ignore  all  of  the  side-end-lines  cases  and  nullify  the  re- 
peated holding  of  this  court  that  the  lines  crossed  by  the 
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apex  of  the  vein  become  the  true  end  lines  under  such 
circumstances. 

From  the  issuance  of  the  patent  a  conclusive  presiunp- 
tion  arises  that  prior  to  final  entry  a  valid  location  of  the 
claim,  based  upon  a  discovered  vein,  had  been  made. 
When  many  years  thereafter  it  is  made  to  appear  that 
there  is  but  one  vein  or  lode,  the  top  or  apex  of  which  is 
found  within  the  boundaries  of  the  claim,  and  this  vein, 
instead  of  beuig  lengthwise,  is  crosswise  of  the  claim,  the 
only  legitimate  conclusion,  it  would  seem,  would  be  that 
this  was  the  discovery  vein,  that  the  course  thereof  had 
been  mistaken  by  the  locator;  and  his  right  to  follow  the 
same  extralaterally  between  planes  drawn  through  the 
located  side  lines  should  be  upheld. 

Under  the  logic  of  the  decision  in  Jim  BtUler  Tanopah 
Mining  Co.  v.  West  End  Consolidated  Mining  Co.,  247 
U.  S.  450,  we  have  extralateral  rights  upon  the  Crescent 
fissure  vein  even  if  it  be  true,  which  we  do  not  concede, 
that  it  must  be  presmned  that  there  is  in  each  claim  a 
vein  or  lode  running  parallel  to  its  side  lines.  As  we  inter- 
pret that  case,  it  definitely  and  positively  disposes  of  the 
contention  that  the  locator  has  less  rights  upon  what  has 
been  called  incidental  veins  than  he  has  upon  the  so-called 
discovery  vein. 

Mr.  Justice  Holbies  delivered  the  opinion  of  the 
court. 

This  is  a  suit  brought  by  the  respondent  to  establish  its 
right  to  a  large  body  of  ore  found  within  the  lines  of  the 
respondent's  patent  as  it  construed  that  document.  The 
main  contest  concerned  the  southwesterly  135.5  feet  of 
the  patent  as  laid  out  by  courses  and  distances,  from  which 
was  taken  the  main  body  of  the  ore.  At  the  argument  the 
petitioner's  statement  was  that  ''practically  all  the  6re  in 
controversy  was  taken  from  within  this  135.5  foot  strip." 
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The  decision  with  regard  to  that  strip  was  in  favor  of  the 
petitioner  and  as  it  seemed  possible  that  the  respondent 
would  not  be  able  to  establish  that  any  appreciable 
amount  of  ore  was  taken  from  the  land  belonging  to  it, 
and  that  it  might  not  care  to  attempt  the  proof,  the  ques- 
tions raised  with  r^ard  to  such  ore  if  any  were  left  unde- 
cided according  to  the  usual  practice.  But  the  respondent 
points  out  that  the  petitioner  has  admitted  that  a  small 
amoimt  of  ore,  not  exceeding  $20,047.50  in  value,  did  come 
from  the  respondent's  land  and  presses  for  a  decision  con- 
cerning its  right  to  that.  The  motion  is  put  in  the  form 
of  a  petition  for  rehearing;  but  the  main  thing  asked  and 
the  only  thing  for  whiish  we  see  any  reason  is  that  we  de- 
cide the  questions  argued,  but  left  open  by  us.  That  we 
proceed  to  do.  Nothing  that  has  been  decided  will  be 
reopened,  but  leave  to  file  the  petition  is  granted  to  that 
single  end. 

It  is  not  disputed  by  the  respondent,  the  Conkling 
Mining  Company,  that  a  fissure  on  its  strike  crosses  the 
parallel  side  lines  of  the  petitioner's  claims  and  on  its  dip 
passes  beneath  the  Conkling  mining  claim  in  the  imme- 
diate vicinity  of  the  ore  body  in  dispute  aad  between 
vertical  planes  drawn  through  the  parallel  side  lines 
of  the  petitioner's  claims  aad  continued  in  their  own  direc- 
tion. What  is  disputed  is  that  this  ore  body  is  any  part 
of  the  vein  referred  to,  known  as  the  Crescent  Kssure, 
and  that,  if  it  is,  the  petitioner  has  any  right  to  treat  the 
end  lines  of  its  claims  as  side  lines  and  to  pursue  the  vein 
imder  ground  beyond  the  vertical  planes  drawn  through 
those  lines. 

We  take  up  the  last  question  first.  The  typical  case 
supposed  by  Rev.  Stats.,  §  2322  is  that  of  a  claim  laid  out 
lengthwise  along  the  strike  of  a  vein.  In  that  case  the  end 
lines  of  the  location  will  limit  the  extralateral  right.  But 
that  case  is  only  the  simplest  illustration  of  a  principle. 
The  general  purpose  is  to  give  a  right  to  all  of  the  vein 
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included  in  the  surface  lines,  if  there  is  only  one,  provided 
the  apex  is  within  the  location.  It  often  nmst  happen 
that  the  strike  of  the  vein  is  not  known  but  must  be  con- 
jectiu^  at  the  time  of  discovery,  and  that  the  location  is 
across  instead  of  along  the  vein.  This  has  been  obvious 
always  and  therefore  it  would  be  wrong  to  interpret  the 
words  ''end  lines''  narrowly,  as  meaning  the  shorter  ones 
in  every  instance.  Those  are  the  end  lines  that  cut  across 
the  strike  of  the  vein  if  it  crosses  the  location.  We  see 
no  sufficient  reason  for  thinking  that  because  the  dis- 
coverer has  not  claimed  as  long  a  portion  of  the  strike 
as  he  might  have,  he  should  be  deprived  of  even  his 
diminished  lateral  rights.  It  has  been  the  accepted 
opinion  of  this  Court  for  many  years  that  where  as  here 
the  strike  of  the  vein  crosses  the  location  at  right  angles 
its  dip  may  be  followed  extralaterally,  whatever  the  direc- 
tion in  which  the  length  of  the  location  may  run.  If  across 
the  strike  as  here,  the  side  lines,  as  it  conmionly  is  ex- 
pressed, become  the  end  lines.  Subsequent  locators  know 
as  well  as  the  original  ones  that  the  determining  fact  is 
the  direction  of  the  strike  not  the  first  discoverer's  guess. 
Flagstaff  Silver  Mining  Co.  v.  Tarhel,  98  U.  S.  463.  King 
V.  Amy  &  SUveramith  Mining  Co.,  152  U.  S.  222,  228. 
Dd  Monte  Mining  &  Milling  Co.  v.  Last  Chance  Mining  A 
Milling  Co.,  171  U.  S.  55,  90,  91.  Jim  BvOer  Tonopah 
Mining  Co.  v.  West  End  Conadidated  Mining  Co.,  247 
U.  S.  450,  453. 

But  it  is  said  that  when  the  end  lines  are  determined 
they  are  end  lines  for  all  purposes  even  if  there  are  different 
veins  running  in  different  directions  having  their  apexes 
within  the  claim.  Walralh  v.  Champion  Mining  Co.,  171 
U.  S.  293.  And  it  is  argued  that  there  is  a  presumption 
that  has  not  been  overcome  that  there  was  a  discovery 
vein  running  parallel  with  the  side  lines;  that  this  deter- 
mined the  end  lines  and  that  therefore  the  petitioner  got 
no  extralaterdl  rights  in  the  Crescent  Fissure.    The  Cir- 
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cuit  Court  of  Appeals,  approaching  the  petitioner's  claim 
us  a  claim  of  an  exceptional  privil^e,  seems  to  havQ 
attached  a  weightier  burden  of  proof  to  it  thaii  we  are 
disposed  to  do.  They  were  not  satisfied  that  the  discovery 
vdn  which  determined  what  the  end  lines  should  be  was 
not  some  othesr  vdn  than  the  Crescent  Fissure.  But  we 
see  no  substantial  evidence  that  there  was  another  vein. 
We  have  the  distinct  testimony  of  experts  that  there  was 
no  such  and  we  agree  with  the  view  of  the  District  Judge 
sustaining  the  petitioner's  extralateral  rights.  Whether 
there  are  other  answers  to  the  contention  we  need  not 
decide.  See  Jim  BuUer  Tanopah  Mining  Co.  v.  West  End 
Consolidated  Mining  Co.,  247  U.  S.  450,  454,  et  9eq.^ 

It  is  urged  that,  if  the  end  lines  be  taken  as  the  side 
lines,  then  the  discovery  shafts  being  four  hundred  feet 
distant  from  the  apex  of  the  Crescent  Fissure  left  dther 
the  vein  or  the  discovery  outside  the  location  with  the 
side  lines  limited  as  they  should  be.  But  at  that  time 
there  was  no  requirement  making  a  discovery  shaft  essen- 
tial to  a  valid  location.  And  in  any  event  our  conclusion 
befaig  that  the  petitioner  must  be  presumed  to  have  dis- 
covered the  Crescent  Fissure,  however  it  may  have  been 
done,  the  distance  of  the  shafts  does  not  affect  the  case. 

The  only  question  that  remains  is  whether  the  ore  within 
the  respondent's  lines  formed  part  of  the  Crescent  Fissure 
vein.  The  Circuit  Court  of  Appeals  in  view  of  its  opinion 
upon  the  last  point  made  no  decision  upon  this.  But  the 
experienced  District  Judge  after  careful  consideration 
was  of  tile  opinion  that  the  ore  belonged  to  the  vein.  We 
see  nothing  to  convince  us  that  he  was  wrong.  The 
position  of  the  respondent  is  that  the  ore  in  controversy 
is  a  distinct  bedded  deposit.  But  as  the  District  Judge 
remarks,  similar  deposits  are  found  at  many  different 
horisons,  connected  with  the  fissure  and  similar  in  com- 
position to  the  ore  in  the  fissure.  The  deposit  in  question 
was  like  the  others.    Whether  we  con^der  merely  the 
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practical  fact  of  the  continuously  occurring  deposits  along 
the  course  of  the  vein  or  the  theory  of  their  origin  which 
seems  to  us  the  most  probable,  we  believe  the  District 
JuHfre  to  have  been  right. 

Decree  of  Circuit  Court  of  Appeals  reversed. 

Decree  of  District  Court  affirmed. 


^•^ 


STATE  OF  ARKANSAS  v.  STATE  OF  MISSISSIPPI- 


IN  EQUITY. 

No.  6,  Original.  Motion  for  oonfiimation  of  report  of  .oomyniwiionere 
and  suggestionB  in  support  oi  same  submitted  February  iS,  1021. — 
Final  decree  entered  Apirl  11, 1921. 

Decree  reciting  report  of  the  oommissioners  heretofore  appointed  to 
run,  locate  and  mark  the  boundary  between  Arkansas  and  Miseds- 
"iippi  involved  in  this  case;  overruling  the  exceptions  thereto  filed  1^ 
MLsdissippi;  confirming  the  report;  establishing  the  boundaiy  as 
set  forth  by  the  said  report  and  upon  the  map  accompanying  the 
same;  and  allowing  the  expenses  and  compensation  of  the  said  com- 
missioners as  part  of  the  costs  of  this  suit  to  be  borne  equally  by  the 
parties,  etc. 

Mr.  J.  S.  UUejfj  Mr.  John  M.  Moore  and  Mr.  HeiheH 
Pope  for  complainant. 

Mr.  Marcellus  Greeny  Mr.  Oercdd  Fitzgerald  and  Mr. 
Gamer  W.  Green  for  defendant. 

By  the  Court;  * 

The  State  of  Arkansas,  having  moved  the  court  to 
take  up  for  consideration  the  exceptions  filed  by  the  State 

>  Announced  by  Mr,  Justice  Day. 
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of  Misossippi  to  the  report  of  the  Commissioners  ap- 
pointed by  the  decree  in  this  .caiise  on  the  twentynsecond 
day  of  March,  1920,  (252  U.  S.  344)  to  run^  locate,  and 
permanently  mark  the  boundary  line  between  the  States 
of  Arkansas  and  Mississippi;  and  the  State  of  Mississippi, 
having  filed  certain  exceptions  to  said  report,  which  report 
is  in  the  words  and  figures  following,  to  wit : 
''  To  the  HoiwrcMe  Chief  Justice  avd  the  Associate  Justices 
of  the  Supreme  Court  of  the  United  States: 

We,  Samud  S.  Gannett,  Washington,  D.  C;  Charles 
H.  Miller,  Little  Rock,  Arkansas,  and  Stevenson  Archer, 
Jr..  Greenville,  Mississippi,  Commissioners  appointed 
under  the  decree  of  the  court,  rendered  March  22,  1920, 
'to  run,  locate  and  designate  the  boimdary  line  between 
said  States  along  that  portion  of  said  river  which  ceased 
to  be  a  part  of  the  main  navigable  channel  of  ^d  river 
as  the  result  of  said  avulsion,  in  accordance  with  the  above 
principles:  Commencing  at  a  point  in  said  Mississippi 
River  about  one  mile  southwest  from  Friar  Point,  Coar 
homa  County,  Mississippi,  where  the  main  navigable 
channel  of  said  river,  prior  to  said  avulsion,  tiumed  and 
flowed  in  a  southerly  direction,  and  thence  following  along 
the  middle  of  the  former  main  channel  of  navigation  by 
its  several  coiirses  and  windings  to  the  end  of  said  portion 
of  said  Mississippi  River  which  ceased  to  be  a  part  of  the 
noain  channel  of  navigation  of  said  river  as  the  result  of 
said  avulsion  of  1848,'  have  the  honor  to  submit  the  fol- 
lowing report,  which  report  is  accompanied  by  a  map  en- 
titled: 

Supreme  Court  of  the  United  States,  October  Term, 
1919.  No.  7,  Original.  Map  Showing  Botmdi:ry  Line  Be- 
tween States  of  Arkansaa  and  Mississippi  Below  Friar 
Pomt,  Mississippi. 

On  account  of  a  ccmtinuous  high  stage  in,  the  Mississippi 
River  it  was  impracticable  to  carry  on  any  field-work 
IM^vious  to  August  1,  1920,  but  in  the  meantime  the 
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record  was  read,  local  data  and  ^^mapB  were 
and  preliminary  investigations  made  in  the  field. 

The  Commissioners  met  at  Friar  Point,  IMSssissippiy 
August  4,  1920,  and  proceeded  to  view  the  ground  and 
formulate  a  plan  of  procedurer 

The  determination  of  the  boundary  line  proceeded  upon 
the  finding  of  the  law  as  laid  down  by  the  court,  namely , 
that  if  the  former  channel  of  a  river  separating  two  States 
ceases  to  be  navigable  by  reason  of  an  avulsion,  it  does 
not  render  ini^plicable  the  rule  which  fixes  as  the  boundary 
line  the  middle  of  the  naviglJble  channel  rather  than  the 
middle  line  between  the  banks  (State  of  Arkansas  m. 
State  of  Tennessee,  246  U.  S.,  page  158,  sec.  4). 

After  a  study  of  all  the  evidence  in  the  case  and  a  cam- 
ful  examination  of  the  physicid  facts  on  the. ground  at 
this  time,  the  CommissionerB  are  unanimously  of  the 
opinion  that  'Horseshoe  Lake '  or  'Old  River '  or  'Pecan 
Lake '  was,  at  the  time  the  avulsion  or  cut-ofF  took  place, 
the  main  navigable  channel  of  the  Mississippi  River,  and 
therefore  this  portion  of  the  boundary  line  should  follow 
in  general  the  deepest  water  in  this  lake. 

Leaving  the  west  or  lower  end  of  Horseshoe  Lake,  the 
boundary  line  as  determined  by  yotu*  CommissionerB 
follows,  in  general,  the  course  of  the  present  'channel ' 
or  well-defined  chute  which  runs  in  a  northeasterly  direc- 
tion to  the  Mississippi  River,  because  the  evidence  on 
the  ground  (namely,  well-defined  hi^  banks  on  both 
sides  for  practically  the  entire  distance,  both  of  which 
axe  covered  with  timber  of  about  the  same  age;  its  location 
west  of  the  meander  line  of  1833  near  the  'Horseshoe 
Lake '  where  caving  would  be  expected,  and  its  location 
east  of  the  meander  line  of  1838  at  a  point  farther  nwth 
where  accretion  would  be  expected)  clearly  indicates  that 
this  was  the  last  channel  actually  navigated  by  the  steam- 
boats that  entered  the  'Horseshoe  Lake '  several  years 
after  the  avulsion  or  cut-off  of  1848. 
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In  arriving  at  the  proper  location  for  the  line  between 
the  northeast  end  of  'Horseshoe  Lake '  and  the  Missis- 
sippi River  at  a  point  about  one  mile  southwest  from  Friar 
Point,  we  considered  the  following  facts  and  conditions : 

(a)  The  Arkansas  shore,  being  in  a  concave  bend, 
would  naturally  undergo  some  caving  or  recession  dtuing 
the  32  years  between  the  date  of  the  original  land  survey 
(1816)  and  the  date  of  the  cut-ofF  (1848). 

(6)  The  'slough '  inmiediately  east  of  the  field  in  sec- 
tions 10  and  15,  township  4  south,  range  4  east,  being 
totally  devoid  of  short  and  irregular  bends  and  follow- 
ing a  generally  uniform  curve  of  radius  similar  to  that  of 
the  original  river  in  this  vicinity,  was,  without  doubt, 
formed  by  the  mam  river,  and  the  great  difference  in  the 
age  of  the  timber  on  the  west  bank  as  compared  with  the 
age  of  that  on  the  east  bank  shows  that  the  west  bank  of 
this  'slough  '  marked  the  most  westerly  limit  of  the  main 
river  at  the  time  of  the  avulsion. 

(c)  The  Mississippi  land  survey  of  1835  shows  that  an 
island  existed  at  that  time  near  to  the  Mississippi  shore 
or  meander  line ;  evidence  on  the  ground  today  shows  con- 
clusively that  this  portion  of  the  area  is  much  older  than 
is  that  part  which  lies  farther  to  the  west.  The  conforma- 
tion of  the  old  bank  lines  is  such  that  accretion  to  the 
Mississippi  shore  in  this  vicinity  is  a  logical  sequence. 

We  have  therefore  decided  that  this  line  after  leaving 
the  northeast  end  of  'Horseshoe  Lake  ^  should  gradually 
swing  over  towards  the  northwest  and  follow  the  general 
line  of  the  'slough,'  but  in  front,  or  east,  of  the  same,  a 
distance  which  is  approximately  equal  to  that  which  is 
ordinarily  found  between  the  main  bank  and  the  line  of 
deepest  water  in  the  Mississippi  River. 

After  reaching  a  point  which  is  opposite  the  upper  end 
of  this  'slough '  we  must,  in  order  to  reach  the  present 
river,  cross  over,  for  a  distance  of  approximately  a  mile, 
land  that  has  evidently  been  formed  by  the  process  of 
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accretion  since  the  time  of  the  avulsion,  and  hence  the 
boundary  line  should  be  brought  east,  as  soon  as  is  practi- 
cable,  to  a  point  about  midway  between  the  old  original 
meander  lines,  and  thence  along  this  mid-line  to  the 
Mississippi  River. 

Commencing  at  a  point  in  said  Mississippi  River, 
approximate  latitude  34""  22'  18'',  longitude  90""  39'  19", 
about  one  mile  west  from  Friar  Point,  we  herewith 
specifically  describe  the  boundary  line  as  follows : 

S.  30''  W.  6,831  feet,  or  103.50  chains,  to  monument  (1). 

S.  0""  W.  2,587  feet,  or  39.20  chains,  to  monument  (2). 

S.  23""  E.  5,035  feet,  or  76.29  chains,  to  monument  (3). 

S.  113^*^  E.  4,927  feet,  or  74.65  chams- 

S.  25""  W.  2,805  feet,  or  42.50  chams. 

S.  70J4*'  W.  2,607  feet,  or  39.50  chams- 

N.  883^°  W.  2,290  feet,  or  34.70  chains. 

N.  68J4°  W.  2,607  feet,  or  39.50  chams- 

N.  51"^  W.  1,571  feet,  or  23.80  chains. 

N.  34°  W.  1,733  feet,  or  26.25  chains. 

N.  4°  W.  2,676  feet,  or  40.55  chains. 

N.  12^""  E.  3,383  feet,  or  51.25  chains. 

N.  313^°  E.  3,317  feet,  or  50.25  chains. 

N.  221^°  E.  2,864  feet,  or  43.40  chams. 

N.  15""  E.  5,148  feet,  or  78.00  chains  to  a  point  m  the 
Mississippi  River,  approximate  latitude  34°  22'  04", 
longitude  90°  40'  35". 

Monuments. 

Moniunents  have  been  set  as  follows: 

State  Line  Monument  No.  1. 

Situated  in  southeast  quarter  of  Sec.  10,  T.  4  S.,  R.  4 
E.,  600  feet  east  of  west  bank  of  slough  and  on  north  side 
of  road  through  timber-reinforced  concrete  post  12  inches 
square,  36  inches  high,  set  on  a  concrete  base  24  by  24 
by  24  inches. 

Moniunent  marked  on  west  side  ARK,  on  east  side 
MISS,  on  north  side  1920,  on  south  side  No.  1. 
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State  line  Monument  No.  2. 

Situated  2^587  feet  due  south  of  State  line  Mon.  No.  1 
andisintheN.E.  ^Sec.l5,T.4S.,R.4E.  Areinforced 
concrete  post  12  inches  square,  36  inches  high,  set  on  a 
concrete  base  24  by  24  by  24  inchee. 

The  monument  is  marked  on  west  side  ARK,  on  east 
side  MISSi  on  north  side  1920,  on  south  side  No.  2. 

State  line  Monument  No.  3. 

Situated  5,035  feet  S.  23""  E.  from  Monument  No.  2 
and  2,375  feet  west  of  a  point  100  feet  south  of  levee  mile 
post72-73.  Itisinnorthpartof Sec.23,T.4S.,R.4E., 
a  few  feet  south  of  line  of  Sec.  14,  T.  4  S.,  R.  4  E.  It  is  a 
remforced  concrete  post  12  inehea  square,  36  inches  high, 
set  on  a  concrete  base  24  by  24  by  24  inches. 

This  monument  is  marked  on  west  side  ARK,  on  east 
side  MISS,  on  north  side  1920,  on  soulh  side  No.  3. 

Witness  trees:  Cottonwood  24  indies  diameter  bears 
N.  56°  E.  47  feet  distant;  haekborry  3  inches  diameter 
bears  N.  46°  E.  6  feet  distant.  Owcup  oak  10  inches 
diameter  bears  N.  65°  H  W.  38.5  feet  distant. 

Reference  Pdnt  No.  1. 

1,025  feet  north  of  comer  of  Sees.  7  and  18,  T.  28  N., 
R.  4  W.,  and  Sees.  12  and  13,  T.  28  N.,  R.  5  W. 

Reinforoed  concrete  post  12  inches  square,  36  inches 
high,  set  on  concrete  base  24  by  24  by  24  inches. 

Monument  is  marked  on  north  side  REF.  PT.  No.  1, 
on  south  side  1920. 

From  this  monument  middle  of  old  River  or  Horse 
Shoe  Lake  or  State  line  bears  N.  40°  W.  1,353  feet. 

Reference  Point  No.  2. 

At  3^  comer  between  Sees.  10  and  11,  T.  28  N.,  R.  5  W. 

Reinforced  concrete  post  12  inches  square,  36  inches 
high,  set  on  concrete  base  24  by  24  by  24  indm. 

Monument  marked  on  north  side  BEF.  FT.  No^  2,  on 
south  side  1920. 

Witness  trees:    Cottonwood,  14  indi  diameter^  N.  42^ 
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E.  78.6  feet;  cottonwood,  24  inch  diameter,  S.  W  H  W. 
33.1  feet. 

From  this  mommient  middle  of  old  River  or  Horse  Shoe 
Lake  or  State  Ime  bears  N.  ffT""  H  E.  1,353  feet. 

Reference  Point  No.  3. 
At  comer  of  Sees.  2,  3,  34  and  35,  Tps.  28  and  29  N., 
R.  5  W. 

Iron  post  6  feet  long,  2  inches  in  diameter,  set  3  feet 
in  ground. 

Witness  trees:  A  sycamore  18  inches  diameter  bears 
N.  23""  W.  18.3  feet  distant;  a  boxelder  12  inches  diameter 
bears  S.  83^  ^  W.  23.2  feet  distant. 

From  this  reference  point  or  monmnent  the  State  line 
or  middle  of  channel  or  Horse  Shoe  Lake  is  808  feet  due 
east. 

We  return  herewith  a  financial  statement  showing  in 
detail  the  money  actually  expended  by  the  Commissioners 
for  running,  locating,  and  designating  the  boundary  line 
under  the  decree  in  this  case,  including  the  per  diem 
compensation  of  the  Commissioners. 
Respectfully  submitted, 

Samuel  S.  Gannett, 
Chas.  H.  Miller, 
Stevenson  Archer,  Jr., 
Cammisswners.^^ 

The  cause  coming  on  to  be  heard  upon  said  motion 
of  the  State  of  Arkansas,  and  exceptions  of  the  State  of 
Mississippi,  it  is  ordered,  adjudged,  and  decreed  that  the 
exceptions  filed  on  behalf  of  the  State  of  Mississippi  be 
and  the  same  are  hereby  overruled,  and  said  report  is  in 
all  respects  confirmed. 

It  is  fiui;her  ordered,  adjudged,  and  decreed  that  the 
line  as  delineated  and  set  forth  in  said  report,  and  upon 
the  map  accompanying  the  same,  which  line  has  been 
marked  by  permanent  monuments,  as  stated  in  said 
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rqpbrty  be  and  the  same  is  herein  established,  declared 
ttnd  decreed  to  be  the  true  boundary  line  between  the 
States  of  Arkansas  and  Mississippi,  and  said  map  is 
directed  to  be  filed  as  a  part  of  this  decroe^  ^  And  it  appear- 
mg  that  the  expenses  and  compensation  of  the  Commis- 
sioners attendant  upon  the  discharge  of  their  duties, 
amount  to  $6,116.45,  it  is  ordered  that  the  same  be 
allowed  and  approved  as  a  part  of  the  costs  of  this  suit 
to  be  borne  equally  by  the  parties.  And  it  appearing 
further  from  the  report  that  the  State  of  Arkansas  has 
paid  said  sum,  it  is  hereby  ordered  that  it  be  credited  to 
the  State  of  Arkansas  in  the  settlement  of  the  costs  of 
this  suit  between  the  States  of  Arkansas  and  Mississippi. 
It  is  further  ordered  that  the  Clerk  of  this  Court  do  trans- 
mit to  the  respective  Governors  of  the  States  of  Arkansas 
and  Mississippi  copies  of  this  decree,  duly  authenticated, 
and  under  the  Seal  of  this  Court,  omitting  from  said  copies 
the  map  filed  with  the  report. 
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THE  BALDWIN  COMPANY  ETAL.  v.  R.  S.  HOWARD 

COMPANY. 

THE  BALDWIN  COMPANY  t^.  R.  S.  HOWARD 

COMPANY. 

APP8AL  FROM  AMD  ON  PETITION  FOB  A  WRFF  OF  CBRTIOB^ABI 
TO  TOE  C»)TJBT  OF  APPBAU  OF  THS  DlffTBICT  OF  COLtniBIA. 

N<M.  1S9  and  118.    Atgued  Jamuuy  14, 1021.— Deoided  A|iril  11, 1921. 

1.  AdedskiDiDadebytheCkNirtof  Appeabctf  theDiBtr^ 
upon  an  appeal  from  the  CommHwioner  of  Patents  under  (  9  of  the 
Trade-Maik  Act  of  Febniary  20,  1905,  is  hot  reviewable  in  this 
court  by  appeal  or  oertioraii  under  SS  250, 251,  of  the  Judicial  Code, 
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Binoe  sach  decisioiis  are  merely  oertiiGed  to  the  CommiaBioner  to 
govern  his  further  proceedingB  m  the  case,  as  m  palillit  matters 
(Rev.  Stats.,  §  4914),  and  are  not,  therefore,  final  judgments.   P.  38. 

2.  Assumption  of  jurisdiction  by  this  court  in  a  case  lAxem  no  question 
of  jurisdiction  was  raised  or  considered,  does  not  estaUish  its  juris- 
diction over  that  class  of  cases.   P.  40. 

Appeal  to  review  48  App.  D.  C.  437,  dismissed;  petition  for  a  writ  oi 
certiorari  denied. 

The  case  is  stated  in  the  opinion. 

Mr,  Lawrence  Maxwell,  with  whom  Mr.  John  E.  Cross 
was  on  the  briefs,  for  appellants  and  petitioner. 

Mr.  Samuel  S.  Watson  for  appellee  and  respondent. 

Mb.  Justice  Day  delivered  the  opinion  of  the  court. 

No.  139  is  here  upon  an  appeal  from  a  decision  of  the 
Court  of  Appeals  of  the  District  of  Coliunbia  reversing 
the  decision  of  the  Commissioner  of  Patents. 

No.  113  is  an  application  for  a  writ  of  certiorari  to  re- 
view the  same  decision  of  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia.  The  case  is  reported  in  48  App.  D«  C. 
437. 

The  Commissioner  of  Patents  refused  to  cancel  the 
certificates  of  registration  of  a  trade-mark  consisting  of 
the  word  ''Howard  "  registered  by  the  Baldwin  Company, 
October  17, 1905,  and  made  a  like  ruling  refusing  to  cancel 
the  certificate  of  r^istration  of  the  word  ''Howard  " 
arranged  in  monogram  with  the  initials  "V.  G.  P.  Co.'' 
registered  March  8,  1898,  which  marks  were  registered 
as  trade-marks  for  pianos.  The  iEippeals  w««  heard 
together  in  the  District  Court  of  App^Us  upon  the  appeal 
of  the  Howard  Company. 

Proceedings  were  brought  in  the  Patent  Office  by 
the  Howard  Company  against  the  Baldwin  Company  to 
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canod  the  oertificatos  of  lustration.  It  appears  that  a 
suit  was  begun  in  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York  by  the  Baldwin 
Company  against  the  Howard  Company  while  the  cancel- 
lation proceedings  were  pending,  which  resulted  in  a 
%iecree  in  favor  of  the  Baldwin  Company  restraining  the 
Howard  Company  from  making  or  selling  pianos  bearing 
the  word  '' Howard,"  but  permitting  it  to  use  the  marks 
''R.  S.  Howard  Company  "  and  "Robert  S.  Howard 
Company."  233  Fed.  Rep.  439.  This  decree  was  affirmed 
by  the  Circuit  Court  of  Appeals  for  the  Second  Circuit. 
238  Fed.  Rep.  154. 

The  Baldwin  Company  filed  in  the  Patent  Office  a 
certified  copy  of  the  record  in  the  federal  courts  in  New 
York,  and  in  the  Patent  Office  the  Examiner  of  Inter- 
ferences and  the  Commissioner  of  Patents,  on  appeal  to 
him,  held  that  the  adjudication  in  the  New  York  com'ts 
was  a  bar  to  the  claim  of  the  R.  S.  Howard  Company  to 
cancel  the  certificates  of  registration  of  the  trade-mark 
'' Howard,"  and  dismissed  the  petition  of  the  Howard 
Comi>any ;  thereupon,  appeal  was  taken  from  the  decision 
of  the  Commissioner  to  the  Court  of  Appeals  of  the 
District.  That  court  reversed  the  decision  of  the  Com- 
missifmer  of  Patents,  and  directed  the  clerk  to  certify  its 
decision  as  required  by  law. 

The  application  in  the  Patent  Office  to  cancel  the 
trade-marks  was  imder  §  13  of  the  Trade-Mark  Act  of 
February  20,  1905,  c.  592,  33  Stat.  728,  which  provides: 
.  ''Sec.  13.  That  whenever  any  person  shall  deem  him- 
self mjured  by  the  r^istration  of  a  trade-mark  in  the 
Patent  Office  he  may  at  any  time  apply  to  the  Commis- 
sioner of  Patents  to  cancel  the  registration  thereof .  The 
Commissioner  shall  refer  such  application  to  the  examiner 
in  charge  of  interferences,  who  is  empowered  to  hear  and 
determine  this  question  and  who  shall  give  notice  thereof 
to  the  registrant.    If  it  appear  after  a  hearing  before  the 
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that  the  reipstrant  was  not  entitled  to  the  use  of 
the  mark  at  the  date  of  his  application  for  r^^tration 
thereof,  or  that  the  mark  is  not  used  by  the  r^istrant,  or 
has  been  abandoned,  and  the  examiner  shall  so  decide, 
the  Commissioner  shall  cancel  the  r^istration.  Appeal 
may  be  taken  to  the  Commissioner  in  person  from  the 
decision  of  examiner  of  interferences." 

The  appeal  from  the  decision  of  the  Commissioner  to 
the  Court  of  Appeals  of  the  District  was  under  §  9  of  the 
act,  which  provides:  ''Sec.  9.  That  if  an  applicant  for 
r^^tration  of  a  trade-mark,  or  a  party  to  an  interference 
as  to  a  trade-mark,  or  a  party  who  has  filed  opposition  to 
the  r^^tration  of  a  trade-mark,  or  party  to  an  applica- 
tion for  the  canodlation  of  the  r^^tration  of  a  trade- 
mark, is  dissatisfied  with  the  decision  of  the  Commissioner 
of  Patents,  he  may  appeal  to  the  court  of  appeals  of  the 
District  of  Columbia,  on  complying  with  the  conditions 
required  in  case  of  an  appeal  from  the  decision  of  the 
Commissioner  by  an  applicant  for  patent,  or  a  party  to  an 
interference  as  to  an  invention,  and  the  same  rules  of 
practice  and  procedure  shall  govern  in  every  stage  of 
such  proceedings,  as  far  as  the  same  may  be  applicable." 

A  motion  is  made  to  dismiss  the  appeal.  No  specific 
provision  is  made  for  an  appeal  from  the  decision  of  the 
District  of  Columbia  Court  of  Appeals  reviewing  the 
decision  of  the  Commissioner  of  Patents,  but  the  decision 
is  to  be  certified  to  th^  Commissioner  to  govern  further 
proceedings  in  the  case.  Section  4914,  Rev.  Stats.;  8 
U.  S.  Comp.  Stats.,  §  9459. 

If  the  decision  of  the  Court  of  Appeals  of  the  District 
of  Columbia  is  not  final,  then  the  motion  to  dismiss  the 
appeal  should  be  sustamed,  and  we  have  no  authority  to 
grant  a  writ  of  certiorari.   Judicial  Code,  §§  250,  251. 

The  nattire  of  proceedings  of  the  character  now  under 
consideration  was  considered  in  Prasch  v.  Af oore,  211 TJ.  S. 
1,  in  which  the  opinion  of  Chief  Justice  Alvey,  speaking 
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for  the  Court  of  Appeals  of  the  District  of  Columbia  in 
Bou88€au  v.  Broum,  21  App.  D.  C.  73,  80,  explaining  the 
nature  of  this  statutory  proceeding  and  affirming  that  it 
did  not  authorize  a  judgment  but  only  the  return  by  the 
Court  of  Appeals  of  a  certificate  to  the  Commissioner  of 
Patents,  to  be  there  entered  of  record  to  govern  further 
];hx)ceedings  in  the  case,  was  fully  approved. 

In  Athina  d:  Co.  v.  Maare,  212  U.  S.  285,  application  for 
registration  of  a  trade-mark  was  refused  by  the  Examiner, 
which  action  was  approved  by  the  Commi^oner,  and 
affirmed  on  appeal  by  the  Court  of  Appeals  of  the  District 
of  Columbia,  an  appeal  and  writ  of  error  were  allowed, 
both  of  which  were  dismissed  in  this  court.  The  previous 
decisions  of  this  court  were  reviewed  by  Chief  Justice 
Fuller,  speaking  for  the  court,  and  in  concluding  the 
opinion  he  said:  '4n  the  light  of  the  various  details  of  the 
Act  of  February  20, 1905,  and  of  the  specific  provisions  of 
§  9,  we  were  of  opinion  [Ocdnes  v.  Knechi,  212  XT.  S.  561] 
that  proceedings  under  the  act  were  governed  by  the 
same  rules  of  practice  and  procedure  as  in  the  instance  of 
patents,  and  the  writ  of  error  was  accordingly  dismissed. 
The  same  result  must  follow  in  the  present  case.  Und^r 
§4914  of  the  Revised  Statutes  no  opinion  or  decision 
of  the  Court  of  Appeals  on  appeal  from  the  C  jmmissioner 
precludes  'any  person  interested  from  the  right  to  contest 
the  validity  of  such  patent  in  any  court  wherein  the  same 
may  be  called  in  question,'  and  by  §  4915  a  remedy  by 
bill  in  equity  is  given  where  a  patent  is  refused,  and  we 
regard  these  provisions  as  applicable  in  trade-mark  cases 
under  §  9  of  the  Act  of  February  20,  1905." 

We  are  of  opinion  that  the  principle  there  announced 
controls  this  case.  No  provision  is  made  which  permits 
this  statutory  proceeding  to  be  carried  beyond  the  deci- 
sion/of  the  Court  of  Appeals  of  the  District  of  Columbia, 
the  decision  of  which  court  is  directed  to  be  certified  to 
the  Commissioner  of  Patents.    It  is  in  no  sense  a  final 
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judgment  reviewable  here  upon  writ  of  o^iiorari  or 
appeal. 

It  is  true  that  in  Estate  of  Beckwith  v.  CtmrnUsumer  of 
Patents f  252  U.  S.  538,  this  coiut  allowed  a  writ  of  certiorari 
from  a  decision  of  the  Court  of  Appeals  of  the  District  of 
Columbia,  affirming  a  decision  of  the  Commissioner  of. 
Patents,  in  an  application  to  register  a  trade-mark.  No 
question  of  the  jurisdiction  of  the  court  was  considered  in 
that  case,  and  an  inadvertent  allowance  of  the  writ  of 
certiorari  does  not  establish  the  jurisdiction  of  the  court. 
Fnteft,  Inc.  v.  United  States,  248  U.  S.  458,  468. . 

It  follows  that  the  appeal  must  be  dismissed,  and  the 
petition  for  a  writ  of  certiorari  denied. 

So  ordered. 


■*••- 


AMERICAN  STEEL  FOUNDRIES  v.  WHITEHEAD, 
COMMISSIONER  OF  PATENTS. 

OSRTIORABI  TO  THE  COURT  OF  APPBAIA  OF  THE  DISTRICT  OF 

COLUMBIA. 

No.  131.    Argued  January  12, 13,  1021.— Decided  April  11,  1921. 

Decided  on  the  authority  of  Baldwin  Co.  v.  Howard  Co.,  anU,  35. 
Writ  of  certiorari  to  review  49  App.  D.  C.  16;  258  Fed.  Rep.  160,  dis- 
missed. 

The  case  is  stated  in  the  opinion. 

Mr.  George  L.  WHkinson  for  petitioner. 

The  Solicitor  General  and  Mr.  Assistant  Attorney  General 
Davis f  on  behalf  of  respondent,  submitted  the  case  without 
briefbr  argument. 
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Mr.  Nathan  Heard  for  Simplex  Electric  Heating  Com- 
pany, by  special  leave  of  court. 

Mb.  Jubticb  Day  delivered  the  opinion  of  the  court. 

In  this  case  a  writ  of  certiorari  was  granted  by  this 
court  on  October  13,  1919.  250  XT.  S.  655.  The  case 
involves  an  application  for  the  registration  of  a  trade- 
mark, which  was  refused  by  the  Examiner  in  the  Patent 
Office,  which  decision  was  affirmed  by  the  C!ommissioner 
of  Patents  and  his  decision  was  affirmed  by  the  Court  of 
Appeals  of  the  District  of  Columbia.  49  App.  D.  C.  16. 
Tills  case  is  ruled  by  Nos.  139  and  113,  just  decided, 
anUf  35.  As  the  writ  of  certiorari  in  this  case,  for  the 
reasons  stated  in  the  opinion  in  No.  139,  was  improvidently 
granted,  it  follows  that  the  cause  must  be  dismissed  for 
want  of  jurisdiction,  and  it  is 

So  ordered. 


'4#«- 


STATE  OF  MINNESOTA  ON  THE  RELATION  OF 
WHIPPLE  V.  MARTINSON,  SHERIFF  OF  HEN- 
NEPIN COUNTY,  MINNESOTA. 

KBBOR  TO  THE  SUPBEME  COURT  OF  THE  STATE  OF 

BONNSBOTA. 

No.  221    Argued  Maroh  17,  1921. --Decided  April  11,  1921. 

1.  Minnesota  Laws,  1915,  c.  260,  regulating  the  administration,  sale 
and  pooQComofa  of  morphine  and  other  narcotic  drugs,  held  consistent 
with  the  Fourteenth  Amendment.    P.  45. 

2.  The  presence  in  the  law  of  a  provision  interpreted  by  the  state 
courts  as  forbidding  i^ysicians  to  furnish  these  druups  to  drug- 
addicts  otherwise  than  tlirough  prescriptions  does  not  bring  it  into 
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conflict  with  the  federal  "Anti-Narcotic"  Revenue  Aet,  not  con- 
taining such  restriction,  since  it  does  not  prevent  enforcement  of  the 
federal  act.   P.  46. 
144  Minnesota,  206,  affinned. 

Writ  of  error  to  review  a  judgment  of  the  Supreme 
Court  of  Mimiesota,  which  aflSrmed  an  order  of  a  trial 
court  of  the  State  discharging  a  writ  of  habeas  corpus  sued 
out  by  the  relator,  Whipple,  for  the  purpose  of  testing  the 
validity  of  his  sentence  for  violation  of  the  state  law  con- 
cerning hypnotic  drugs.  The  facts  are  stated  in  the 
opinion. 

.    Mr.  Thomas  E.  Latimer  for  plaintiff  in  error: 

The  purpose  of  the  Harrison  Narcotic  Act  is  to  r^^ulate 
the  sale  and  distribution  of  narcotic  drugs  and  limit  the 
dispensmg  of  them  to  the  general  public  to  two  means: 
By  and  through  physicians.  This  enables  the  federal 
authorities  to  limit  the  use  of  these  drugs  to  bona  fide 
treatments  of  the  sick,  either  to  relieve  pain  or  to  cure 
those  addicted  to  the  use  of  one  or  more  of  these  drugs. 
By  limiting  the  physicians  to  the  practice  of  their  profes- 
sion only,  Congress  has  taken  full  control  of  the  sale  and 
disposition  of  these  drugs  and  their  disposal  by  physicians. 
There  is  no  phase  of  this  question  left  for  state  legislation, 
since  Congress  has  made  provision  for  the  whole  field  of 
narcotic  sale  and  disposal  from  the  importation  to  the 
placing  in  the  hands  of  the  user  and  has  developed  an 
elaborate  system  for  enforcing  the  same. 

Chapter  260,  Laws,  1915,  in  so  far  as  it  conflicts  with  the 
Harrison  Act,  is  void,  and  especially  is  this  true  of  §  2  of 
said  state  law  wherein  it  is  provided  that  a  physician  may 
not  treat  a  patient  in  accordance  with  the  practice  of  his 
profession  if  that  patient  be  a  drug  addict. 

The  enforcement  of  this  provision  of  the  state  law  would 
come  in  conflict  with  the  enforcement  of  the  Harrison 
Narcotic  Act  and  would  militate  against  its  suooesafui 


WHIPPLE  9.  MARTINSON.  43 

41.  Opmioii  of  tbe  Goort 


operation,  in  that  it  would  prevent  proper  treatment  of 
addicts  by  the  gradual  reduction  method,  in  that  if  only 
written  prescriptions  can  be  used  the  patient  can  no 
longer  be  kept  in  ignorance  of  the  quantity  of  the  drug  he 
is  consuming  each  day,  and  one  of  the  essential  elements 
of  the  treatment  is  eliminated;  and,  further,  where  only 
written  prescriptions  can  be  used,  the  addict  can  raise 
the  amount  stated  upon  the  prescription  and  thus  over- 
come the  treatment  being  given  by  the  physician  in  order 
to  effect  a  cure. 


Mr.  James  E.  Markham,  Assistant  Attorney  General  of 
the  State  of  Minnesota,  with  whom  Mr.  Clifford  L.  Hilton^ 
Attorn^  General  of  the  State  of  Minnesota,  was  on  the 
brief,  for  defendant  in  error. 

Mb.  Jubtigb  Day  delivered  the  opinion  of  the  court. 

The  relator  was  convicted  of  a  violation  of  a  statute  of 
the  State  of  Minnesota  providing  against  the  evils  result- 
ing from  traffic  in  certam  habit-forming  narcotic  drugs, 
and  regulating  the  administration,  sale,  and  possession 
thereof.    Laws  of  Minn.  1915,  c.  260. 

The  Minnesota  statute  in  §  1  forbids  the  sale  of  mor- 
phine and  certain  other  narcotic  drugs,  with  the  provision 
that  licensed  pharmacists  may  fill  orders  for  the  same  to  a 
consumer  pursuant  to  the  written  prescription  of  a  physi- 
cian, which  must  be  dated  on  the  day  on  which  it  is  signed, 
and  bear  the  signature  and  address  of  the  physician,  and 
the  name  of  the  person  for  whose  use  it  is  intended.  It 
must  be  serially  numbered,  dated  and  filed  in  the  pre- 
scription file  61  the  compounder,  and  retained  there  for 
two  years  open  for  inspection  by  the  authorities.  Pre- 
scriptions may  be  filled  but  once,  and  no  copy  may  be 
given  except  to  an  officer  of  the  law,  and  the  drug  must  be 
delivered  in  a  container  labeled  with  the  serial  number  of 
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the  prescription,  with  the  date  when  filled  and  the  name 
of  the  person  for  ?rtioee  use  the  medicine  is  intended,  the 
name  of  the  physician  and  the  name  and  address  of  the 
dispenser.  Tlie  administration,  sale,  or  disposal  of  the 
drags  by  a  legally  licenied  physician  is  permitted  when 
made  to  a  patient  on  wbxmi  he  is  in  professional  attend- 
ance. The  physidan  must  subscribe  the  name  and 
address  of  the  patient,  the  date  of  the  sale  or  disposal,  and 
the  amount  of  the  drug  transferred,  which  must  be  de- 
livered in  a  container  labeled  as  required  by  the  statute* 

Section  2  provides:  ''It  shall  be  unlawful  for  any  phy- 
sician or  dentist  to  f uniish  to  or  jMescribe  for  the  use  of 
any  habitual  user  of  the  same  any  ci  the  substances 
enumerated  in  Section  1  of  this  act;  provided  that  the 
provisions  of  this  section  shall  not  be  construed  to  prevent 
any  Iq^y  licensed  physician  from  pie(K.rit.i)g  in  good 
faith  for  the  use  of  any  patient  under  his  care,  for  the 
treatment  of  a  drug  habit  such  substances  as  he  may 
deem  necessary  for  such  treatment;  provided  that  such 
prescriptions  are  given  in  good  faith  for  the  treatment  of 
such  habit.'' 

The  trial  court  construed  this  section  oS  the  statute  as 
making  it  unlawful  for  a  physician  to  furnish  the  drugs  to 
habitual  users  out  of  stocks  kept  on  hand  by  himself. 
And  such  was  the  offence  of  which  the  relator  was  con- 
victed. 

This  ccmstruction  of  the  section,  and  the  conviction 
and  sentence  were  sustained  by  the  Supreme  Court  of 
Minnesota.  143  liiGnnesota,  403.  Thereupon  the  relator 
sued  out  a  writ  of  habeas  corpus  in  the  District  Goiut  of 
Hennepin  County,  Minneeota,  which  writ  was  discharged, 
and  the  ordt^  Was  aflSrmed  on  i^qieal  to  the  Supreme 
Court  of  Minnesota.  144  liiGnnesota,  206.  The  case  was 
then  brought  here  to  review  this  judgment  <rf  the  state 
court  upon  writ  of  error. 

The  grounds  of  attack  upon  the  statute  are  based  upon 
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an  alleged  deprivation  of  federal  rights,  it  being  contended  : 
First,  that  the  statute  exceeds  the  authority  of  the  State 
in  the  exertion  of  its  police  power  in  that  it  undertakes  to 
regulate  a  lawful  business  in  the  manner  prescribed  in  the 
statute,  in  violation  of  the  Fourte^ith  Amendment. 
Second,  that  the  statute  conflicts  with  the  terms  and 
provisions  of  the  federal  Harrison  Anti-Narcotic  Drug 
Act,  38  Stat.  786,  and  is  ther^ore  beyond  the  power  of 
the  State  to  enact. 

There  can  be  no  question  of  the  authority  of  the  State 
in  the  exercise  of  its  police  power  to  r^^ulate  the  adminis- 
tration, sale,  prescription  and  use  of  dangerous  and 
habit-forming  drugs,  such  as  are  named  in  the  statute. 
The  right  to  exercise  this  power  is  so  manifest  in  the 
interest  of  the  public  health  and  welfare,  that  it  is  unneces- 
sary to  enter  upon  a  discussion  of  it  beyond  saying  that 
it  is  too  firmly  established  to  be  successfully  called  in  ques- 
tion. 

As  to  the  alleged  inconsistency  between  the  state 
statute  and  the  Harrison  Anti-Narcotic  Drug  Act,  the 
state  cowrt  held  that  there  was  no  substantial  conflict 
between  the  two  enactments.  The  validity  of  the  Harrison 
Act  was  sustained  by  this  court  in  United  States  v.  Dare- 
mu8,  249  U.  S.  86,  as  a  valid  exercise  of  the  authority  of 
Congress  under  the  power  conferred  by  the  C!onstitution 
to  levy  excise  taxes.  The  provisions  of  the  statute  regu- 
lating the  sale,  dispensing  or  prescribing  of  drugs  were 
held  to  bear  a  reasonable  relation  to  the  collection  of  the 
taxes  provided  for,  )an4.^  to  be  valid  althou^  the  statute 
affected  the  conduct  tn  a  business  which  was  subject  to 
regulation  by  the  police  power  of  the  State. 

It  may  h6  granted  that  the  State  has  no  power  to  enact 
laws  which  will  render  nugatory  a  law  of  Congress  enacted 
to  collect  revenue  under  authority  of  constitutional  en- 
actments. (See  Savage  v.  Jones,  225  U.  S.  501 ;  McDermott 
V.  Wisconsin,  228  U.  S.  115.)   But  we  agree  with  the  state 
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court  that  there  is  nothing  in  this  statute  which  pre-  ^, 
vents  enforcement  of  the  revenue  act  in  question*  It  is 
true  that  the  provisions  regulating  the  salci  dispensation, 
and  disposition  of  the  prohibited  drugs  are  somewhat 
different  in  the  two  acts.  The  prohibitory  measures  of 
the  federal  statute  do  not  apply  to  the  disposition  and 
diqiensation  of  drugs  by  physicians  registered  under  the 
act  in  the  regular  course  of  professional  practice  provided 
records  are  kept  for  oifficial  inspection.  Under  the  state 
law  physicians  can  only  furnish  prescriptions  to  addicts, 
and  may  not  dispense  the  drug?  to  such  persons  at  pleasure 
from  stocks  of  their  own. 

There  is  certainly  nothing  in  this  state  enactment,  as 
construed  by  the  Supreme  Court  of  Minnesota,  which 
interferes  with  the  enf oro^nent  of  the  federal  revenue 
law,  and  we  agree  with  the  state  coiurt  that  there  is  no 
conflict  between  the  enactments  such  as  will  prevent  the 
State  from  enforcing  its  own  law  upon  the  subject. 

It  follows  that  the  judgment  of  the  Supreme  Court  of 
Minnesota  must  be 

Affitfned. 


^•^ 


GALBRAITH  v.  VALLELY,  TRUSTEE  IN  BANK- 
RUPTCY OF  REISWIG,  BANKRUPT. 

CBRTIOBABI  TO  THE  dBCUIT  GOUBT  OF  APPBALB  FOB  THB 

BIGHTH  GIBCXnT. 

No.  234.    Argued  March  18,  1021.— Decided  Aiiril  11,  1021. 

An  assignee  for  the  benefit  of  creditonB  turned  over  the  assets  to  a 
trustee  appointed  in  a  later  bankhiptcy  proceeding,  less  certain 
amounts  which  he  claimed  as  compensation  for  services  rendered 
and  disbursements  made,  as  assignee,  before  the  bankruptcy  adjudi« 
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cation.   F0U9  that  hfa  claim  was  an  adveiw  daim  which  the  Dutriot 
Court  was  without  jurisdiction  to  dispose  of  summarily  in  the  bank- 
ruptcy proceedings  over  his  objection.   P.  48.   IxmimUe  Trust  Co. 
V.  Camnqor,  184  U.  8. 18. 
261  Fed.  Rep.  670,  xevened. 

Thb  caae  is  stated  in  the  opinion. 

Mr.  Fred  B.  Dodge,  with  whom  Mr.  Kay  Todd,  Mr. 
Walter  Foanes  and  Mr.  Charles  W.  Sterling  were  on  the 
\,  for  petitioner. 


No  appearance  for  respondent. 

Mb.  Justice  Dat  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  certiorari  to  review  a  decision  of  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  aflSrming 
an  order  of  the  District  Judge  for  the  District  of  North 
Dakota  in  a  bankruptcy  proceeding.  The  pertinent  facts 
are:  On  August  15,  1917,  one  Conrad  C.  Reiswig  exe- 
cuted a  trust  deed  for  the  benefit  of  his  creditors  to  John 
P.  Galbraith,  assignee  and  the  petitioner  herein.  The 
assigned  stock  of  merchandise  was  sold.  Various  proceed- 
ings and  meetings  of  creditors  were  had,  not  necessary 
to  recite.  On  December  22,  1917,  upon  the  petition  of 
creditors,  Reiswig  was  duly  adjudged  a  bankrupt,  and 
Vallely,  respondent  herein,  is  his  trustee  m  bankruptcy. 
Galbraith  appeared  in  the  bankruptcy  proceedings  and 
filed  an  account,  claiming  therein  the  right  to  retain  a 
certain  sum  for  fees  and  disbursements  under  the  assign- 
ment; and  paid  over  to  the  trustee  in  bankruptcy  the 
other  moneys  which  he  had  acquired.  Thereupon  the 
trustee  in  bankniptcy  filed  a  petition  with  the  referee  in 
bankruptcy  asking,  in  a  summary  proceeding,  for  an 
order  upon  Galbraith  to  show  cause  why  he  should  not 
pay  over  the  sum  of  $1,474.10,  retained  as  fees  and  ex- 
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penses  as  trustee  under  the  assignment.  The  referee  m 
bankruptcy  made  an  order  that  Galbraith  forthwith  pay 
over  that  sum  to  the  trustee  in  bankruptcy  or  show  cause 
why  he  should  not  do  so.  Galbraith  appeaxed  and  set 
up  that  the  order  of  the  referee  in  the  summary  proceed- 
ing was  without  authority  as  he  was  an  adverse  claimant 
to  the  moneys  referred  to  in  the  order,  and  that  the  court 
had  no  jurisdiction  in  a  summary  proceeding  to  hear 
and  determine  the  questions  involved.  Without  waiving 
objection,  and  subject  to  the  right  of  Galbraith  to  assert 
his  objection  to  the  proceedings,  testimony  was  taken 
concerning  the  money  eiq)ended  and  retained  by  the 
assignee  prior  to  the  bankruptcy  proceedings,  for  adminis- 
tering the  estate.  Among  other  things  it  was  stipulated 
that,  as  to  the  particular  money  expended  by  the  assignee, 
he  was  an  adverse  claimant.  The  referee  delivered  an 
opinion  passing  upon  the  amount  of  the  expenditures 
and  compensation,  but  held  that  Galbraith  was  an  ad* 
verse  claimant  within  the  rule  declared  by  this  court  in 
LouimUe  Trust  Co.  v.  Comingar,  184  U.  S.  18,  and  that, 
therefore,  the  bankruptcy  court  was  without  jurisdiction 
to  proceed  in  a  summary  manner,  and  discharged  uhe 
order.  The  decision  of  tiie  referee  was  reversed  by  the 
District  Judge.  253  Fed.  Rep.  390.  The  Circuit  Court 
of  Appeals  affirmed  the  order  of  the  District  Court,  261 
Fed.  Rep.  670,  and  the  case  is  here  upon  writ  of  certiorari. 
We  think  the  referee  was  right  in  holding  that  the  case 
was  governed  by  LouimUe  Truat  Co.  v.  ComingoTf  supra. 
In  that  case  a  general  assignment  for  the  benefit  of 
creditors  was  made  within  four  months  of  the  bankruptcy 
proceeding;  the  assignment  was  therefore  an  act  of  bank- 
ruptcy. A  receiver  was  appointed  in  the  bankruptcy 
court.  The  assignee  tinned  over  the  proceeds  of  sale  of 
the  property,  retaining  his  fees  as  assignee  and  his  dis- 
bursements to  counsel.  A  summary  {iroc^eding  Was  begun 
in  the  District  Court  ordering  the  assjgma  to  diow  cause 
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why  he  should  not  pay  to  the  receiver  the  amounts  re- 
tamed.  This  order  was  made  against  the  objection  of 
the  assignee  that  the  court  had  no  authority  to  proceed 
in  that  manner.  This  court  held  that  the  assignee  was 
an  adverse  claimant  as  to  these  amounts,  and  that  the 
District  Court  was  without  jurisdiction  to  determine  the 
controversy  m  a  summary  proceeding.  This  case  has  been 
nqieatedly  cited  as  detenninative  of  the  law  and  practice 

mfliittilor  cases.^ 

The  Circuit  Court  of  Appeals  made  no  reference  to  the 
Comingdr  Case  and  held  the  case,  was  ruled  by  Randolph 
V.  Scruggs,  190  U.  S.  533;  but  that  case  did  not  present 
the  question  here  involved.  •  In  that  case  there  had  been 
an  assignment  prior  to  the  bankruptcy  proceedings,  and 
the  question  presented  was  whether  a  claim  for  professional 
services  rendered  in  the  course  of  a  general  assignment 
before  the  bankruptcy  was  entitled  to  be  paid  as  a  prefer- 
ential claim  out  of  the  estate  in  the  hands  of  the  trustee 
in  bankruptcy  when  the  adjudication  of  bankruptcy 
had  been  made  within  four  months  after  the  maldng  of 
the  assignment,  and  the  assignment  set  aside  as  in  con-» 
travention  of  the  bankruptcy  law.  It  was  held  that  the 
claim  for  compensation  could  be  allowed  so  far  as  the 
services  were  shown  to  be  beneficial  to  the  estate. 

In  BabbiU  v.  Dutcher,  216  XT.  S.  102,  also  cited  in  the 
opinion  of  the  Circuit  Court  of  Appeals,  it  was  held  that 
books  and  records  of  a  corporation,  upon  adjudication 
in  bankruptcy,  passed  to  the  trustee;  and  helonged  in 
the  custody  of  the  bankruptcy  court,  there  being  no 
adverse  claim  to  them.    Upon  that  state  of  facts  it  was 

^  See  full  ooDsideratioii  of  the  subject  by  the  Circuit  Court  of  Appeals 
of  the  Eighth  Circuit,  Judges  Sanborn,  Van  Devanter  and  Reed,  in 
In  re  RaUman,  183  Fed.  Rep.  013;  Collier  on  Bankruptcy,  11th  ed., 
526, 528,  and  cases  cited  in  notes;  Black  on  Bankruptcy,  974;  2  Reming- 
ton on  Ban&ruptey,  2nd  ed.,  §  1612;  1st  Loveland  on  Bankruptcy,  2nd 
ed.,  120. 
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held  that,  on  a  rule  to  show  cause,  the  court  could  properly 
make  an  order  compelling  the  delivery  of  the  books  to 
the  trustee.  In  the  opinion  in  that  case,  LouismUe  Trust 
Co.  V.  ComingoTj  supra,  and  other  cases  are  cited  for  the 
purpose  of  showing  that  a  different  rule  would  prevail 
when  an  adverse  claimant  set  up  a  right  to  be  heard  in 
other  than  a  summary  proceeding. 

It  may  be,  as  suggested  by  the  Circuit  Court  of  Appeals, 
that  a  summary  proceeding  at  the  instance  of  the  trustee 
would  afford  a  more  speedy  and  economical  administration 
of  the  estate  in  bankruptcy.  But  the  right  to  recover 
in  such  instances,  only  in  suits  of  the  ordinary  character, 
with  the  rights  and  r^nedies  incident  thereto,  has  been 
consist^tly  maintained  by  this  court.  The  principle  of 
the  Comingor  .Case  has  never  been  departed  from  in  this 
court.  It  establishes  the  right  of  an  assignee  for  the 
benefit  of  creditors,  to  the  ejctent  that  he  asserts  jights 
to  expenses  incurred  and  compensation  earned  under  an 
assignment  in  good  faith  before  the  bankruptey  proceed- 
ings, to  have  the  merits  of  his  claim  determined  in  a 
judicial  proceeding  suitable  to  that  purpose,  and  not  by 
summary  proceedings  where  punishment  for  contempt 
is  the  means  of  enforcing  the  order.  We  see  no  occasion 
to  depart  from  this  practice.  There  was  no  waiver  by 
the  assignee  of  his  rights  ia  this  respect.  He  made  no 
attempt  to  retain  the  body  of  the  estate  as  against  the 
trustee, in  bankruptey.  As  to  his  disbursements  and 
compensation  while  acting  as  assignee,  he  asserted  au 
adverse  claim.  Under  1;he  settled  rule  of  tfair;  comt  he 
could  not  be  proceeded  against  summarily  for  such  dis^ 
bursementis^  and  compensation  over  his  protest  duly  made 
against  that  method  of  procedure. 

In  our  view  the  courts  below  err^  in  deciding  other- 
wise, and  the  order  of  the  Circuit  Court  of  Appeals  is, 
accordingly, 

Bepersed. 
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UNITED  STATES  v.  NORTHERN  PACIFIC 

RAILWAY  COMPANY. 

APPEAL  FROM  THE  CIRCUIT  COT7RT  OF  APPEAIA  FOR  TBE 

NINTH  CIRCUIT. 

No.  826.    Affiled  October  7, 1030.— Decided  April  11, 1921. 

1.  The  Northern  FhMsific  Railraid  Act  of  Joiy  2, 1864,  o.  217, 13  Stat. 
365,  and  the  Joint  Reeolution  of  May  31,  1870,  16  Stat.  378,  em- 
bodied a  piopoeal  that,  if  the  company  would  bring  about  the  con- 
struction and  oiieration  of  the  railroad^  desired  for  the  advantage  of 
the  Government  and  the  public,  k  should  receive  in  return  the  land 
comprehended  by  the  granting  provisions  pf  the  legislaticm.   P^  63. 

2.  By  the  compai^s  aooeptanoe  of  this  proposal,  followed  by  con- 
struction and  operation  of  the  railroad  and  acceptance  of  the  rail- 
road by  the  President,  the  proposal  was  converted  into  a  contract, 
entitling  the  company  to  i)erformance  by  the  Goveitmient.   P.  64i 

3.  The  provision  relating  to  indemnity  land  was  as  much  a  part  of 
the  grant  and  contract  as  the  one  relating  to  land  in  plaoe;  and 
the  right  of  the  grantee  to  land  within  the  iodemnity  limits  in  lieu 
of  land  lost  within  the  plaoe  limits  was  intended  to  be  a  substantial 
right  such  as  is  protected  by  the  due  process  clause  of  the  Consti- 
tution.   P.  64. 

4.  Assuming  that  the  land  applicable  as  indenmity  remaining  within 
the  indemnity  limits  was  not  enough  to  make  up  for  unsatisfied 
losses  in  the  place  limits,  the  Government  could  not  deprive  the  com- 
pany's successor  of  its  right  to  such  land  by  setting  it  aside  for  for- 
est purposes.   Pp.  64-66. 

6.  The  rule-that,  under  such  a  grant,  no  ri^^t  of  the  railroad  company 
to  land  within  the  indemnity  limits  attaches  to  any  specific  tract 
until  the  company  has  selected  it,  applies  as  between  the  company 
end  settlers  under  the  homestead  and  preemption  laws  (the  con- 
tinued operation  of  wfaidi  within  the  indemnity  limits  the  granting 
act  itsdf  provides  for),  and  applies  also  as  between  the  company 
and  the  United  States  iriien  the  lands  available  for  indemnity  ei- 
ceed  the  losses,  but  it  has  no  application  as  between  the  company 
and  the  United  States  if  the  lands  available  for  indemnity  are  in- 
sufficient for  that  purpose.    P.  65. 

6.  The  question  whether  lands  remaining  within  the  indemnity  limits 
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Ite  caae  is  stated  in  the  opinion,  pott,  58. 

Mr.  Attidiml  AUorme^  GvHrnd  Ntbdear,  with  whom  Mr. 
E.  L.  Underwood,  apedal  AnistaiA  to.^  Attorney  Goi- 
enl,  ivae  on  the  brief ,  for  the  Unifeed  Stateefr 

No  ri^ts  to  bndB  within  the  indonnity  limitB  attach 
until  an  apjdicaticKi  to  adect  is  filed.  Ryan  ▼.  RaOraad 
Co.,90V.S.3S2,9ab;SL  Pmd  A  Sioux  City  EL  B.  Co.  v. 
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Winona  A  St.  Peter  R.  R.  Co.,  112  U.  S.  720,  731;  Oregon 
A  Califomia  R.  R.  Co.  v.  United  Stales,  No.  1,  189  XJ.  S. 
103, 112, 113;  0«6om  v.  Froyeeih,  216  U.  S.  571,  577,  678; 
United  States  v.  Souihem  Pacific  R.  R.  Co.,  223  XT.  S.  605, 
670,  671. 

As  the  lands  involved  were  at  the  date  of  filing  of  the 
selection  list  already  withdrawn  for  forestry  purposes, 
they  were  not  subject  to  seleddop.  United  Statesv.  Mid- 
west Oa  Co.,  236  U.  S.  459;  Act  of  March  3,  1891,  c.  561, 
§  24,  26  Stat  1095,  1103;  CkicaQo,  Milwaukee  &  St.  Paid 
Ry.  Co.  V.  United  States,  244  U.  S.  351,  356.  Hence  there 
were  no  rights  taken  away  by  or  in  conflict  with  the 
withdrawal 

There  is  no  obligation  upon  the  part  of  the  United 
States  to  preserve  lands  within  indemnity  limits  for  the 
benefit  of  the  company .  Hewittv.Schtats,lS0XJ.S.13»; 
Northern  Pacific  R.  R.  Co.  v.  Miller,  7  L.  D.  100,  120; 
Norfhem  Pacjic  R.  R.  Co.  v.  Davis,  19  L.  D.  87,  90.  The 
entire  contention  of  appellee  in  this  regard  ignores  the 
vital  point  that  the  company  secures  no  rights  to  lands 
within  the  indemnity  limits  until  a  filing  is  made.  Until 
such  a  filing  is  made,  there  is  less  reason  for  saying  that 
the  Government  cannot  Appropriate  these  lands  for  its  own 
purposes  than  there  is  for  saying  that  settiers  cannot  do 
so,  and  yet  the  ri^t  of  settlers  to  acquire  such  lands  at 
any  time  prior  to  the  filing  of  the  list  is  unquestionable. 
It  would  be  unreasonable  to  assert  that  although  the 
Government  could  reserve  lands  within  the  place  limits 
prior  to  the  time  when  the  company's  ri^ts  attached, 
yet  it  could  not  reserve  lands  within  the  indemnity  limits 
jnior  to  the  time  when  the  company's  rights  thereto  were 
initiated.  Rights  in  the  place  limits  attached  by  the 
definite  location  of  the  road;  in  the  indemnity  limits  by 
tiie  filing  of  an  application  to  select.  Congress  clearly 
recognised  that  there  would  be  losses  in  the  place  limits, 
and  therefore  provided  for  indemnity,  but  there  was  no 
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promifle  that  the  indemnity  would  be  sufficient  or  that 
all  losses  in  the  place  limits  would  be  compensated  by 
the  lands  in  the  indemnity  limits.  Wisconsin  Central  R. 
R.  Co.  V.  Price  County,  133  U.  S.  496,  512.  The  lands  m 
the  indenmity  belt  might,  before  the  company's  rights 
attached,  be  otherwise  disposed  of.  They  might  all  prove 
to  be  mineral.  The  company  took  the  grant  subject  to 
these  possibilities,  and  the  same  thing  is  true  as  to  other 
appropriation.  If  the  company  feels  that  there  is  a  moral 
obligation  on  the  part  of  the  Government  to  give  it  in- 
demnity for  all  losses  in  the  place  limits,  when  the  lands 
in  the  indenmity  belt  are  not  available  because  of  pre- 
vious appropriation,  its  appeal  should  be  made  to  Con- 
gress. Southern  Pacific  R.  R.  Co.  v.  BeU,  183  U.  S.  675, 
689;  Humbird  v.  Avery,  195  U.  S.  480,  508. 

Grants  of  this  character  are  construed  strictly  against 
the  grantee,  and  in  the  absence  of  a  clearly  expreaaed  pur- 
pose to  preserve  the  lands  within  indemnity  limits  for  the 
company  no  such  purpose  should  be  presumed. 

We  do  not  consider  the  action  of  the  company  in  filing 
blanket  selections  without  assigning  definite  losses,  or  in 
applying  for  all  the  lands  within  the  indemnity  limits,  to 
have  strengthened  its  position.  The  requirement  for  ap- 
proval of  the  selection  lists  by  the  Secretary  of  the  In- 
terior would  be  a  vain  thing  if  it  were  to  be  given  to  a 
list  not  supported  by  a  definite  showing  of  specific  losses. 
The  Land  Department  has  required  assignment  of  a  def- 
inite base.  Gmnilar  of  August  4,  1885,  4  L.  D.  90;  St. 
Paid,  M.  &  M.  Ry.  Co.  v.  Mum,  17  L.  D.  288.  As  to 
applications  for  unsurveyed  lauds,  those  were  clearly  \m- 
acceptable  and  could  not  properly  be  made  until  the  lands 
weare  identified  by  survey.  This  has  been  the  rule  of  the 
Land  Department.    27  L.  D.  122. 

The  compilation  of  losses  made  by  the  Commissioner 
of  the  General  Land  Office  and  here  adduced  as  proving 
that  lands  unappropriated  were  in  the  indemnity  limits 
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and  insufficient  to  satisfy  losses  in  the  place  limits,  nas 
no  material  bearing  on  tiie  issues  here.  Furthermore,  it 
was  not  approved  by  the  Secretary  of  the  Interior.  See 
Heuntt  V.  Schultz,  180  U.  S.  139,  157,  158. 

The  failure  of  the  Government  to  have  the  lands  sooner 
surveyed,  the  inference  being  that  thereby  the  company 
was  prejudiced,  is  not  material.  Oregon  A  CaUfcmia  R. 
R.  Co.  V.  United  SkOes,  No.  g,  189  U.  S.  116,  118;  United 
States  V.  Miasouri,  Kaneae  &  Texas  Ry.  Co.,  141  U.  S. 
358,374. 

Mr.  Charles  DonneUy,  with  whom  Mr.  Charles  W.  Bvnn 
was  on  the  brief,  for  appellee: 

The  Act  of  1864  and  the  Resolution  of  1870  constituted 
a  contract  between  the  Government  and  the  railroad 
company.  Bvrke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S. 
660,  679. 

The  Northern  Pacific  Railroad  Company  p^ormed 
its  part  of  this  contract  by  building  its  railroad.  It  has 
borne,  and  its  successor,  the  Northern  Pacific  Railway 
Company,  is  now  bearing,  and  must  for  all  time  continue 
to  bear  the  burdens,  in  the  way  of  restricted  charges  for 
govenunent  transportation,  which,  under  §  11  of  the  Act 
of  1864,  Congress  has  imposed.  The  question  here  is  as 
to  performance  not  of  the  railroad  company's  but  of  the 
Government's  part  of  the  contract. 

It  is  equally  clear  that  it  was  the  intention  of  Congress 
that  the  grantee  should  get  the  full  quantity  of  lands 
granted,  at  least  so  far  as  it  was  possible  to  get  it  within 
the  limits  of  the  grant.  Wisconsin  Central  R.  R.  Co.  v. 
Forsythe,  159  U.  S.  46,  60;  HeuriU  v.  SchvUz,  180  U.  S. 
139, 157, 160;  Southern  Pacific  R.  R.  Co.  v.  BeU,  183  U.  S. 
675,  689;  Oregon  A  Califomia  R.  R.  Co.  v.  United  States, 
No.  1,  189  U.  S.  103,  115;  HunMrd  v.  Avery,  195  U.  S. 
480,  508.  All  these  cases  recognize  the  congressional  in- 
tent to  have  been  as  stated  in  the  Forsythe  Case,  supra. 
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Indeed,  we  do  not  understand  oounsel  for  the  Govern- 
ment to  question  this;  for  while  they  argue  that  Congress 
did  not  ''intend  to  guarantee  any  specific  amount  of  land 
to  the  company/'  (and  this  of  course  is  true)  they  spesk 
of  the  ''moral  obligation"  to  indemnify  the  ccHnpany 
for  losses  within  the  place  limits  as  one  to  be  discharged 
by  Congress  and  not  by  the  courts. 

Without  pausing  to  dwell  on  the  reason  why  there  is  a 
deficiency  in  the  grant  to  the  Northern  Pacific,  the  fact 
that  there  is  one  has  long  been  known;  and  the  question 
is  whether  this  fact  in  any  way  affects  the  general  rule 
governing  the  initiation  of  title,  to  indemnity  lands.  Un- 
doubtedly the  genial  rule  as  to  such  lands  is  that  until 
they  are  selected  by  the  grantee  the  Government  has 
complete  control  over  them;  but  this  rule  rests  upon  an 
assimiption  that  where  one  indemnity  section  is  disposed 
of,  another  is  available.  The  rule  does  not  obtain  where 
this  assumption  is  shown  to  be  unwarranted.  St.  Paul  A 
Pacific  R.  R.  Co.  v.  Northern  Pacific  R.  R.  Co.,  139  U.  S. 
1;  United  States  v.  Southern  Pacific  R.  R.  Co.,  146  V.  S. 
&15,  616;  Southern  Pacific  R.  R.  Co.  v.  BeB,  183  U.  S. 
675,  682;  Southern  Pacific  R.  R.  Co.  v.  Oroeck,  87  Fed. 
Rep.  970,  973. 

That  the  fact  of  a  recognised  deficiency  in  the  entire 
grant  makes  inapplicable  the  general  rule  that  selection 
is  necessary  to  the  initiation  of  any  rights  in  indemnity 
lands,  is  made  strikin^^y  plain  by  tiie  decisions  in  Hewitt 
V.  SchvUz,  eupra,  and  Oregon  A  Califamia  R.  R.  Co.  v. 
-  United  States,  No.  1,  supra. 

The  question  here  is'not  whether  in  the  facei  of  the  de- 
ficiency the  settler  may  acquire  rights  isuperior  to  ours, 
for  we  eondiede  that  he  may.  It  was  a  part  of  our  con- 
tract that,  until  selected,  lands  within  the  indemnity  belt 
should  be  open  to  settlement  under  the  homestead  and 
preemption  laws.  The  ^estion  is  whether  the  Govern- 
ment inay  lawfully  appropriate  to  its  own-  uses  lands 
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which  are  indispeosable  even  ta  a  partial  fulfiUment  of 
its  contract. 

The  answer  of  counsel  for  the  Government  to  all  this  is 
direct  and  simple.  They  take  their  stand  upon  the  broad 
general  rule  that  until  selection  a  railroad  grantee  ac- 
quires no  title  to  indemnity  lands.  Undoubtedly  this 
court  has  said  this,  or  something  like  this,  many  times. 
But  on  examining  the  cases  it  will  be  found  that  wher* 
ever  this  is  sidd,  it  is  said  sub  modo  and  with  reference  1o 
the  special  facts  in  hand.  It  has  never  been  said  or  sug- 
gested that  as  to  such  lands  the  grant  meant  nothing,  or 
that  even  though  they  were  confessedly  needed  to  supply 
losses  within  place  limits,  the  Government,  in  advance  of 
selection,  was  as  free  to  deal  with  them  as  if  the  grant  had 
not  been  made.  Weyerhaeuser  v.  Hoytj  210  U.  S.  380, 
387;  Daniels  v.  Woffner,  205  Fed.  Rep.  235,  237,  reversed 
upon  other  grounds,  237  U.  S.  547. 

We  are  not  contending  for  a  principle  which  would 
deprive  settlers  of  the  right  they  now  enjoy  of  acquiring 
title  to  odd-numbered  sections  within  the  indemnity  belts; 
nor  do  we  rest  our  case  in  any  sense  upon  the  fact  that 
the  Government  has  flagrantly  failed  to  perform  its  ob- 
ligation to  survey  the  lands.  We  say  that  if  it  will  not 
survey  the  lands  as  it  agreed  to  do,  if  it  will  not  allow  us 
to  select  them  while  unsurveyed,  if  as  a  consequence  we 
must  suffer  the  losses  occasioned  by  settlers'  entries,  we 
are  entitled  at  least  to  protection  against  additional  losses 
occasioned  by  its  own  acts.  Its  appropriation  of  these 
lands  to  its  own  purposes  in  the  face  of  its  admission  that 
they  are  necessary  to  satisfy  even  partially  the  grant 
which  it  made  for  a  consideration  which  we  have  ren- 
dered would  be  a  plain  violation  of  its  contract.  It  \\\  uld 
be  a  moral  as  well  as  a  legal  wrong;  and  surely  it  is  not 
true  that  those  who  contract  with  the  Government  must 
expect  to  have  then*  contracts  dealt  with  so. 

Bearing  in  mind  that  the  withdrawal  order  was  mode 
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under  the  authority  of  §  24  of  the  Act  of  March  3,  1891, 
26  Stat.  1005,  authorizing  the  President  to  set  apart 
'^public  lands"  as  forest  reserves,  we  submit  that  one  of 
two  things  must  be  true:  Either  the  lands  in  question,  in 
view  of  the  admitted  facts  in  this  case,  were  not  ''public 
lands"  within  the  meaning  of  that  act,  and  therefore  the 
withdrawal  order  was  unauthorized  and  inoperative;  or, 
they  are  ''public  lands,"  and  then  the  act  authorizing 
their  withdrawal  was  a  direct  invasion  of  the  constitu- 
tional rights  which  the  railway  company  had  in  them; 
and  such  legislation  cannot  stand.  Sinking-Fund  Cases^ 
99  U.  S.  700,  718. 

Mb.  JusncB  Van  Devantbb  delivered  the  opinion  of 
the  court. 

This  is  a  suit  by  the  United  States  to  cancel  a  i>atent 
issued  to  the  railway  company  for  5,681.76  acres  of  land 
in  Montana,  the  asserted  ground  for  such  relief  being  that 
the  land  officers  issued  the  patent""  through  inadvertence 
and  mistake.  The  company  prevailed  in  the  District 
Court  and  in  the  Circuit  Court  of  Appeals,  264  Fed.  Hep. 
898,  and  the  United  States  brought  the  case  here. 

The  lands  in  question  are  within  the  indemnity  limits 
of  the  land  grant  made  to  the  Northern  Pacific  Railroad 
Company  by  the  Act  of  July  2, 1864,  c.  217, 13  Stat.  365, 
as  modified  and  supplemented  by  the  joint  resolution  of 
May  31,  1870,  16  Stat.  378,  and  were  selected  and  pat^ 
ented  as  indemnity  for  lands  lost  within  the  place  limits. 
The  rigihte  and  obligations  of  the  original  railroad  com- 
pany arising  out  of  the  grant  have  long  since  passed  to 
the  present  railway  company  and  there  is  no  need  her^ 
for  distinguishing  one  company  from  the  other. 

The  grant  was  made  for  the  declared  purpose  of  "aid- 
ing in  the  construction"  of  a  proposed  line  of  railroad 
from  Lake  Superior  to  Puget  Soimd  and  Portland,  Oregon, 
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and  "to  secure  the  safe  and  speedy  transportation  of  the 
mails,  troops,  munitions  of  war,  and  public  stores''  over 
such  line.  It  was  expressed  in  present  terms — "there  be, 
and  hereby  is,  granted" — and  was  of  "every  alternate 
section  of  public  land,  not  mineral,  designated  by  odd 
nimtibers''  within  prescribed  place  limits  on  each  side  of 
the  line,  excepting  such  sections  or  parts  of  sections  as 
should  be  foimd  to  have  been  otherwise  disposed  of,  ap- 
propriated or  claimed,  or  occupied  by  homestead  settlers, 
or  preempted,  prior  to  the  definite  location  of  the  line. 
NeUan  v.  Northern  Pacific  Ry.  Co.,  188  U.  S.  108.  As 
indemnity  for  any  lands  so  excepted,  as  also  for  any  ex- 
cluded as  mineral,  other  lands  were  to  be  "selected  by 
said  company,"  under  the  direction  of  the  Secretary  of 
the  Int^or,  from  imoccupied,  unappropriated,  non- 
mineral  lands  in  odd-nimibered  sections  within  prescribed 
indemnity  limits.  The  line  of  the  road  was  to  be  definitely 
located  by  filing  a  map  or  maps  thereof  in  the  General 
Land  OflSce;  and  the  road  when  constructed  was  to  be 
"subject  to  the  use  of  the  United  States,  for  postal,  mili- 
tary, naval,  and  all  other  govenunent  service,  and  also 
subject  to  such  r^;ulations  as  congress  may  impose  re- 
stricting the  charges  for  such  government  transporta- 
tion." As  each  consecutive  twenty-five  miles  of  road  was 
constructed  and  made  ready  for  the  service  contemplated, 
the  same  was  to  be  examined  by  commissjoners  selected 
by  the  President,  and,  if  they  reported  that  the  same  was 
completed  in  all  respects  as  required,  patents  w;ere  to  be 
issued  to  the  company  for  the  lands  opposite  to  and  co- 
terminoiis  with  the  completed  section.  The  President 
was  to  cause  the  lands  along  "the  entire  line"  to  be  sur- 
veyed for  forty  miles  in  width  on  both  sides  "after  the 
general  route  shall  be  fixed,  and  as  fast  as  may  be  required 
by  the  construction  of  said  rail  road";  the  granted  sec- 
tions within  the  place  limits  were  to  be  withheld  from  sale, 
entr>'  and  preemption,  except  as  against  preemption  and 
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homestead  oocupantB  ^oee  settlement  preceded  fbe  def- 
inite location  of  the  Ime;  all  lands  withm  the  mdemnity 
limits  were  to  be  and  lemam  subject  to  the  operation  of 
the  pre&mption  and  homestead  laws,  save  as  the  odd- 
numboned  sections  should  be  taken  out  of  the  operation 
of  those  laws  by  indemnity  sdectioi^  made  to  supply 
losses  within  the  place  limits  (ITeioitt  V.  iScftiilte,  180  U.S. 
139,  147-1^,  15&-156;  WeyerhaeMer  v.  Hayt,  219  U.  S. 
380,  387-388);  and  the  price  of  the  even-numbered  sec- 
tions retained  by  the  United  States  in  the  place  limits 
was  to  be  increased  to  double  the  usual  minimum.  If 
the  company  accepted  the  terms  on  which  the  grant  was 
made,  it  was  required  to  signify  its  acceptance  in  writing 
under  its  corporate  seal  within  two  years. 

The  company  duly  accepted  the  terms  of  the  grant, 
filed  appropriate  maps  of  the  general  route,  afterwards 
definitely  located  the  line  in  the  mode  prescribed,  and 
constructed  and  completed  the  road  from  Ashland,  Wis- 
consin, on  Lake  Superior,  to  Tacoma,  Washington,  on 
Puget  Sounds  and  thence  to  Portland,  Oregon,  its  full 
length  being  more  than  2,000  miles.  The  definite  location 
was  completed  in  1884  and  the  construction  in  1887.  The 
road  as  completed  was  examined  aiid  favorably  reported 
by  the  commissioners  and  accepted  by  the  President. 
Reports  of  Commissioner  of  Railroads— ^or  1885,  p.  22; 
1886,  p.  36;  1887,  p.  24;  1888,  p.  24;  Doherty  v.  Northern 
Pacific  Ry.  Co.,  177  U.  8.  421;  United  Stales  v.  Northern 
Pacific  R.  R.  Co.,  95  Fed.  Rep.  864;  s.  c.  177  U.  S.  435; 
United  States  v.  Northern  Pacific  R.  R.  Co.,  193  U.  S.  1. 

The  losses  torthe  grant  in  the  place  limits  through  other 
disposals,  homuostead  settlements  and  the  like  prior  to  the 
definite  location  of  the  line,  and  through  the  excltision  of 
lands  found  to  be  mineral,  amount^. to  several  million 
acres.  To  supply  these  losses  it  was  necessary  to  resort  to 
the  indemnity  limits,  as  was  contemplated  and  provided 
in  the  granting  act  and  resolution.    In  the  asserted  exer- 
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Gise  of  this  right  the  oompany  selected  the  lands  in  ques- 
tion. The  particular  losses  on  account  ci  which  the  selec- 
tion was  made  were  such  as  to  support  it^  the  selection 
was  made  in  conformity  with  the  directions  given  by  the 
Secretary  of  the  Interior,  and  the  lands  selected  were  sub- 
ject to  selection  unless  rendered  otherwise  by  a  temporary 
executive  withdrawal  made  about  a  year  before.  The 
local  land  officers  accepted  and  approved  the  selectiun  list 
and  in  transmitting  it  to  the  General  LandOffice  called 
attention  to  the  withdrawal.  But  when  the  Commissioner 
and  the  Secretary  approved  the  selection  and  caused  the 
patent  to  issue  they  overloolml  the  withdrawal  and  so 
not  consider  or  pass  on  its  bearing  on  the  conqiany's 
to  select  the  lands.  Five  years  latw  the  matter  was 
called  to  their  attention  and  they  caused  this  suit  to  be 
brought. 

The  lands  in  question  were  not  surv^ed  in  the  field 
until  near  1905  and  the  plat  of  survey  was  not  filed  in  the 
local  land  office  until  April  6, 1906.  This  indemnity  selec- 
tion  was  nuitde  later  in  the  same  day.  On  several  occa- 
sions prior  to  1904  the  company  had  endeavored  to  select 
lands  in  the  indemnity  limits  while  they  were  as  yet  un- 
surv^jred^  or  before  the  plat  of  the  surv^  was  filed  in  tlie 
local  land  office;  but  the  Secretary  of  the  Interior  had 
refused  to  consider  such  sdections  and  had  directed  that 
none  be  received  until  after  the  land  was  surveyed  and 
the  plat  filed.  Thus  this  selection  was  made  as  soon  as 
was  admissible  under  the  Secretary 's  directions.  The  tem- 
porary executive  withdrawal  of  the  lands  was  made  Jan- 
uary 29,  1904|  before  they  were  surveyed,  and  was  in- 
tended to  prevent  the  acquisition  of  any  claim  to  them 
pending  an  inquiry  into  the  desirability  of  adding  them, 
along  with  other  lands,  to  an  existing  forest  reserve.  On 
March  7, 1906,  they  were  added  to  the  reserve  by  an  ex- 
ecutive proclamation; 

In  its  defense  to  the  suit  the  company  takes  the  posi- 
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tion  that  the  temporary  withdrawal  did  not  affect  its 
right  to  select  the  lands  and  therefore  that  the  United 
States  was  not  prejudiced  by  the  fact  that  the  Gonunis- 
sioner  and  the  Secretary  overlooked  the  withdrawal  when 
the  selection  was  ^proved  and  the  patent  issued.  In 
support  of  this  position  the  company  points  to  the  stipu- 
lation on  which  the  case  was  heard  in  the  District  Court 
wherein,-^f ollowing  a  reference  to  the  Act  of  March  3, 
1887,  c.  376,  24  Stat.  556,  directing  the  Seoetary  ''to 
immediately  adjust"  ihk  and  other  railroad  land  grants, 
and  to  a  special  report  of  the  Commissioner,  made  in 
1906,  purporting  to  show  that  the  adjustment  of  this 
grant  pursuant  to  that  act  had  progressed  to  a  point 
where  it  was  disclosed  there  was  a  net  deficiency  in  the 
grant  of  4,092,472.99  acres,— it  is  said: 

''The  plaintiff  admits  that  when  the  withdrawal  order 
of  January  29,  1904,  was  issued,  the  lands  patented  to 
the  defendant  or  its  predecessor  in  interest  within  the 
primary  and  all  indemnity  limits,  plus  all  other  lands 
within  the  primary  or  place  limits,  not  i>atented,  but 
which  passed  under  the  grant,  and  also  all  odd-numbeied 
sections  in  all  indemnity  limits  which  the  defendant  was 
entitled  to  select  under  the  regulations  of  the  land  depart- 
ment did  not  equal  the  sum  total  of  all  the  odd-numboned 
sections  Isnng  within  the  primary  or  place  limits  of  the 
grant,  and  this  condition  still  obtains;  but  the  plaintiff 
does  not  admit  that  the  correct  measure  of  the  grant  is 
the  aggr^ate  area  of  all  odd-numbered  sections  within 
the  primary  or  place  limits,  or  that  any  definite  quantity 
of  land  was  granted  and  guaranteed  to  the  defendant  by 
any  of  the  acts  of  Congress  making  grants  of  land  to  the 
defendant  or  its  predecessor  or  predecessors  in  interest." 

And  in  further  support  of  its  position  the  company  con^ 
tends  that  where,  throu^  pre§mption  and  homestead 
entries  or  other  disposals,  the  available  lands  in  the  in- 
demnity limits  have  been  so  far  diminished  that  those 


UNITED  STATES  v.  NORTHERN  PAC.  RY.  CO.    63 
51.  Opinion  of  the  Court. 

remftiniTig  are  all  needed  to  supply  losses  in  the  place 
limits  the  Govemment  is  not  at  liberty  to  reserve  the 
remaining  lands>  or  any  of  them,  for  its  own  uses  and 
thereby  to  cut  off  the  company's  right  to  claim  them  as 
indemnity,  because,  as  against  the  Govemment,  they 
thenceforth  are  appropriated  to  the  fulfilment  of  its  obliga- 
tion under  the  grant,  and  because  the  company  -has  a 
vested  right  in  the  fulfilment  of  that  obligation  which  all 
departments  of  the  Govemment  are  bound  to  respect. 
On  the  other  hand,  counsel  for  the  Govermnent  insist  (a) 
that  no  right  to  lands  in  the  indemnity  limits  attaches, 
either  generally  or  specifically,  until  they  are  selected  by 
the  con^Mmy,  (b)  that  up  to  that  time  the  Govemment  is 
free  to  reserve  them  for  its  own  purposes  and  thereby  to 
cut  off  the  rin^t  of  selection,  and  (c)  that  this  is  so  even 
where  the  losses  in  the  place  limits  exceed  the  available 
lands  in  the  indemnity  limits,  and  although  the  company's 
purpose  to  claim  the  latter  be  asserted  at  the  earliest  op- 
portunity. The  question  thus  presented  has  an  important 
bearing  on  the  further  administration  and  adjustment  of 
this  grant,  and  .perhaps  of  others,  and  counsel  on  both 
sides  have  dealt  with  it  accordingly.  In  its  present  form 
the  question  is  new,  but  the  principles,  whidh  must  con- 
trol its  solution  are  well  settled. 

The  purpose  of  the  granting  act  and  tesoluticVwas  to 
bring  about  the  constraction  and  operation  of  a  line  of 
railroad  extending  from  Lake  Superior  to  Puget  Sound 
and  Portland  through  what  then  consisted  of  great 
stretches  of  homeless  prairie^,  trackless  forests  and  un- 
eaq>Iored  mountains,  and  thus  to  facilitate  the  develoih 
ment  of  that  region,  promote  comxaisrce,  and  establish  a 
convenient  higihway  for  the  transportation  of  mails,  troops, 
monitions  and  public  stores  to  and  from  the  Padfio  coaet 
with  all  the  resultant  advantages  to  the  Government  and 
the  public.  To  that  end  the  act  and  resolution  embodied 
a  proposal  to  &e  company  to  the  i^ect  that  if  it  would 
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undertake  and  perform  that  vast  work  it  ahoukl  receive 
in  retum  the  lands  comprehended  in  the  grant.  The^ 
oompai^  accepted  the  proposal  and  at  enormous  cost  con* 
stracted  the  road  and  put  the  same  in  operation;  and  the 
road  was  accepted  by  the  President.  Thus  the  proposal 
was  converted  into  a  contract,,  as  to  which  the  company 
by  perfoiming  its  part  became  entitled  to  performance 
by  the  Government.  Burke  v.  Southern  Pacific  B,  B.  Co.^ 
234  U.  S.  669,  679-680.  The  provision  relating  to  in^ 
demnity  lands  was  as  much  a  part  of  the  grant  and  c(m- 
tract  as  the  one  relating  to  land  in  place^  Payne  v.  Central 
Pacific  By.  Co.,  255  IT.  S.  228;  and  it  is  appaioit  from 
the  granting  act  and  resolution  that  ''it  was  the  purpose 
of  Congress  in  making  the  grant  to  confer  a  substantial 
right  to  land  within  the  indemnity  limits  in  lieu  of  lands 
lost  within  the  place  limits.''  Weyerhaeuser  v.  Hoytj  219 
U.  S.  380,  387.  Such  rights  are  within  the  protecticm  of 
the  due  process  of  law  clause  of  the  Constitution.  Sinking- 
Fund  Caaea,  99  U.  S.  700,  718. 

When  the  grant  was  made  by  the  act  and  resolution 
it  was  thought  that  the  indemnity  limits  as  therein  de- 
fined contained  lands  largely  in  excess  of  what  would  be 
required  to  supply  losses  within  the  place  limits,  and  hence 
the  provision  in  §  6  under  which,  as  construed  by  the  land 
officers  and  this  court,  all  lands  in  the  indemnity  limits 
were  to  be  and  remain  subject  to  the  operation  of  the 
preSmption  and  homestead  laws,  save  as  the  odd-num* 
bered  sections  should  be  taken  out  of  their  operatbn  by 
indemnity  selections.  Under  thfiit  provision,  however,  the 
lands  available  for  indemnity  were  diminished  much  more 
rapidly  than  was  expected;  but  as  the  provision  was  one 
of  the  terms  of  the  grant  the  company  must  submit  to 
whatever  of  disadvantage  results  from  it.  This  the  com- 
pany frankly  recognizes,  for  in  its  brief  it  says:  ''It  was 
a  part  of  our  contract  that,  until  selected,  lands  within 
the  indemnity  belt  should  be  open  to  settlement  under 
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the  homestead  and  preemption  laws'';  and  also,  ''The 
question  here  is  not  whether  in  the  face  of  the  deficiency 
tiie  settler  [before  selection]  may  acquire  rights  superior 
to  ours,  for  we  concede  that  he  may/'  But  that  provision 
gives  no  warrant  for  thinking  that^  after  the  company 
has  earned  the  right  to  receive  the  lands  comprehended 
in  the  grant,  the  Government  is  free  to  reserve  or  appro- 
priate to  its  own  uses  lands  in  the  indemnity  limits  which 
are  required  to  supply  losses  in  the  place  limits.  We  say 
''required"  because  we  perceive  no  reason  to  doubt  that 
lands  in  the  indCTonity  limits  may  be  so  reserved  or  ap- 
im>priated  where  what  remains  is  suflSdent  to  satisfy  all 
the  losses. 

While  it  often  has  been  said  that  imder  such  a  grant  no 
right  attaches  to  any  specific  land  within  the  indemnity 
limits  until  it  is  selected,  an  exammation  of  the  cases  will 
show  that  this  general  rule  never  has  been  applied  as 
between  the  Government  and  the  grantee  where  the  lands 
available  for  indemnity  were  not  sufiicient  for  the  piu-- 
I)oee.  Its  only  application  has  been  where  either  the 
rights  of  settlers  were  involved,  or  the  lauds  available  for 
indemnity  exceeded  the  losses,  thereby  making  it  essen- 
tial that  there  be  a  selection  and  identification  of  the 
particular  lauds  sought  to  be  taken.  This  distinction  is 
illustrated  in  St  Paid  &  Pacific  R.  R.  Co.  v.  Northern 
Pacific  R.  R.  Co.f  139  U.  S.  1.  Tlie  question  there)  pre- 
sented was  whether  there  was  any  need  for  a  sekiction 
where  no  right  of  a  settler  was  involved  and  the  lands 
available  for  indemnity  were  not  sufficient  to  supply  the 
losses.  By  reason  of  this  insufficiency  it  was  ruled  that 
the  lauds  hi  the  indemnity  limits  necessarily  were  appro- 
priated to  satisfy  the  losses  and  that  no  selection  was  re- 
quired. The  court  said,  p.  19:  "As  to  the  objection  that 
no  evidence  was  produced  of  any  selection  by  the  i^re- 
tary  of  the  Interior  from  the  indemnity  lands  to  make 
up  for  the  deficiencies  found  in  the  lands  within  the  place 
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limitBy  it  is  sufficjent  to  obeerve  that  all  the  lands 
the  indemnity  limits  only  made  up  in  part  for  these  de- 
ficiencies. Tliere  was,  therefore,  no  occasion  for  the  ex- 
ercise of  the  judgment  of  the  Secretaiy  in  selecting  from 
them,  for  they  were  all  appropriated."  That  ruling  re- 
lated to  the  right  to  indemnity  lands  under  this  grant, 
and  so  is  particularly  in  point;  but  it  is  well  to  observe 
that  what  was  said  about  an  existing  deficiency  related, 
as  appears  on  pages  8  and  9  of  the  opinion,  to  the  portion 
of  the  grant  in  Miimesota  and  not  to  other  portions.  This 
exception  to  the  general  rule  that  a  selection  is  essential 
has  been  recognized  by  this  court  in  other  cases.  United 
States  V.  Missouri,  Kansas  &  Texas  By.  Co.^  141  U*  S. 
358,  376;  UnUed  States  v.  Cotton  MarUe  &  Urns  Co.,  146 
U.  S.  615,  616;  Southern  Pacific  R.  R.  Co.  v.  BeS,  183  U.  8. 
675,  682. 

One  of  the  regulations  of  the  Land  Department  requires 
that  indemnity  selections  be  accompanied  by  a  spedfica- 
tion — ^tract  for  tract — of  the  losses  on.  account  of  which 
theyaremade.  But  that  department  holds  that  this  regu- 
lation does  not  apply  where  the  losses  exceed  the  lands 
which  may  be  taken  as  indemnity.  Thus  in  HoMtihgs  and 
Dakota  Ry.  Co.,  19  L.  D.  30,  it  was  said  by  Secretaiy 
Smith:  '^The  object  in  establishing  the  rule  was  to  pre- 
vent the  possibility  of  one  basis  of  loss  being  used  for 
more  than  one  selection.  As  this  grant  is  known  to  be 
deficient  over  eight  himdred  thousand  acres  .  ,  •  the 
danger  of  a  duplication  of  the  losses  does  not  exist;  and 
the  reason  of  the  rule  ceasing,  the  rule  itself  does  not 
operate."  And  a  similar  ruling  is  found  in  Chic<tgo,  Rodo 
Island  &  Pacific  R.  R.  Co.  v.  Wagner,  25  L.  D.  458,  460, 
and  other  cases. 

Giving  eflfect  to  all  that  bears  on  the  subject,  we  are  of 
opinion  that  after  the  company  earned  the  right  to  receive 
what  was  intended  by  the  grant  it  was  not  admissible  lex 
the  Government  to  jeserve  or  appropriate  to  its  own  uses 
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lands  in  the  indemnity  limits  required  to  supply  losses  in 
the  place  limits.  Of  course,  if  it  could  take  part  of  the 
lands  required  for  that  purpose,  it  could  take  all  and 
thereby  wholly  defeat  the  provision  for  indemnity.  But 
it  cannot  do  either.  The  '^substantial  right"  conferred 
by  that  provision  (Weyerhaeuser  v.  Hayty  supra),  cannot 
be  thus  cut  down  or  extinguished.  Smking^Fund  Cases^ 
swpra. 

A  more  difficult  question--4o  which  only  slight  atten- 
tion is  i^ven  in  the  briefs— is  whether  it  sufficiently  ap- 
pears from  this  record  that  the  grant  was  deficient  at  the 
time  of  the  temporary  withdrawal,  that  is,  that  the  lands 
available  as  indemnity  were  not  then  sufficient  to  supply 
the  losses.  The  question  is  one  the  determination  of 
ndiich  rests  primarily  with  the  Land  Dq>artment.  The 
stipulation  on  which  the  case  was  heard  does  not  show 
that  the  Department  has  determined  the  question,  nor 
that  it  has  refused  to  do  so,  but  only  that  the  question 
was  not  conskiwed  when  this  patent  was  issued,  the  with- 
drawal bemg  then  inadvertently  overlooked.  In  these 
eireumstances,  to  entitle  eitlMsr  party  to  have  the  question 
determined  in  this  suit  the  facts  shown  should  make 
its  right  solution  quite  plain,  for  the  decision  might  con- 
chide  both  parties  for  all  time, — as  respects  other  lands 
as  well  as,  those  in  suit.  SovJOnem  Pacific  B.  R.  Co.  v. 
Uniiied  States,  168  U.  S.  1,  48.  Of  course,  the  company  is 
entitled  to  have  the  question  considered  and  decided 
somewhere,  and,  if  the  deficien<7  be  established,  is  en- 
titled to  have  the  selection  of  these  lands  sustained.  A 
third  ot  a  century  already  has  elapsed  since  the  company 
earned  the  rjj^t  to  reodve  what  was  intended  by  the 
grant. 

Two  matters  stated  in  the  stipulation  are  relied  upon 
as  showing  a  deficiency.  One  is  that  in  1906  the  Com- 
missioner reported  to  the  Secretary  that  the  adjustment 
of  the  grant  had  progressed  to  a  point  where  it  was  dis« 
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closed  that  there  was  a  net  deficieDoy  of  4,092|472.99 
acres.  By  the  Act  of  March  3,  1887,  mpra,  the  super* 
vision  of  the  adjustmrnt  was  specially  devolved  on  the 
Secretaiy,  and  yet  the  stipulation  does  not  show  that  he 
approved  the  Commissioner's  rqx>rt  or  in  any  way  reoog- 
nised  it  as  correct.  We  think  the  report,  in  the  absence 
of  any  confirmatory  action  l^  the  Secretaiy ,  cannot  be 
taken  as  sufficiently  establishing  that  a  deficiency  existed. 
The  other  statement  is  that  at  the  time  of  the  temporary 
withdrawal  all  the  lands  theretofore  recdved  l^  the  com- 
pany  plus  all  that  it  was  possiUe  for  it  to  receive  there- 
after, whether  as  place  lands  or  indemnity  lands,  did  not 
equal  ''the  sum  total  of  all  the  odd-numbered  sections 
lying  within  the  primary  or  place  limits/'  and  that  con- 
dition still  obtains.  But  the  statement  also  says  that  the 
Government  "doe^  not  admit  that  the  correct  measure 
<rf  the  grant  is  the  aggr^;ate  area  of  all  oddHiumbered 
sections  within  the  primary  or  place  limits."  What  was 
meant  l^  this  qualification  is  not  otherwise  disdosed;  nor 
is  it  eq>lained  in  the  briefs.  The  aggregate  of  the  odd- 
numbered  sections  within  the  place  limits  is  the  correct 
measure  of  the  grant,  unless  (a)  part  of  the  grant  included 
only  a  moiety  of  those  sections,^  or  (b)  the  route  of  this 
road  and  that  of  another  with  a  prior  land  grant  were 
found  to  be  upon  the  same  general  line,  in  which  event  a 
stated  deduction  was  to  be  made  from  the  amount  of  land 
granted  to  this  company.'  There  would  be  no  right  to 
as  respects  the  moiety  not  included,  nor  as 


>  Saidhem  Pacific  R.  R.  Co.  v.  VnUei  States,  183  U.  8.  519,  525; 
8iauxCiiyaiSt.PmdB.  R.  Co.y.  United  atates,  160U.8.84e,ae4r^e5. 
And  Bee  United  Statee  v.  Northern  Pacific  A.  A.  Co. ,  103  U.  8. 1 . 

*  Section  3  of  the  granting  act  contains  the  following:  **Pramded^ 
That  if  said  route  shall  be  found  upon  the  line  of  any  other  railroad 
route  to  aid  in  the  construction  of  which  lands  have  been  heretofore 
granted  by  the  United  States,  as  far  as  the  routes  are  upon  the  same 
general  line,  the  amount  of  land  heretofore  granted  shall  be  deducted 
from  the  amount  granted  by  this  act." 
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nspeets  the  lands  lequiied  to  be  deducted.  Either  of 
those  oonditioDSi  if  existiBg,  would  affect  the  measure  of 
the  grant  and  would  have  to  be  considered  in  determining 
whether  there  was  a  defidenoy.  The  stipulation  does  not 
show  the  presenoe  or  the  absenoe  of  either  condition,  and 
tl^e  matter  is  not  one  of  which  courts  take  judicial  notice. 
Therefore  the  actual  situation,  whatever  it  may  have 
been,  should  have  been  shown.  As  this  was  not  done, 
neither  party  is  entitied  to  have  the  question  whether 
there  was  a  deficiency  determined  upon  the  present  record. 

Turning  to  the  published  decisions  of  the  Land  Depart- 
ment, we  find  that  in  Hessey  v.  Northern  Pacific  Ry.  Co.y 
43  L.  D.  302,  the  Secretary  distinctly  declared  that  the 
grant  was  so  far  deficient  that  many  losses  within  the 
place  limits  must  remain  unsatisfiedi  and  ther^ore  that 
complianoe  with  a  proviskm  that  indemnity  selections  be 
made  frpm  lands  nearest  the  line  of  the  road  was  no  longer 
required.  But  as  that  finding  apparently  related  to  the 
situation  existing  December  9,  1909,  it  cannot  be  taken 
as  showing  that  there  was  a  deficiency  almost  six  years 
before,  when  the  temporary  withdrawal  now  in  question 
was  made.  The  situation  may  have  changed  materially 
in  the  meantime,  for  doubtless  large  numbers  of  home- 
stead entries  were  being  made  within  the  indemnity  limits 
every  year. 

We  conclude  that  the  decrees  below  must  be  reversed 
and  the  suit  remanded  to  the  District  Court  with  direc* 
tions  (a)  to  accord  the  parties  a  reasonable  opportunity, 
on  a  further  hearing,  to  supplement  and  perfect  the  show- 
ing made  in  the  present  record,  if  either  or  both  are  so 
disposed,  (b)  if  the  parties  aviul  themselves  of  that  op- 
portunity, to  proceed  to  an  adjudication  of  the  suit  upon 
the  record  as  thus  sum>lemented,  and  (c)  if  the  parties  do 
not  avail  themselves  of  that  opportimity,  to  enter  a  decree 
canceling  the  patent  without  prejudice  to  the  right  of  the 
company  to  have  the  question  of  the  asserted  deficiency 
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in  the  grant  detennined  by  the  Land  Dqiartment  and  to 
have  the  present  sdeetkm  sustained  and  gt9<en  full  effect, 
if  the  grant  was  defirient  wbea  the  tenqmaiy  with- 
drawal ¥^8  made. 


^m^ 


STATE   OF  OKLAHOMA   v.   STATE   OP  TEXAS, 
UNITED  STATES,  INTERVENER. 

mSQUITT. 
No.  23,  OrigmaL  Aisoed  Deeember  14, 15,  IffiO.— Deaded  April  11,  Ittl. 

OUabcma  bffoo^t  this  suit  ngjuuA  Texas  to  twtsMwh  Ae  boundaiy 
between  tbe  two  States  wlieve  it  folkm  Ite  eoo^ 
from  the  lOOth  d^ee  of  west  loivtode  to  the  essMj  boundaiy 
of  Oklahoma^  ocmtendiog  that,  as  fixed  by  the  Tteaty  of  Fefani^ 
1819  (8  Stat.  252),  the  line  folkiwed  the  aoath  bank  of  that  rivar  and 
that  thie  was  finally  md  oondiisivdy  adjodieated  in  the  case  of 
UndMi  Oolet  y.  Tenu,  102  XT.  8. 1,  wherein  the  final  deeree  dedaied, 
''that  the  tenilQiy  east  of  the  lOOtti  meridian  of  ki^itade,  west 
and  aoath  of  the  riirer  now  known  aa  the  Noftii  Foik  of  Bed  River, 
and  north  of  a  line  f dlowing  westwaid,  aa  preKribed  by  the  traa^ 
of  1819  betweoi  the  United  States  and  Spain,  the  comae,  and  aUmg 
the  wuOi  fionJb,  both  of  Red  River  and  of  the  river  now  known  as  the 
Pkairie  Dog  Town  Fork  w  South  Fork  of  Red  River  nntfl  such  line 
meetB  tiielOOtti  meridian  of  topptode  which  teiiitmyiiaometinieB 
caOed  C^eer  Oomn^y  eisisiiliiteB  no  part  of  the  teaiituiy  ptopeily 
indnded  within  or  rJi^tliiQj  brinngipg  to  Tens  at  the  time  of  the 
arimiflKion  of  that  State  into  the  Union,  and  ia  not  within  the  limits 
nor  mider  the  joradiction  of  that  State,  but  is  subject  to  the  er- 
dnaive  juriniietion  of  the  United  States  of  America;*'  the  United 
Dowes,  mierveumg  «o  proceci  piopfwiafj  mieresis  naiinwi  tor  meu 
and  lor  Indians  in  the  bed  of  the  liver,  auppovted  these  contentions 
of  Oidahoaia;  wfaik  Texas  contended  that  the  boundaiy  was  fined 
by  the  treaty  at  the  mkkile  of  the  main  dirnnel  of  the  river,  and 
denied  that  ito  precise  kication,  whether  there  or  on  the  south  bank, 
was  determined  by  the  f onner  proceeding,  asserting  that  the  issues 
there  reelecting  tiie  river  were  nnnfinad  to  the  guesUun  which  of 
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the  two  folks  ms  the  Bed  River  of  the  treaty  and  to  the  ownership 
of  and  jniisdiction  over  the  disputed  land  lying  between  them. 
HM:  (1)  That,  sinoe  there  was  jurisdiction  over  the  subject-matter 
and  parties  in  the  former  case,  and  since  the  parties  in  the  cases  were 
the  same  or  in  privity,  (Oklahoma  having  succeeded  in  part,  as  to 
governmental  jurisdiction,  to  the  position  formerly  held  by  the 
United  States) ,  the  decree,  in  locating  the  boundary  line  with  respect 
to  the  course  of  Red  River  and  in  construing  the  treaty  as  placing 
it  along  the  south  bank,  was  conclusive  in  this  case,  if  the  matter 
so  decided  was  within  the  issues  then  proper  to  be  decided,  or  was 
presented  and  actually  deteimined  in  the  course  of  deckling  those 
issues.    P.  86. 

(2)  That  what  was  involved  and  determined  in  the  former  suit  was 
to  be  tested  by  an  examination  of  the  record  and  proceedings  therein, 
includiDg  the  pleadings,  the  evidence  submitted,  the  respective 
contentions  of  the  parties,  and  the  findings  and  opinion  of  the  court, 
there  being  no  occasion  for  resorting  to  extrinsic  evidence.   P.  88. 

(3)  That  the  matter  of  the  true  locatk>n  of  the  boundary  between 
the  territory  of  the  United  States  and  Texas  where  it  followed  the 
Red  River  bordering  upon  Greer  County,  and  the  question  whetlAr 
the  boundary  followed  the  middle  or  the  south  bank  of  the  River, 
were  wil^iin  the  issues  made  by  the  pleadings,  recognised  by  both 
parties  and  the  court,  to  be  determined  according  to  the  true 
effect  and  meining  of  the  Treaty  oi  1819;  that,  in  elucidation, 
the  treaty,  and  much  historical  evidence  of  the  negotiations  that 
led  up  to  it,  were  introduced,  discussed  by  counsel  in  argument, 
and  referred  to  in  the  opinion  of  the  court;  and  that  the  matter  was 
directly  deteimined  and  made  a  part  of  the  final  decree,  and  by 
every  applicable  test  was  tea  judicata,    P.  92, 

(4)  That  the  adjudication  not  only  concluded  the  parties  with  respect 
to  that  part  of  the  boundary  which  borders  upon  what  was  called 
Greer  County,  but  settled  tiie  construction  of  the  treaty  (Art.  3) 
as  to  the  entire  course  of  the  Red  River  where  it  marks  the  boundary 
between  the  territory  then  of  the  United  States  and  that  of  the  State 
of  Texas.   P.  63. 

• 

The  case  is  stated  in  the  opinion,  post  81.  (See  post,  602.) 

■ 

Mr.  Assistant  Attorney  General  Gamett,  with  whom  Mr, 
W.  W,  Dyar  and  Mr.  John  A.  Fain,  Special  Assistants 
to  the  Attorney  (General,  were  on  the  brief,  for  the  United 
States,  intervener. 
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Mr.  C.  M.  Cureton,  Attorney  General  of  the  State  of 
Texas,  and  Mr.  Thomaa  W.  Oregcry,  with  whom  Mr.  W. 
A.  Keding,  Mr.  E.  F.  SmUh,  Mr.  C.  W.  TajfioTy  Mr.  0. 
CarroU  Todd  and  Mr.  B.  H.  Ward  were  on  the  brief,  for 
defendant : 

The  Treaty  of  1819,  construed  without  the  asastanoe 
of  other  public  documents  or  acts,  fixes  the  boundary 
along  the  mid-channel  of  Bed  River.  This  is  confirmed 
by  the  n^otiations  leading  up  to  the  treaty  and  the  con- 
struction placed  upon  it  by  the  United  States,  Oklahoma 
and  the  Republic  and  State  of  Texas,  as  indicated  by 
their  legislative,  executive  and  judicial  documents  and 
acts. 

In  so  far  as  the  decree  in  the  Greer  County  case.  United 
States  V.  TexaSf  162  U.  S.  1,  referred  to  the  boundary  line 
of  the  Treaty  of  1819  as  following  the  south  bank  of  Red 
Biver,  it  was  outside  the  issues  litigated  and  is  not  con- 
clusive upon  the  parties  to  this  cause.  The  pleadings  and 
opinion  in  that  case  show  that  only  two  issues  were  pre- 
sented for  decision,  the  first  beii^  whether  the  100th 
meridian  erroneously  shown  by  Melish's  Map,  or  the 
true  meridian,  should  govern,  the  second  issue  being 
^hich  of  the  two  forks  of  Red  River  was,  above  their 
point  of  junction,  the  Red  River  described  in  Art.  3  of 
the  Treaty  of  1819. 

Texas  contended  that  the  Melish  Map  should  control, 
and  that,  therefore,  the  boimdary  lay  far  east  of  the  forks 
of  Red  River,  and  that  Texas  was,  therrfore,  entitled  to 
the  land  known  as  Greer  County  without  reference  to 
whether  the  North  or  South  Fork  of  Red  River  was  the 
river  of  the  treaty.  In  the  Greer  County  case  the  court 
discusses  this  first  issue  on  pages  29  to  42  of  the  opinion, 
and  deciding  against  the  contention  of  Texas  concludes 
with  the  statement  that  the  astronomically  correct  location 
of  the  100th  meridian,  and  not  the  erroneous  location  of 
that  meridian  shown  by  Melish's  Map,  governs. 
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The  oourt  then  immediately  adds  that,  ''the  real  ques- 
tion for  solution  is  whether,  as  contended  by  the  United 
States,  the  line  'following  the  course  of  the  Rio  Roxo  west- 
uHxrd  to  the  degree  of  longitude  100  west  from  London' 
meets  the  100th  meridian  at  the  point  where  Prairie  Dog 
Town  Fork  of  Red  River  crosses  that  meridian,  or 
whether,  as  contended  by  the  State,  it  goes  northwest- 
wardly up  the  North  Fork  of  Red  River  until  that  river 
crosses  the  100th  meridian  many  miles  due  north  of  the 
initial  monument  established  by  the  United  States  in 
1857." 

Conformably  with  its  all^ations,  the  amended  bill 
prayed  to  have  determined  ''and  put  at  rest  questions 
which  now  exist  as  to  whether  the  Prairie  Dog  Town 
fork  or  the  North  fork  of  Red  River,  as  aforesaid,  con- 
stitutes the  true  boundary  line  of  the  Treaty  of  1819, 
aforesaid,  and  whether  the  tract  or  parcel  of  land  lying 
and  being  between  said  two  streams,  and  called  by  the 
authorities  of  the  State  of  Texas  'Greer  County,'  is 
within  the  boundary  and  jurisdiction  of  the  Uidted  States, 
or  of  the  State  of  Texas."  It  is  therefore  specifically 
stated  that  one  of  the  "questions  which  now  exist  "  is 
which  fork  constituted  the  boundary  line  of  the  treaty, 
and  the  other  question  is  did  the  land  lying  between  the 
two  forks  belong  to  the  United  States  or  Texas.' 

The  prayer  asks  to  have  the  "true  boundary  line" 
determined  and  settled,  but,  in  the  same  sentence,  this 
gsDenl  request  is  limited  by  the  specific  statement  that 
the  issue  is  "whether  the  Prairie  Dog  Town  fork  or  the 
North  fork  of  Red  River,  as  aforesaid,  constitutes  the 
true  boundary  line  of  the  Treaty  of  1819;"  the  general 
request  to  have  the  true  boundary  Une  determined  is, 
therefore,  qualified  by  the  more  specific  prayer  that  the 
court  detennine  which,  of  the  two  forks  constitutes  the 
true  boundary  line. 

But,  if  the  prayer  is  gLwea  a  broader  meaning  than  that 
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which  is  here  suggested  as  correct,  it  will  not  warrant  a 
decree  going  beyond  the  issue  made  by  the  pleadings. 
No  matter  how  broad  the  prayer  for  relief  may  be  the 
decree  must  conform  to  the  case  stated  in  the  bill.  AUen 
V.  PuUman'a  Palace  Car  Co.,  139  U.  S.  658,  662;  Kent  v. 
Lake  Superior  Canal  Co.,  144  IT.  S.  75,  92;  Catea  v.  AUen, 
149  TT.  a  451,  459;  Bamea  v.  Chicago,  Milwaukee  &  Si. 
Paid  Ry.,  122  U.  S.  1. 

The  answer  of  Texas  met  the  issue  concerning  the  two 
forks  and  set  forth  a  number  of  reasons  why  the  court 
should  find  that  the  North  Fork  was  the  river  of  the 
treaty.  Certain  acts  of  the  plaintiff  alleged  to  be  a 
recognition  of  the  defendant's  claim  were  pleaded,  but 
none  of  these  acts  raises  any  question  concerning  the 
location  of  the  treaty  line  upon  Bed  River.  The  answer 
concludes  by  asserting  that  ''The  Rio  Roxo  of  the  Treaty 
is  and  was  the  North  Fork  of  Red  river,  so  called  by  the 
complainant,  and  not  the  Kecheaquehono  or  South  prong 
of  Red  river,  as  styled  by  complainant,"  and  that  ''Gre»r 
Coimty  hath  ever  been  the  territory  of  Texas  and  of  thoge 
to  whom  Texas  is  successor,"  and  asked  for  dismissal  of 
the  bin. 

The  briefs  filed  in  the  Greer  County  case  do  not,  any 
more  than  the  pleadings,  raise  any  question  concerning 
the  location  of  the  treaty  line  upon  Red  River.  There  is, 
therefore,  no  evidence  that,  although  the  pleading3  did 
not  raise  this  issue,  the  parties  nevertheless  presented 
the  question  to  the  eowct.  On  the  contrary,  the  briefs  show 
that  they  did  not  do  so.  The  lack  of  such  proof  and  con- 
tention are  important  since  the  party  invoking  the  doc- 
trine of  res  judicata  as  to  even  an  essential  issue  not  in- 
volved in  He  pleadings  has  the  burden  of  establishing 
that  the  issue  was  in  fact  litigated.  SUberrieva  v.  SUber^ 
stem,  218  N.  Y.  525,  528. 

The  opinion  in  the  Greer  County  case  clearly  recognises 
the  nature  of  the  issues  presented  by  the  pleadings  and 
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litigated  by  the  parties.  It  even  states  the  exact  acreage, 
down  to  a  fraction  of  an  acre^contuned  in  Greer  County, 
and  says  that  the  land  involved  is  north  of  the  line  marked 
on  the  map  with  the  words  '^Boundary  claimed  by  U.  S." 
On  turning  to  the  map  referred  to  and  appearing  on  page 
22  of  the  opinion,  it  will  be  observed  that  the  ''Unassigned 
Land  ''  b  thereon  indicated  as  bounded  on  the  south  by 
a  line  marked  "Boundary  claimed  by  U.  S."  and  that 
the  land  in  dispute  lies  north  of  this  line,  as  stated  by  the 
court;  also  that  the  line  marked  "Boundary  claimed  by 
U.  S."  is  not  on  the  south  side  of  the  river,  but  is  either 
on  the  north  side  of  the  river  or  in  the  middle  of  the 
river. 

In  no  part  of  the  lengthy  opinion  does  the  court  discuss 
the  question  whether  the  boundary  line  follows  the  mid- 
channel  or  the  south  bank  of  Bed  River.  The  opinion 
does  not  mention  the  south  bank  of  Bed  Biver,  but  in 
one  place  it  assumes  that  the  treaty  placed  Bed  Biver 
within  the  United  States  (p.  37). 

No  reason  is  given  in  support  of  this  conclusion.  The 
statement  in  r^ard  to  Bed  Biver  is,  in  fact,  merely 
parenthetical,  and  is  beside  the  point  which  the  court 
was  considering,  namely,  whether  the  100th  meridian  of 
the  boundary  line  was  that  marked  upon  Melish's  Map 
or  was  the  true  100th  meridian. 

Not  only  was  there  no  allegation  or  contention  in  the 
pleadings,  or  in  the  briefs  or  in  the  opinion,  in  the  Greer 
County  case  to  the  efifect  that  the  south  bank  of  Bed  Biver 
was,  or  was  not,  the  boundary,  but  it  is  confidently  as- 
serted that  the  words  '^south  bank,"  in  relation  to  Bed 
Biver,  do  not  occur  in  the  entire  Greer  Coimty  record 
and  proceedings  except  in  the  decree  of  the  court. 

The  pleadings  in  the  Greer  County  case  excluded  from 
the  court's  consideration  the  question  whether  or  not  the 
boundary  line  followed  the  south  bank  of  Bed  Biver. 

The  present  suit  is  to  settle  the  title  to  the  land  lying 
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between  the  middle  of  Red  River  and  its  south  bank; 
the  Greer  County  case  was  to  determine  whidi  f oric  of 
Red  River  was  the  river  of  the  treaty  and  thereby  settle 
the  title  to  the  land  between  those  forks. 

The  amended  bill  sums  up  the  substance  of  the  com- 
plaint by  stating  that  the  United  States  by  the  Treaty 
of  1810,  ^'Became  entitled  to  possession  of  and  juris- 
diction over  ail  that  parcel  or  tract  of  land  which  lies  be- 
tween what  has  been  herrin  designated  as  the  Prairie 
Dog  Town  Fork  or  Main  Red  River,  and  the  North 
Fork  of  Red  River/'  The  answer  of  Texaa  does  not 
question  or  deny  complainant's  above  descrq>tk>n  of  the 
area  in  oontrova*8y.  The  opinion  recognises  that  the 
lands  in  litigation  were  bounded  by  and  lay  between  the 
two  forks  of  the  river.  The  act  <rf  the  Texas  legislature 
creating  Greer  County  and  fixing  the  river  forks  as  boun- 
daries was  quoted  in  the  opinion,  and  at  another  point 
(p.  88)  Justice  Harlan  refers  to  the  fact  that  Texas  had 
"created  the  county  of  Greer  with  boundaries  that  ii^ 
dude  the  whole  of  the  territory  in  dispute." 

The  pleadings  and  opinion  show  that  the  land  in  dis- 
pute was  throus^out  defined  as  bounded,  except  on  the 
west,  by  the  two  forks  of  Red  River. 

A  river  named  as  a  boundary  fixes  the  line  in  the  main 
channel  of  the  stream  unless  other  clauses  are  used  which 
extend  or  restrict  the  grant.  This  rule  is  applied  to  the 
construction  of  private  grants.  Brawn  v.  Huger,  21  How. 
306,  320;  Railroad  Co.  v.  Schwmeir,  7  Wall.  272,  287. 
It  is  also  the  rule  applied  to  treaties  or  public  enactments. 
Where  a  navigable  river  is  made  the  boundary  between 
States  the  line,  in  the  cibsence  of  a  ccmtrary  stipulation, 
follows  the  middle  of  the  main  channel,  or  the  Thalweg,  of 
the  stream.  Handly's  Lessee  v.  Anthony ,  5  Wheat.  373, 
370;  Iowa  v.  Illinois,  147  U.  S.  1;  Arkansas  v.  Tennessee, 
246  U.  S.  158;  Minnesota  v.  Wisconsin,  252  U.  S.  273. 

By  applying  these  rules  of  constructbn  it  is  seen  that 
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in  the  Greer  Ccnmty  case  the  territoiy  in  oontrovenfy  was 
stated  to  be  that  ^jdng  between  the  center  of  the  mam 
channel  of  the  North  Fork  and  the  center  of  the  main 
diannd  of  the  South  Fork  of  Red  River  and*  east  of  the 
100th  meridian. 

The  issue  contained  in  the  pleadings  was  therefore 
made  definite  1^  description  of  the  territory  involved 
in  the  dispute.  This  description  eliminated  from  the 
court's  consideration  any  issue  of  whether  the  line  fixed 
tqr  the  Treaty  of  1810  fdlowed  the  center  of  the  main 
diannd  or  the  south  bank  of  Red  River,  for  the  disputed 
aiea  did  not  extend  south  of  the  center  of  the  main  channel 
of  the  South  Fcnrk  of  the  river.  To  decree  that  the  land 
south  of  the  oeaaber  of  this  main  channel  belonged  to  the 
United  States  was  to  overstep  the  limits  of  the  case  made 
by  the  partaes. 

The  petition  of  interventicm  filed  by  the  United  States 
in  this  cause  suggests  that  the  court  in  the  Greer  County 
case,  after  awarding  the  land  in  controversy  to  the  United 
States,  was  required  to  'Mefine  and  delimit  with  certainty 
•  .  •  both  southern  and  the  western  boundaries.''  This 
suggestion  is  baaed  on  the  incorrect  assumption  that  the 
parties  had  asked  the  court  to  define  and  deUmit  the 
boundaries  of  the  disputed  territory,  whoeas  in  fact  the 
parties  had  themselves  defined  this  territory  and  had 
agreed  upon  its  limits  as  those  of  Greer  County.  Having 
so  agreed,  the  court  was  not  only  not  requirM,  but  it  was 
not  authoriied,  to  enter  a  dea:ee  going  beyond  those  limits. 

When  a  suit  is  upon  a  demand  different  from  that  in- 
volved in  a  former  suit  between  the  same  parties  or  their 
privies,  the  decree  in  the  former  suit  is  conclusive  only 
in  respect  to  matters  put  in  issue  an^  litigated  in  that 
suit.  Southern  Pacific  R.  B.  Co.  v.  vmued  State8,  168 
U.  S.  1,  48,  40;  Cromwdl  v.  County  cf  Sac,  04  U.  S.  351, 
356;  BuaaM  v.  Place,  04  U.  S.  606,  608,  600;  Ba4ford  v. 
Myers,  281  U.  S.  725,  738. 
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The  doctrine  of  res  judicata  restB  upon  the  fact  of  pricnr 
litigation  of  the  same  qucBtbn.  Aooordinglyy  when  the 
doctrine  is  invoked  the  court  is  calledupon  to  decide 
whether  the  matter  all^^  to  be  concluded  was  or  was 
not  in  fact  lit^ted  in  the  prior  suit.  In  case  of  doubt 
the  court  determines  the  scqpe  of  the  matters  previously 
litigated  by  interpreting  the  decree  which  was  entered, 
in  the  light  of  the  pleadings  and  of  the  opinion  of  the 
court.  National  Foundry  &  Pipe  Works  v.  Oconto  Water 
Co.,  183  U.  S.  216,  234.  If  the  pleadings  and  the  opinion 
of  the  court  show  that  any  portions  of  the  prior  decree 
went  beyond  the  issues  litigated  the  court  in  the  subee- 
qu^tit  suit  limits  the  binding  effect  of  this  decree  to  the 
questions  which  were  actually  presented  to  the  court  for 
decision.  Oraham  v.  Railroad  Co.,  3  Wall.  704;  Barnes  v. 
Chicago,  Milwaukee  &  St  Paul  By.,  122  U.  S.  1;  Vicks- 
burg  V.  Benson,  231  U.  S.  269. 

The  rule  that  the  binding  effect  of  a  deeree  is  limited 
to  the  issues  either  framed  by  the  pleadingB  or  actually 
litigated  is  not  a  mere  rule  of  construction,  but  is  a  bind- 
ing restriction  upon  the  power  of  the  court,  rendmng  void 
any  judgment  or  any  portion  of  a  judgment  rendered  in 
violation  ol  the  rule.  Reynolds  v.  Stockton,  140  U.  S.  264, 
265,  266;  Washington  B.  B.  v.  Bradleys,  10  Wall.  209, 
303;  Lcmdon  v.  Clark,  221  Fed.  Rep.  841;  Mitchdl  v. 
Indey,  33  Kansas,  664.  Theopmions  of  test  writers  and 
the  decisions  of  state  and  federal  courts  unanimously 
support  the  rule  that  a  decree  or  judgment  is  void  in  so 
far  as  it  purports  to  decide  a  point  not  in  issue  in  the  case 
[citing  many  cases]. 

No  epecial  features  in  the  Greer  Counly  cade  author* 
ized  a  decree  outside  the  scope  of  the  issues  litigated. 
The  principle  that  '^ equity  will  do  complete  justice '' 
did  not  extend  the  scope  of  the  issues.  That  principle 
does  not  in  any  way  blur  the  difference  between  matters 
in  issue  and  those  not  in  issue.    It  applies  only  to  the 
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former,  but  it  says  that  equity  is  not  barred  from  giving 
complete  relief  because  part  of  the  rdief  which  it  grants 
might  have  been  given  hj  a  court  of  law.  United  States 
V.  Unicn  Pacific  By.  Co.,  160  XT.  8.  1,  50.  Defendant 
therefore  points  out  that  the  principle  cannot  be  applied 
80  as  to  enlarge  or  extend  the  issues  made  by  the  parties 
in  the  Greer  County  case. 

It  should  also  be  noted  that  in  the  Greer  County  case 
this  court  was  not  exercising  the  usual  form  of  equity 
jurisdiction,  but  a  jurisdiction  based  on  the  exercise  dF 
sovereign  authority  and  the  maintenance  of  peace  and 
order  within  the  territory  involved.  As  an  ordinary  rule 
courts  of  equity  will  not  act  to  ascertain  boundaries  un- 
lesBi  in  addition  to  confusion  over  the  boundaries,  there 
is  some  peculiar  equity  suggested,  such  as  fraud,  multi- 
plicity of  suits,  or  such  relationship  between  the  parties 
that  it  is  incumbent  upon  one  of  them  to  preserve  the 
boundaries.  Pomeroy's  Equitable  Remedies,  2nd  ed., 
§§604-097. 

This  court  has  not  treated  boundary  disputes  between 
States  as  strictly  a  part  of  equity  jxuisdiction,  but  has 
followed  what  seraied  to  be  the  nearest  precedents  and 
framed  its  proceedings  according  to  those  adopted  by 
the  English  Court  of  Chancery  where  boundaries  of  polit- 
ical bodies  were  brought  in  question  before  it;  in  these 
boundary  disputes  between  States  the  court  has  followed 
the  rules  of  equity  only  when  they  appeared  to  serve  the 
ends  of  justice.  Rhode  Idand  v.  Masmchwetts,  14  Pet. 
210,  256-258. 

The  declarations  in  th^  opinion  cited  are  not  such  as 
would  lead  this  court  to  apply  to  the  Greer  County  case 
any  eqiiitable  principle  which  would  so  operate  as  to  con-  ' 
elude  a  sovereign  State  in  respect  of  a  boundary  question 
which  was  not  in  issue,  which  the  State  never  argued 
and  was  never  called  on  to  argue,  and  whiqh  was  never 
presented  to  tt^  court,  particularly  in  such  a  case  as  the 
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in  the  grant  determined  by  the  Land  Department  and  to 
have  the  present  selection  sustained  and  given  full  effect, 
if  the  grant  was  deficient  when  the  temporary  with- 
drawal was  made. 

Decree  reSareed. 


^m^ 


STATE   OF   OKLAHOMA   t;.   STATE   OF  TEXAS, 
UNITED  STATES,  INTERVENER. 

IN  EQIHTT. 
No.  23,  Original.   Argued  Deoember  14, 15, 1920.— Decided  April  11, 1021. 

Oklfthoma  brought  this  suit  against  Texas  to  estabUah  the  boundary 
between  the  two  States  where  it  foUows  the  oouise  of  the  Red  Biver 
■from  the  100th  degree  oi  west  longitude  to  the  easterly  boundary 
of  Oklahoma,  contendiog  that,  as  fixed  by  the  Treaty  of  February  22, 
1819  (8  Stat.  252),  the  line  foUowed  the  south  bank  of  that  river  and 
that  this  was  finally  and  conclusively  adjudicated  in  the  case  of 
United  States  v.  Texas,  162  U.  S.  1,  wherein  the  final  decree  dedared, 
"that  the  territMy  east  of  the  100th  meridian  of  longitude,  west 
and  south  of  the  river  now  known  as  the  North  Foric  of  Bed  River, 
and  north  of  a  line  following  westward,  as  prescribed  by  the  treaty 
of  1819  between  the  United  States  and  Spain,  the  course,  and  along 
the  south  banky  both  of  lied  River  and  of  the  river  now  known  as  the 
Prairie  Dog  Town  Fork  or  South  Foric  of  Red  River  until  such  line 
meets  the  100th  meridian  of  longitude— which  territory  u  sometimes 
called  Greer  County^— constitutes  no  part  of  the  tenitoiy  properly 
included  within  or  rightfully  bekmgiDg  to  Teocas  at  the  time  of  the 
admission  of  that  State  into  the  Union,  and  is  not  within  the  limits 
nor  under  the  jurisdiction  of  that  State,  but  is  subject  to  the  er- 
dusive  jurisdiction  of  the  United  States  of  America;"  the  United 
States,  intervening  to  protect  proprietary  interests  dsimed  for  itself 
aodfor  Indians  in  the  bed  of  the  river,  supported  these  contentions 
of  Oklahoma;  while  Texas  contended  that  the  boundary  was  fixed 
by  tho  treaty  at  the  middle  of  the  main  chpnnel  of  the  river,  and 
denied  that  its  precise  location,  whether  there  or  on  the  south  bank, 
was  determined  by  the  former  proceeding,  asserting  that  the  issues 
there  respecting  ttie  river  were  confined  to  the  question  whidi  of 
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the  two  folks  was  the  Red  Riyer  of  the  treaty  and  to  the  ownership 
of  and  jurisdiction  over  the  disputed  land  lying  between  them. 
EM:  (1)  That,  sinoe  there  was  jurisdiction  over  the  subject-matter 
and  parties  in  the  former  case,  and  sinoe  the  parties  in  the  cases  were 
the  same  or  in  privity,  (Oklahoma  having  succeeded  in  part,  as  to 
governmental  jurisdiction,  to  the  position  formerly  held  by  the 
United  States) ,  the  decree,  in  locating  the  boundary  line  with  respect 
to  the  course  of  Red  River  and  in  construing  the  treaty  as  placing 
it  akmg  the  south  bank,  was  conclusive  in  this  case,  if  the  matter 
so  decided  was  within  the  issues  then  proper  to  be  decided,  or  was 
presented  and  actually  deteimuied  in  the  course  of  deckling  those 
issues.    P.  86. 

(2)  That  what  was  involved  and  determined  in  the  former  suit  was 
to  be  tested  by  an  examination  of  the  record  and  proceedings  therein, 
including  the  pleadings,  the  evidence  submitted,  the  respective 
contentions  of  the  parties,  and  the  findings  and  opinion  of  the  court, 
there  being  no  occasion  for  resorting  to  e3ctrin8ic  evidence.    P.  88. 

(3)  That  the  matter  of  the  true  location  of  the  boundary  between 
the  territory  of  the  United  States  and  Texas  where  it  followed  the 
Red  River  bordering  upon  Greer  County,  and  the  question  whetlAr 
the  boundary  followed  the  middle  or  the  south  bank  of  the  River, 
were  within  the  issues  made  by  the  pleadings,  recognised  by  both 
parties  and  the  court,  to  be  determined  according  to  the  true 
effect  and  menning  of  the  Treaty  of  1819;  that,  in  elucidation, 
the  treaty,  and  much  historical  evidence  of  the  negotiations  that 
led  up  to  it,  were  introduced,  discussed  by  counsel  in  argument, 
and  referred  to  in  the  opinion  of  the  court;  and  that  the  matter  was 
directly  detennined  and  made  a  part  of  the  final  decree,  and  by 
every  applicable  test  was  res  judicata,    P.  92. 

(4)  That  the  adjudication  not  only  concluded  the  parties  with  respect 
to  that  part  of  the  boundary  which  borders  upon  what  was  called 
Greer  County,  but  settled  tiie  construction  of  the  treaty  (Art.  3) 
as  to  the  entire  course  of  the  Red  River  where  it  marks  the  boundary 
between  the  territory  then  of  the  United  States  and  that  of  the  State 
of  Texas.   P.  93. 

The  case  is  stated  in  the  opinion^  post  81.  (Seeposf,  602.) 

Mr.  Assislant  Attorney  General  Gamett,  with  whom  Mr. 
W.  W.  Dyar  and  Mr.  John  A.  Fain,  Special  Assistants 
to  the  Attorney  fieneraly  were  on  the  brief,  for  the  United 
States,  intervener. 
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between  the  two  countriee  where  formed  by  the  Red 
River  was  established  as  following  the  south  bank  of  that 
stream;  that  after  Mexico  had  become  independent^  and 
on  January  12,  1828,  a  treaty  was  conchided,  and  on 
April  5, 1832,  ratified  and  proclaimed,  between  the  United 
States  of  America  and  the  United  Mexican  States,  by 
which  the  validity  of  the  Treaty  of  1819  was  confirmed 
(8  Stat.  372);  that  m  the  year  1837  Texas  was  recognised 
as  an  mdependent  republic,  no  longer  under  the  power 
and  jurisdiction  of  Mexico,  and  on  April  25, 1838,  a  treaty 
was  concluded,  and  in  the  same  year  ratified  and  pro- 
claimed, between  the  United  States  and  the  Republic  of 
Texas,  by  which  the  boundary  as  thus  established  was 
accepted  by  that  Republic  as  binding  (8  Stat.  511);  and 
that  under  joint  resolutions  of  Ckmgress  dated  respectively 
March  1  and  December  29, 1845  (5  Stat.  797;  9  Stat.  108), 
Texas  was  admitted  into  the  Union  as  a  Stfite,  with  ''the 
territory  properly  included  within,  and  ri^tfully  belong- 
ing to  llie  Republic  of  Texas."  Tliat  by  Act  of  Congress 
approved  May  2,  1890,  a  temporary  govenmient  was 
provided  for  a  part  of  the  territory  adjoining  said  boundary 
on  the  north,  now  comprised  in  the  State  of  .Oklahoma, 
under  the  name  of  the  Territory  of  Oklahoma  (c.  182,  26 
Stat.  81),  and  that  by  §  29  (p.  93)  the  remaining  part  was 
designated  as  the  Indian  Territory;  but  that  by  §  25  (p.  92), 
in  view  of  the  existence  of  a  controversy  between  the 
United  States  and  the  State  of  Texas  as  to  the  ownership 
of  what  was  known  as  Greer  County,  described  as  ''the 
tract  of  land  Isring  between  the  Nortii  and  South  Forks 
of  the  Red  River  where  the  Indian  Territory  and  the 
State  of  Texas  adjom,  east  of  .the  one  hundredth  decree 
of  longitude,"  it  was  provided  that  the  act  should  not 
apply  to  that  county  until  the  title  thereto  had  been 
adjudicated  and  determined  to  be  in  the  United  States; 
and,  in  order  to  provide  for  a  speedy  and  final  judicial 
determination  of  th4  controversy,  the  Attorney  General 
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was  authoriied  and  directed  to  commeDoe  in  the  name 
and  behalf  of  tibe  United  States  and  proeecute  to  a  final 
determination  a  suit  in  equity  in  this  clourt  against  the 
State  of  Texas;  that  aoccmlinglyy  at  the  October  Term, 
1805  (1890),  the  Attorn^  General  of  the  United  States 
filed  in  this  court  an  original  bill  against  the  State  of 
Texas  to  determine  whether  the  territory  embraced 
within  the  then  County  of  Greer  was  in  the  State  of  Texas 
or  within  the  territory  and  exclusive  jurisdiction  of  the 
United  States;  that  after  a  full  hearing  of  said  cause  this 
court  found,  decided,  and  decreed  that  the  territory  east 
of  the  100th  meridian  of  longitude,  west  and  south  of 
the  river  now  Imown  as  the  North  Fork  of  Bed  Biver, 
and  north  of  a  line  following  westward,  as  prescribed  by 
the  Treaty  of  1819,  the  course,  and  along  the  south  bank, 
both  of  Bed  Biver  and  of  the  river  now  known  as  the 
Prairie  Dog  Town  Fork  or  South  Fork  of  Bed  Biver  un- 
til such  line  meeto  the  100th  meridian  of  longitude,  con- 
stitutes no  part  of  the  territory  properly  included  within 
or  rightfully  belonging  to  Texas  at  the  time  of  the  admis- 
sion of  that  State  into  the  Union,  and  was  not  within  the 
limits  nor  under  the  jurisdiction  of  that  State,  but  was 
subject  to  the  exclusive  jurisdiction  of  the  United  States 
of  America  (162  U.  S.  1,  90-41);  and  that  afterwards, 
under  Act  of  Ck)ngre8s  approved  June  16,  1906,  c.  3335, 
34  Stat.  267,  the  inhabitants  of  the  area  constituting  the 
Territoiy  of  Oklahoma  (including  said  Greer  County) 
and  th&  Indian  Territory  were  admitted  into  the  Union 
as  the  State  of  Oklahoma. 

The  State  of  Texas  appeared  in  the  present  suit  and 
filed  an  answer  denying  that  the  Treaty  of  1819  fixed  the 
boundary  at  the  south  bank  of  the  Bed  Biver;  asserting 
on  the  ccyntrary  that  the  treaty,  by  its  l^al  meaning  and 
effect,  fixed  it  in  the  middle  of  the  main  chaimel  of  that 
river;  denying  that  the  effect  of  the  decree  in  the  case 
of  Ufdied  States  v.  Texas  was  to  determine  that  the  south 
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bank  of  Bed  River,  or  of  the  Prairie  Dog  Town  Fork  or 
South  Fork  of  that  river,  constituted  the  boundary  be- 
tween the  United  States  and  Texas  at  any  pomt;  and 
setting  up  a  counterclaim  and  other  matters  not  neces- 
sary to  be  here  repeated. 

The  United  States,  by  leave  of  the  court,  intervened, 
and  by  its  petition  of  intervention  set  up  an  interest  as 
trustee  of  Indian  allottees  with  respect  to  certain  portions 
of  the  bed  of  the  Red  River  and  as  owner  in  its  own  rie^t 
of  a  large  part  of  the  bed  and  of  numeroiis  islands  therein; 
and  supported  the  contentions  of  the  State  of  Oklahoma  as 
to  the  location  of  the  boundary  line  by  the  true  construc- 
tion of  the  Treaty  of  1819  and  as  to  the  effect  of  the  final 
decree  in  United  Stales  v.  Texas. 

At  the  same  time  it  was  brought  to  the  attention  of  the 
court  that  because*  of  the  recent  discovery  and  develop- 
ment of  oil  and  gas  deposits  in  the  bed  of  the  river  ad- 
jacent to  Wichita  Ck)unty,  Texas,  serious  conflicts  had 
arisen  between  parties  claiming  title  from  the  State  of 
Texas  and  others  claiming  title  from  the  State  of  Oklar 
homa  or  under  the  mineral  laws  of  the  United  States;  and 
that  thei^  was  danger  of  the  exhaustion  of  the  deposits  of 
oil  and  gas  pending  the  determination  of  the  questions  at 
issue  between  the  parties  to  the  cause,  and  danger  of 
armed  conflict  between  rival  claimants  under  them;  and 
thereupon,  on  motion  of  the  United  States,  concurred  in 
by  the  State  of  Oklahoma  and  consented  to  by  the  State 
of  Texas  as  to  lands  claimed  in  its  proprietary  capacity, 
we  appointed  a  rsx^eiver  to  take  possession  of  that  part 
of  the  river  bed  lying  between  mid-channel  and  the  south 
bank,  and  within  the  disputed  oil  field. 

Fending  the  receiverdiip,  by  order  of  Jtme  7,  1020, 
made  pursuant  to  the  suggestion  of  the  parties,  we  set 
the  cause  down  for  hearing  at  the  present  term  upon  two 
questions  of  law,  with  leave  to  take  testimony  pertinent 
to  the  purpose.    263^*U.  S.  471. 
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The  teBtimony  was  taken  and  returned,  a  hearing  has 
been  had,  and  the  matter  is  now  to  be  decided. 

The  questions  are  as  follows:  ^'  (1)  Is  the  decree  of  this 
court  m  United  States  v.  The  SkOe  of  Texas,  162  U.  S.  1, 
final  and  conclusive  upon  the  parties  to  this  cause  in  so 
far  as  it  declares  that  the  Treaty  of  1819.  between  the 
United  States  and  Spain  Sxed  the  boundary  along  the 
south  bank  of  Red  River?  (2)  If  scdd  decree  is  not  con- 
clusive, then  did  the  Treaty  of  1819,  construed  in  the 
light  of  pertinent  public  documents  and  acts,  fix  the 
boimdary  along  the  mid-channel  of  Red  River  or  lilong 
the  south  bank  of  said  river?" 

The  first  is  a  question  of  iree  judicata,  and,  obviously, 
if  it  is  answered  in  the  affirmative,  the  second  becomes 
immaterial. 

The  general  principle,  applied  in  numerous  decisions  of 
this  court,  and  definitely  accepted  in  Southern  Pacific  £. 
B.  Co.  V.  United  Stales,  168  U.  S.  1,  48-49,  is,  that  a 
question  of  fact  or  of  law  distinctly  put  in  issue  and  di- 
rectly determined  by  a  court  of  competent  jurisdiction 
as  a  ground  of  recovery  or  defense  in  a  suit  or  action  be- 
tween parties  m  juris  is  conclusively  settled  by  the  final 
judgment  or  decree  therein  so  that  it  cannot  be  further 
fitigated  in  a  subsequent  suit  between  the  same  parties 
or  their  privies^  whether  .the  second  suit  be  for  the  same 
or  a  difiFer«Dit  caiise  of  action.  As  was  declared  by  Mr. 
Justice  Harlan,  speaking  for  the  court  in  the  case  cited 
(p.  49):  ''This  general  rule  is  demanded  by  the  very  ob- 
ject for  which  civil  courts  have  been  established,  which 
is  to  seeing  the  peace  and  repose  of  society  by  the  settle- 
ment <tf  matters  capable  of  judicial'  determination.  Its 
enforcement  is  essential  to  the  mahxtenance  of  social  or- 
der; for,  the  aid  of  judicial  tribunals  would  not  be  invoked 
^for  the  vindication  (rf  rights  of  pierson  and  property,  if, 
as  between  parties  and  their  privies,  conclusiveness  did 
not  attend  the  judgments  of  such  tribunals  in  respect  of 
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all  matters  properly  pat  in  ifisoe  and  actuaOy  determined 
by  them." 

In  order  to  aid  ns  in  ascertaining  whether  the  question 
of  bomidary  location  now  at  issue  was  settled  by  the 
decision  and  decree  in  the  Greer  (}ounty  case,  the  parties 
have  stipulated  that  the  entire  record  in  that  case,  in- 
cluding pleadings,  stipulations,  testimony,  briefs,  and 
documents  of  every  character,  now  on  file  in  this  court, 
and  the  orders  and  decrees  of  the  court  therein,  are  to  be 
considered  in  evidence  for  all  piupoees.  Thqr  bave  been 
examined  and  considered  accordingly. 

The  jurisdiction  of  the  court  over  the  subject-matter 
of  that  suit— its  origpial  jurisdiction  over  a  suit  in  equity 
brought  by  the  United  States  against  one  of  the  States 
to  determine  the  boundary  between  such  State  and  a 
Territory  of  the  United  States— was  put  at  issue  by  a 
demurrer  to  the  bill  of  complaint  in  that  case,  and  de- 
cided in  favor  of  the  jurisdiction.  United  States  v.  Texas, 
148  U.  S.  621,  641,  et  seq.  It  was  set  at  rest  when  fol- 
lowed by  the  making  of  a  final  decree.  United  Slates  v. 
Texas,  162  U.  S.  1,  90-91. 

That  the  court  had  jurisdiction  over  the  parties  is  ob- 
vious from  the  fact  that  the  suit  was  brou^^t  in  bdialf  of 
the  United  States  pursuant  to  an  act  oi  Congress  (Act  of 
May  2,^  1890,  c.  1^,  §  25,  26  Stat.  81,  92),  that  a  bill  of 
complaint  and  an  amended  bill  wero  filed,  to  each  of  which 
the  State  of  Texas  demurred,  and  also  answered;  and  that 
the  United  States  filed  a  roplication  (162  U.  S.  21-23), 
and  both  parties  introduced  evidence  and  participated  in 
the  hcsaring. 

Thero  is  identity  of  parties  between  the  former  suit  and 
the  present  one,  so  far  as  concerns  the  proprietary  interest 
now  set  up  by  the  United  States.  As  to  governmental 
jurisdiction,  the  State  of  Oklahoma  has  succeeded  in  part 
to  the  position  formerly  held  by  the  United  States,  and 
therefore  is  in-privity  with  it. 
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Tie  former  dedsioD  was  based  upon  final  hearing,  on 
issoe  joined  between  the  parties  and  upon  evidence  taken 
by  both;  and,  as  stated,  it  resulted  in  a  final  decree  (162 
U.  a  9D-«1). 

Therefore  it  lemains  onl^  to  conader  whether  the 
right,  question,  or  fact''  now  in  controversy— the- loca- 
tion of  the  boundaiy  line  with  respect  to  the  course  of  the 
Red  River,  and  whether  by  the  true  construction  of  the 
Treaty  of  1819  its  location  is  along  the  south  bank  or  in 
mid-diannel — ^was  put  in  issue  and  directly  determined 
in  the  former  case.  That  the  final  decree  purports  to 
determine  it,  is  obvious  from  a  reading  of  the  language 
employed  (162  V.  S.  90):  '^That  the  territory  east  of  the 
100th  meridian  of  longitude,  west  and  south  of  the  river 
now  known  as  the  North  Fork  of  Red  JEUver,  and  north 
of  a  line  following  westward,  as  prescribed  by  the  treaty  cf 
1819  between  the  United  States  and  Spain,  ffie  course,  and 
along  the  south  bank,  both  of  Red  River  and  of  the  river  now 
known  as  the  Prairie  Dog  Town  Fork  or  South  Fork  of  Red 
River  untU  such  line  meets  the  100th  meridian  of  longitude — 
which  territory  is  sometimes  called  Greer  County — con- 
stitutes no  part  of  the  territory  properly  included  within 
or  rightfully  belonging  to  Texas  at  the  time  of  the  ad- 
mission of  that  State  into  the  Union,  and  is  not  within 
the  limits  nor  under  the  jurisdiction  of  that  StatC;  but  is 
subject  to  the  exclusive  jurisdiction  of  the  United  States 
of  America*'' 

The  literal  meaning  of  this  is  not  seriously  disputed; 
but  it  is  insisted  that,  so  far  as  it  describes  the  boundary 
line  of  the  treaty  as  f blowing  the  south  book  of  the  river, 
it  was  outside  the  issues  litigated,  and  hence  is  not  con- 
clusive upon  the  parties  to  this  cause— in  effect,  that  in 
construing  the  decree  the  words  ''along  the  south  bank" 
should  be  excluded  from  consideration.  Clearly,  the  in- 
clusion of  those  words  amounted  to  a  decision  that  the 
correctness  of  that  particular  definition  of  the  boundaiy 
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was  within  the  issues  in  the  cause.  But  we  concede  that, 
in  a  subsequent  suit  upon  a  different  cause  of  action,  the 
question  whether  the  matter  decided  on  the  former  oc- 
casion was  within  the  issues  then  proper  to  be  decided,  or 
was  presented  and  actually  determined  in  the  course  of 
deciding  those  issues,  is  open  to  inquiry,  and  that,  unless 
it  be  answered  in  the  affirmative,  the  matter  is  not  res 
judicata. 

What  was  involved  and  determined  in  the  former  suit 
is  to  be  tested  by  an  examination  of  the  record  and  pro- 
ceedings therein,  including  the  pleadings,  the  evidence 
submitted,  the  respective  contentions  of  the  parties,  and 
the  findings  and  opinion  of  the  court;  there  being  no  sug- 
gestion that  this  is  a  proper  case  for  resorting  to  extrinsic 
evidence.  BuaseU  v.  Place,  94  IT.  S.  606,  608;  Last  Chance 
Mining  Co.  v.  Tyler  Mining  Co.,  157  U.  S.  683,  688,  H 
seq.;  Baker  v.  Cummings,  181  U.  S.  117, 124-130;  National 
Foundry  &  Pipe  Works  v.  Oconto  Water  Supply  Co.,  183 
U.  S.  216,  234. 

The  Act  of  May  2,  1890,  c.  182,  26  Stat.  81,  92,  briefly 
recited  the  existence  of  a  controversy  between  the  United 
States  and  the  State  of  Texas  as  to  the  ownership  of  the 
land  known  as  Greer  Coimty,  and  directed  the  Attorney 
General  to  bring  suit  in  this  court  in  order  that  the  right- 
ful title  to  that  land  might  be  finally  determined.  Re- 
ferring to  this,  and  to  the  history  and  natxu^  of  the  con- 
troversy, it  is  contended  that  the  pleadings  should  be  so 
construed  as  to  confine  the  issue  to  the  identification  of 
one  of  the  forks  of  the  Red  River  with  the  Red  River  of 
the  treaty.  It  is  true  that  the  principal  matter  in  dispute 
was  the  claim  of  the  United  States  to  ownership  of  the 
tract  of  land  lying  between  the  forks  and  boimded  on  the 
west  by  the  100th  meridian.  But  the  bill  and  the  amended 
bill,  after  reciting  Article  3  of  the  treaty  defining  the 
boundary^line  between  the  United  States  and  Spain,  by 
which  both  parties  tD  the  caiise  were  bound,  and  recoimt- 
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ing  the  history  of  the  controversy,  concluded  with  a  prayer 
that  the  bill  might  be  filed  and  Texas  made  a  defendant 
thereto,  ''to  the  end  and  for  the  purpose  of  determining 
and  set&ing  {he  true  boundary  line  between  the  United 
States  and  the  State  of  Texas,  and  to  determine  and  put 
at  rest  questions  which  now  exist  as  to  whether  the  Praiile 
Dog  Town  Fork  or  the  North  Fork  of  Red  River,  as 
aforesaid,  constitutes  the  true  boundary  line  of  the  Treaty 
of  1819";  and  that  upon  final  hearing  a  decree  might  be 
entered  establishing  complainant's  rights  as  set  up  in  the 
bill;  and  there  was  a  prayer  for  general  relief.  The  con- 
tention now  made  is  based  upon  an  unduly  narrow  inter- 
pretation of  the  act  and  of  the  pleading.  Granting  that 
the  substantial  controversy  related  to  the  ownership  of 
and  jurisdiction  over  the  tract  lying  between  the  forks, 
it  was  essential  to  a  complete  and  precise  di'iposition  of 
that  controversy  that  the  court  should  define  with  cer- 
tainty the  boimds  of  the  tract.  If  it  were  to  be  awarded 
to  the  State  of  Texas,  an  accurate  definition  of  its  north- 
erly boundary  was  essential;  if  to  the  United  States,  like 
accuracy  in  defining  its  southerly  boundary  was  called 
for;  in  dther  case,  the  line  to  be  defincid  was  ''the  true 
boundary  line  between  the  United  States  and  the  State 
of  Texas."  And  if,  as  suggested,  the  river  is  to  be  ror 
garded  as  navigable  (upon  which  we  express  no  opinion), 
80  that  a  boundary  line  separating  national  territory  from 
that  of  the  State,  if  described  as  following  the  river,  with- 
out more,  would  by  implication  follow  the  middle  of  the 
main  navigable  channel,  as  in  a  case  between  adjoining 
States  (Iowa  v.  lUinois,  147  U.  S.  1,  13;  Arkansas  v. 
Tennessee,  246  U.  S.  158,  171),  so  much  the  more  was 
specific  mention  of  the  bank  essential  to  an  accurate  de- 
scription of  the  tract  in  issue,  if  the  bank  was  the  true 
fine  instead  of  mid-channel.  And  if  at  the  termination 
of  the  suit  the  line  were  left  undefined,  a  ground  of  further 
controversy  would  remain;  and  it  is  as  foreign  to  correct 
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practioe  as  to  the  prineipleB  of  equily  that  a  final  decree 
should  be  pregnant  with  further  litii^tion. 

Even  leas  substantial  is  tiie  sugBsstion  that  the  language 
of  §  25  of  the  Act  of  1890  (26  Stat.  92)  authorising  suit  to 
determine  the  title  to  the  tract  ^Hying  between,  the  North 
and  South  Forks  of  the  Bed  River/'  etc.,  and  the  use  of 
that  phrase  in  the  amended  bill,  had  tiie  effect  of  exclud- 
ing from  the  issue  land  south  ci  the  middle  of  the  south 
fork.  Upon  so  nanow  an  interpretation,  the  controversy 
migiht  as  wdl  be  confined  to  the  upland  between  the  f  orks^ 
leaving  the  United  States  without  daim  to  any  part  of 
the  bed  of  the  stream,  if  the  south  fork  proved  to  be  the 
river  of  tte  treaty.  Of  course,  the  phrase  merely  pointed 
out  the  tract  in  dispute,  without  attempting  to  ddimit  it. 

The  contention  that  the'evidence  and  the  arguments 
in  the  Greer  County  case  raised  no  controvensfy  as  to 
whether  the  boundary  followed  the  mid-channel  or  the 
south  bank  of  the  river  is  not  well  founded.  The  Treaty 
of  1819,  and  a  mass  of  faJstorical  and  othar  data  bearing 
upon  its  propei  interpretation,  were  before  the  court.  It 
appeared  that  the  treaty  was  negotiated  at  Waslpngton 
between.the  Spanish  Minister,  Don  Luis  de  Onis,  and  the 
United  States  Secretary  of  State,  John  Quinsy  Adams; 
M.  de  NeuviUe,  the  French  Minister,  acting  at  times  as 
an  intermediary.  The  State  of  Texas  itself  introduced 
authenticated  eictracts  from  the  instructions  of  the  Span- 
ish Minister,  and  excerpts  £rom  correspondence  between 
him  and  Mr.  Adams,  from  which  latter  it  appeared  that 
tiie  question  whethar  the.  boundary  should  follow  the 
middle  of  the  Sabine  and  Red  Rivers,  or  the  westerly 
bank  of  the  former  and  the  southerly  bank  of  the  latter, 
was  one  of  the  points  under  discussion;  the  ^[lanish  Min- 
ister proposing  the  middle  lines,  Mr.  Adams  the  banks. 

Furthermore,  in  the  principal  brief  for  the  State  of 
Texas,  reference  was  made  to  entries  in  Mr.  Adams' 
diary,  found  in  his  Memoiis^  vol.  4,  i^.  233-280,  in  con- 
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neetkxi  with  whkh  the  brief  declared:  ''An  objection  was 
long  persisted  in  by  Spain  that  instead  of  tbe  banks  of 
the  rivWB  named  being  boundaries  the  middle  of  the  river 
riiould  be  the  dividing  line  (Adams,  sup.).  This  objec- 
tion was  at  last  abandoned/'  etc.  The  diary  itself,  in  the 
pages  thus  raf erred  to,  abounds  in  statements  to  the  effect 
that  the  representative  of  ^Miin,  during  the  course  of  the 
negotiation,  insisted  that  the  middle  .of  the  riv^s  should 
be  takion  for  the  boundary,  Mr.  Adams  firmly  insisting 
upon  ''tiie  western  and  southern  banks,''  and  at  last  pre- 
vailing. J.  Q.  Adams'  Memoirs,  vol.  4,  pp.  266,  266,  261, 
264,  266,  267,  270.  It  is  true  these  refCTences  were  made 
by  counsd  for  Texas  principally  with  the  object  of  show- 
ing the  important  part  that  the  Melish  Ma]>  (mentioned 
in  the  treaty)  played  in  the  negotiations;  but  it  is  im- 
possible to  esci^  the  conclusion  that  both  counsel  and 
the  court  understood  that  the  question  whether  the  bound- 
ary line,  where  it  followed  the  Sabine  and  Red  Rivers, 
should  be  so  located  as  to  establish  the  United  States  as 
owner  of  the  rivers  or  so  as  to  divide  the  ownership  be- 
tween tibe  United  States  and  Spain,  figured  to  an  impor- 
tant extent  in  the  negotiations,  was  disposed  of  by  the 
treaty,  and  hence  was  vital  to  the  correct  location  of  the 
boundary  line  as  between  the  litigants.  If  the  point  was 
not  controverted,  it  was  only  because  counsel  for  Texas 
in  effect  conceded  ihht  the  treaty  line  ran  along  the  south 
bank  of  the  Red  River.  It  may  have  seemed,  at  that 
time,  a  matter  of  no  great  moment. 

Finally,  tiie  precise  matter  was  discussed  in  the  opinion 
of  the  court,  and  was  made  the  subject  of  a  finding  which 
was  carried  into  the  final  decree.  In  the  course  of  an 
outline  <tf  the  diplomatic  correspondence  and  n^otia- 
tions  that  preceded  the  making  of  thiB  treaty,  the  court 
said  (p.  27):  ''The  Spanish  minista*  required  that  'the 
boundary  between  the  two  countries  shall  be  the  middle 
of  die  rivers,  and  tiiat  the  navigaticm  of  the  said  rivers 
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shall  be  common  to  both  countries.'  Mr.  Adams  replied 
that  the  United  States  had  always  intended  that  'the 
property  of  the  river  should  belong  to  them/  and  he  in- 
sisted on  that  point  'as  an  essential  condition,  as  the 
means  of  avoiding  all  collision,  and  as  a  principle  adopted 
henceforth  by  the  United  States  in  its  treaties  with  its 
neighbors.'  He  agreed,  however,  '  that  the  navigation  of 
the  said  rivers  to  the  sea  shall  be  common  to  both  people.' '' 
Citing  Annals  of  Congress,  Appendix,  15th  Cong.,  2d 
sess.,  2120,  2121,  2123.  The  opinion  then  proceeded  to 
set  forth  (pp.  27-29)  the  third  and  fourth  articles  of  the 
treaty,  in  the  former  of  which  occurs  the  language  that 
Mr.  Adams  had  insisted  upon  as  carrying  out  the  pur- 
poses of  the  United  States  that  ''the  property  of  the  river 
should  belong  to  them";  and  at  a  later  point  theopinion 
declared  (p.  37):  "The  two  governments  certiunly  in- 
tended that  the  line  should  be  run  from  the  Gulf  along 
the  western  bank  of  the  Sabine  River,  and  after  it  reached 
Red  River  that  it  should  follow  the  course  of  that  river, 
leaving  both  rivers  within  the  United  States." 

And,  having  decided  the  case  in  favor  of  the  United 
StateS)  the  court  embodied  in  the  final  decree  a  descrip- 
tion of  the  boundary  line,  in  terms  quoted  above. 

To  Bum  it  up,  we  find  that  the  question  of  the  true  loca* 
tion  of  the  boundary  between  tl^e  territory  of  the  United 
States  and  Texas  where  it  followed  the  Red  River  border- 
ing upon  Greer  County,  and  the  question  whether  the 
boundaiy  followed  the  middle  or  the  south  bank  of  the 
river,  were  within  the  issues  made  by  the  pleadings,  and 
so  recognized  by  both  parties,  as  well  as  by  the  court; 
that,  by  the  concession  of  both,  the  location  was  to  be 
determined  according  to  the  true  efiFect  and  meaning  of 
the  Treaty  of  1819;  that  in  elucidation  of  the  matter  the 
treaty,  and  much  historical  evidence  of  the  negotiations 
that  led  up  to  it,  were,  introduced,  discussed  by  H»unad 
in  akrgument,,and  referred  to  in  the  opinion  of  the  court; 
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and  that  the  point  was  directly  determined  by  the  court 
and  the  determination  made  a  part  of  its  final  decree. 
By  every  test  that  properly  can  be  applied,  the  matter  is 
res  judicata. 

And,  of  course,  it  not  only  concludes  the  parties  with 
respect  to  that  part  of  the  boundary  which  borders  upon 
what  was  called  Greer  Ck)unty,  but  settles  the  construc- 
tion of  Article  3  of  the  Treaty  of  1819  as  to  the  entire 
course  of  the  Bed  River  where  it  marks  the  boundary 
between  the  territory  then  owned  by  the  United  States 
and  that  of  the  State  of  Texas. 

Having  reached  this  conclusion  upon  the  first  of  the 
two  questions  proposed  for  decision,  it  is  imnecessary  to 
consider  the  second,  which  is  whether  the  treaty,  by  proper 
construction,  fixes  the  boundary  along  the  mid-channel  or 
the  south  bank.  The  matter  being  res  judicata^  as  the 
result  of  the  decree  in  the  former  suit,  it  is  of  no  conse- 
qumoe  whether  it  was  correctly  decided  or  not.  We  say 
tJiis  without  intending  to  intimate  the  least  doubt  about 
the  propriety  of  that  decision. 

The  parties  may  submit  within  thirty  days  a  proper 
form  of  decree  for  carrying  this  decision  into  effect. 

It  is  so  ordered. 

Mr.  JusncB  Clarks  took  no  part  in  the  consideration 
or  decisbn  of  this  case. 
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BBBOB  TO  TBM   SUFBHOB  OOUBT  OF  THB  0TATB  OF 

DBLAWABB. 

No.  M.    AifiMl  NovvmlMr  18, 1820.— Deoided  Aptfl  11, 192L 

1.  Tbib  DehwBTO  rule  in  foreisii  sttaduneEit  oaseB  ivbioh  oondltimied 
the  dfltadftnt's  li^t  to  appear  end  eonteet  ilie  merite  of  ilie  pUn- 
tm  dflmend  upon  hie  fiiet  giving  qieoial  befl  or  (ee  the  rule  wae 
emended)  s  eiire^e  undertekin&  end  irtueh  wee  in  foiee  afaioe 
eokmiel  deye,  finding  ite  origin  in  the  Cuetom  of  London  end  ite 
oounterperte  or  enalngmw  in  piooeduie  edopted  by  other  ooloniee 
and  BtatflB  and  familiar  in  the  common  law  and  admiralty,  oaniiot 
be  regerded  ee  an  arbitraiy  and  unxeeeonable  rule,  violative  of  the 
due  ptoeei  deuBe  of  the  Fourteentti  Amendment  (DeL  Bev.  Code, 
m6,4iaSJ6).  Pp.  102, 108. 

2.  Nor  mey  the  rule  be  edjudged  obnoaoue  to  due  ptoeei  in  a  par- 
tioular  oaee  where,  throiii^  exoepttoual  misfortune,  a  defendant  wee 
unable  to  fumiah  the  neoenary  security.   P.  110. 

8.  One  vriio  aoquiree  property  in  a  State  and  departs  must  be  pre- 
eumid  to  have  known  end  coneented  to  aoflh  a  rule  of  forojgn'attaeb- 
menti  ataeedy  in  foree.  P.  111. 

4*  A  dietinotkNi  made  in  foieign  attaehment  ceeee  between  non-reel" 
dent  indlvidttale  and  foieign  ooiporationB,  requiring  the  individual 
!*>  hiniah  qjwoial  eecurity  before  iqipeering  end  making  defense 
but  aUowing  the  ootporation  to  defend  on  the  eecurity  of  the  attaeh- 
ment  lien,  JUkt  not  a  denial  to  individnah  of  equal  protection  of 
the  law.   P.  lis. 

6.  Tfceprivikfeiand  inmunMBiieiwedtointheJVwu'leenUtABiend" 
ment  aie  such  ee  ewe  their  eiietoee  to  the  lUenl  Qufeuiment» 
lie  iMittonal  ebameter,  He  QwwUtotiiii,  or  its  lawe.  P.  US. 
Delawarei  807,  eflnied* 

Tin  ««M  Is  slitlwl  in  «lw  opmiaii,  ]M<  98. 
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that  plaintifF  in  error  was  thereby  deprived  of  his  prop- 
erty  without  due  prooess  of  law.  The  essential  elements 
of  due  process^  namely,  the  right  to  i^ipear  and  to  be 
heard  in  defense  of  the  action  in  which  plaintiff  in  error's 
property  was  attached,  are  lacking  here.  Eckenon  v. 
Board  of  TruOeea  cf  Haventraw,  151  N.  Y.  75;  CUv  cf 
BocheOer  v.  Holden,  22A  N.  Y.  386,  396;  Hovey  v.  mioft, 
167  U.  S.  409;  McVeigh  v.  Uwiied  SUOes,  11  Wall.  259; 
Windsor  v.  McVeigh,  93  U.  S.  274;  ScoU  v.  AfdVeoI,  154 
U.  S.  34;  Roller  v.  HoUy,  176  U.  S.  398,  408,  409;  Central 
cf  Georgia  By.  Co.  v.  Wright,  207  U.  S.  127;  Londcner  y. 
Denver,  210  U.  S.  373,  385;  Denver  v.  State  Investment 
Co.,  49  Colorado,  244;  Wetmare  v.  Karrick,  205  U.  S.  141; 
Oduxi  V.  Hernandez,  230  U.  S.  139,  161;  Rivereide  MiUe 
V.  Menace,  237  U.  S.  189;  Pennington  v.  Fourth  National 
Bank,  243  U.  S.  269,  270,  273;  Saunders  v.  Shaw,  244 
U.  S.  317;  Coe  v.  Armour  Fertiliter  Works,  237  U.  S.  413. 
The  contention  that  the  foreign  attachment  laws  of  Delar 
ware  dmve  their  eadstenoe  from  the  Custom  of  London 
and  date  from  the  colonial  period,  even  if  sound,  cannot 
avail  against  the  prohibition  of  the  Fourteenth  Amend- 
ment. The  Delaware  statute  as  interpreted  does  not  pro- 
vide the  safeguards  that  constituted  tiie  essential  features 
of  the  Custom  of  London.  [Quoting  Drake  on  Attach- 
ment, Sergeant  on  Foreign  Attachments,  Locke  on  Foreign 
Attachment,  and  pointing  out  variances  between  the 
Delaware  statute  and  the  Custom  oi  London.]  But  even 
if,  at  the  time  of  its  enactment,  the  statute  were  to  be 
regarded  as  a  statutory  adoption  of  the  local  law  of  Lon- 
don, it  ceased  to  be  valid  when  the  Fourteenth  Amend- 
ment went  into  effect,  especially  in  view  of  the  departure 
in  the  other  States  of  the  Union  from,  the  practice  of 
permitting  property  to  be  seiaed^  in  foreign  attachment 
without  afforduig  the  ddendant  an  opportunity  to  ^^ 
pear  and  litigate  the  plaintiff's  claim  even  thou^  ha  ee- 
curity  for  the  payment  of  any  judgment  that  mi|^  be 
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recovered  was  given.  [Attachment  laws  of  Pbnnsylvaiuay 
New  York,  lUinois,  and  New  Jersey.]  The  legislation  of 
these  States  is  typical  of  that  elsevdiere.  It  accomplishes 
the  primary  purpose  of  attachment  laws,  that  of  seeming 
the  appearance  of  a  defendant,  and  at  the  same  time  ef- 
\  fectuates  the  secondary  object  of  secmring  for  the  plaintiff 
a  lien  on  the  property  of  the  defendant  which  continues 
until  it  is  dissolved  either  because  the  statutory  pre- 
requisites to  a  valid  attachment  have  not  been  complied 
with  or  in  consequence  of  the  giving  of  a  bond  by  the 
defendant  for  the  purpose  of  procuring  a  dissolution  of 
the  attachment.  This  procedure  conforms  with  due 
process  of  law.  It  affords  a  defendant  the  ri{^t  to  a  hear- 
ing before  his  property  is  condemned.  It  enables  him  to 
respond  to  £he  citation  that  summons  him  into  court 
without  the  imposition  of  an  onerous  or  impossible  con- 
dition. See  1  Shinn  on  Attachment  and  Garnishment, 
§§  95,  191,  221,  442,  449. 

Even  if  it  were  assumed  that  the  Delaware  statute  was 
in  exact  conformity  with  the  Custom  of  LondoUi  there 
has  been  such  a  departure  from  it  in  the  general  ,legis- 
lation  of  the  several  States  that  it  must  be  regarded  as 
opposed  to  the  genius  of  our  institutions.  In  any  event, 
there  is  such  a  repugnancy  between  the  Delaware  statute, 
as  mterpreted,  and  the  Fourteenth  Amendment,  that  the 
latter  must  be  regarded  as  having  modified  the  statute 
so  as  to  eliminate  the  unconstitutional  features  of  the  law. 
Ned  V.  Delaware,  103  U.  S.  370;  Ex  parte  Yarbraugh,  110 
U.  S.  651,  666;  Ovinn  v.  United  States,  238  U.  S.  347, 
363;  Kentucky  Railroad  Tax  Caaea,  115  U.  S.  321-334; 
Ea^  St.  Louis  v.  Amy,  120  tJ.  S.  600;  Kaukauna  Co.  v. 
Green  Bay  Canal  Co.,  142  U.  S.  254;  WHkine  v.  Jewett, 
139  Massachusetts,  29;  HamHtan  v.  Kenhscky  Di^iUeries 
Co.,  251  U.  S.  146, 162. 

The  cases  of  Murray^ %  Lessee  v.  Hoboken  Land  &  Im- 
provement Co.,  IB  How*  272-280;  McMiUen  v.  Andefson, 
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05  U.  S.  37;  Central  Loan  dt  TruH  Co.  v.  Campbell  Co., 
173  U.  a  84;  Capital  Traction  Co.  v.  Hof,  174  U-  S-  1; 
and  Anderson  v.  Henrys  46  W.  Va.  310,  relied  upon  by 
defendants  in  errori  do  not  sustain  their  position. 

The  Delaware  statute  deprived  plauitiflF  in  error  of  the 
equal  protection  of  the  laws,  smoe,  under  the  interpreta- 
tion given  to  it,  he  was  debarred  from  appearing  and  de- 
fending without  first  giving  special  bail,  whilst  under  the 
e3q>ress  terms  of  the  statute  a  foreign  corporation  may 
appear  and  answer  without  the  necessity  of  giving  bail. 
CoUing  v.  Kamas  City  Stock  Yards  Co.,  183  U.  S.  70 
ConnoUy  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  560 
Gtdf,  Colorado  dt  Santa  Fe  By.  Co.  v.  Ellis,  165  U.  S.  150 
FarringUm  v.  Mensching,  187  N.  Y.  8.  See  also  Fort 
Smiih  Lumber  Co.  v.  Arkansas,  251  U.  S.  532;  Royster 
Ouano  Co.  v.  Virginia,  253  U.  S.  412;  Bogni  v.  Perotti, 
224  MajENsachusetts,  152;  Phipps  v.  Wisconsin  Central  Ry. 
Co.,  133  Wisconsin,  163. 

Mr.  WHlard  SauMwry  and  Af r.  Harlan  F.  Stone  for 
defendants  in  error: 

If  the  bail  demanded  tyy  the  plaintiff  in  the  attachment 
below  had  been  ezcesrave,  it  would  have  been  reduced 
and  fixed  at  the  proper  amount  by  the  court  to  its  satis- 
faction oh  the  application  of  the  defendant. 

The  real  purpose  of  the  effort  of  the  defendant  below 
to  enter  a  general  appearance  was  to  transform  the 
action  from  a  proceeding  in  rem  to  an  action  in  per- 
sonam and  thus  free  the  attached  property  from  the 
attadmwnt. 

By  settled  procedure  of  the  conunon  law  a  defendant 
cannot  plead  in  bailable  actions  until  he  has  appeared 
by  giving  baiL 

Af^iearance  can  be  effected  at  common  law^  both  in 
actiicms  of  debt  and  in  proceedings  begun  by  foreign 
attachmmt  only  tyy  putting  in  special  bail. 
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A  state  statute  requiring  appearance  to  be  made  fay 
putting  in  special  bail  does  not  violate  the  due  process 
clause  of  the  Fourteenth  Amendment,  Tie  process  of 
law  known  as  foreign  attachment  is  not  prohibited  tyy 
the  due  process  clause.  A  process  of  law  is  due  process 
within  the  meaning  of  constitutional  limitations  if  it  can 
show  the  saziction  of  settled  usage  both  in  this  countiy 
and  in  England. 

A  process  of  law  which  conforms  to  the  statutes  and 
decisions  of  a  State  and  under  which  the  defendant  is 
given  opportunity  for  defense  in  accordance  with  settled 
procedure  of  the  State,  will  not  be  held  unconstitutional 
merely  because  the  defense  might  be  made  easier  or  more 
convenient  for  the  defendant  by  a  different  procedure. 

That  part  of  the  procedure  of  the  defendants  in  error 
in  the  Delaware  courts,  attacked  by  the  plaintiff  in  error, 
is  not  the  procedure  on  foreign  attachment  peculiar  to 
the  Custom  of  London,  but  is  the  practice  adopted  both 
under  the  Custom  of  London  and  by  the  common  law 
aiid  l^  modem  statutes  requiring  appearance  by  special 
bail  in  actions  of  debt  to  recover  more  than  $60. 

The  plaintiff  in  error  is  not  within  the  jurisdiction  of 
Delaware  within  the  meaning  of  the  term  ''jurisdiction  '' 
as  used  in  the  guaranly  of  equal  protection  given  by  the 
Fourteenth  Amendment;  nor  is  he  deprived  of  the  equal 
protection  of  the  laws. 

Mb.  JmmcB  Pttnst  delivered  the  c^mxm  of  the  court. 

*  • 

This  writ  of  error  brings  under  review  a  judgment  of 
the  Supreme  Court  of  the  State  of  Delaware  affirming 
a  judgment  of  the  Siqierior  Court  in  a  proceedBng  bioui^t 
by  defendants  in  error  by  f ordgn  attachment  against 
the  propearty  of  plaintiff  in  error  pursuant  to  the  statutes 
of  that  State. 

were  commenced  in  the  Siqwrior  Court 
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I>Boemlmr  28,  1915|  I^  the  filing  oi  an  affidavit  entitled 
in  the  cauaei  made  by  one  Joyce,  a  credible  person,  and 
setting  forth  that  defendant  Ownbey  resided  out  of  the 
State  and  was  justly  indebted  to  plaintiffis  in  a  sum 
fifty  <k>lIarB.  Therrapon  a  writ  oi  f (MPeign  at- 
was  issued  to  the  shmfF  of  New  Castle  County, 
which  plaintiflEs  caused  to  be  indorsed  with  a  memorandum 
to  the  effect  that  special  bail  was  required  in  the  sum  oi 
1200,000,  and  undor  idiich  the  sheriff  attached  Si^S2A^U 
shares  of  stock  (par  value  $5  each)  held  and  owned  by 
drfendant  in  the  Wootten  Land  &  Fud  Company,  a 
Ddaware  corporation,  and  made  a  proper  return.  Plain- 
tiffs filed  a  declaration  <lemanding  recovery  oi  $200,000, 
counting  upon  a  combination  of  the  common  money 
counts  in  assunqmt.  Whether  such  jdeading  was  re- 
quired or  even  permitted  by  the  statutes  is  questionable; 
but  this  is  not  material  for  present  purposes.^  Not  long 
afterwards  drfendant,  by  attom^s,  without  giving 
security,  went  throu|^  the  f  cnn  <e{  entering  a  general 
appearance,  and  filed  pleas  of  ncn  auumpiitf  the  statute 
of  limitations,  and  payment.  FlaintiGb'  attorneys  moved 
to  strike  out  the  appearance  and  pleas  on  the  ground 
that  special  bail  or  security  as  required  by  the  statute 
in  suits  instituted  by  attachment  had  not  been  given.  To 
this  motion  d^endant  filed  a  written  response  setting  up 
that  the  Wootten  Land  A  Fud  Ccmqiany,  althougih  a 
Delaware  corporation,  was  engaged  in  coal  mming  and 
an  its  other  activitiee  and  business  in  the  States  of  Cdo- 
rado  and  New  Mexico,  where  it  had  large  and  valuable 
property;  that  defendant  wac  a  resident  of  Colorado,  and 
the  stock  in  said  company  attached  in  this  case  constitut  ad 
substantial^  all  Us  property;  that  the  conqiany  was  in 
the  hands  of  a  receive,  and  becwse  of  this  the  market 
vahie  of  the  shares  attached  was  ten^iorarity  destroyed, 
80  that  they  were  unavailable  for  use  in  obtaimng  the 
reqinied  bail  or  security  to  procure  the  discharge  of  the 
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shares  from  attachment,  and  that  it  was  impossible  tor 
defendant  to  secure  bail  or  security  in  the  sum  of  $200,000, 
or  any  adequate  sum,  for  the  release  of  the  shares  so 
attached ;  that  defendant  had  a  good  defense,  in  that  there 
was  no  indebtedness  upon  any  account  or  in  any  sum  due 
from  him  to  plaintiffs;  that  by  the  true  construction  of 
the  Delaware  statutes  the  entry  of  bail  or  security  for 
the  discharge  of  the  property  attached  was  not  a  necessary 
prerequisite  to  the  entry  of  defendant's  appearance,  and 
such  appearance  might  be  made  without  disturbing  the 
seizure  of  property  under  the  writ  or  its  security  for  any 
judgment  finally  entered;  and  that  if  the  statutes  could 
not  be  so  construed  as  to  permit  appearance  and  defense 
in  a  case  begun  by  foreign  attachment  without  the  entry 
of  bail  or  security  for  the  discharge  of  the  property  seized, 
they  were  tmconstitutional  under  the  first  section  of  the 
Fourteenth  Amendment,  in  that  (a)  they  abridged  the 
privil^es  and  immunities  of  citizens  of  the  United  States; 
(b)  deprived  defendants  in  cases  brought  under  them  of 
property  without  due  process  of  law;  and  (c)  denied  to 
such  ddendants  the  equal  protection  of  the  laws. 

Upon  motion  of  plaintiffs  this  response  and  the  at- 
tempted appearance  and  pleas  of  defendant  were  struck 
out  upon  the  ground  that  special  bail  or  security  as  re- 
quired by  the  statute  had  not  been  given  by  ddPendant 
or  any  person  for  him;  the  Court  in  Banc  holding  that  in 
a  foreign  attachment  suit  against  an  individual  there 
could  be  no  appearance  without  entering  ^'qiedal  bail/' 
that  the  requirement  to  that  effect  was  not  arbitrary  or 
unreasonable,  and  the  statute  wbb  not  unconstitutional. 
29  Delaware  (6  Boyce),  379,  398^^406. 

Thereupon  judgment  in  favor  of  plaintiffs  and  against 
defendant  for  want  of  appearance  was  ordered,  collectible 
only  from  the  prepay  attached,  the  amount  to  be  as- 
certained by  inquisition  at  bar.  The  inqwsition  after- 
wards proceeded,  and  resulted  in  the  finding  of  damagiPiB 
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to  the  amount  of  I2OO9I68.571  for  which  final  judgment 
was  entered* 

Defendant  repeatedly  asked  that  the  prooeedrngs  be 
opened  and  he  permitted  to  appear  and  disprove  or  avoid 
plaintiffs'  debt  or  claim,  saiying  that  shortly  after  the 
issuance  of  the  writ  of  attachment^  and  as  soon  as  advised 
thereof,  he  had  proceeded  to  Delaware,  retained  counsel, 
and  used  every  possible  effort  to  secure  bail  in  the-  stun 
of  $200,000,  offering  the  attached  stock  as  collateral 
security  to  ind^onif y  a  surety,  but  because  the  property 
of  the  Wootten  Company  was  in  the  hands  of  a  receiver 
he  had  found  it  impossible  to  obtain  any  surety;  and  that 
he  was  not  at  present  nor  was  he  at  the  time  of  the  issuance 
of  the  writ  of  foreign  attachment  indebted  to  plaintiffs 
in  any  sum  whatever,  but  had  a  just  and  legal  defense 
to  the  whole  of  the  alleged  cause  of  action.  These  applica- 
tions were  d^ed,  upon  opinions  of  the  Ck>urt  in  Banc  (29 
Delaware  [6  Boyce],  417, 434-436),  and  the  Superior  Ck>urt 
ordered  the  shares  of  stock  in  question  sold  in  order  to 
satisfy  the  debt,  interest,  and  costs. 

The  Supreme  Court  affirmed  the  judgment  (30  Dela- 
ware (7  Boyce),  297, 323,  and  the  case  comes  here  upon 
the  contention  that  the  statutes  of  Delaware,  as  thus 
construed  and  applied,  are  repugmmt  to  the  first  section 
of  the  Fourteenth  Amendment. 

The  statutes  are  found  in  Delaware  Rev.  Code,  1915, 
and  Uie  provisions  bearing  upon  the  controversy  are  set 
forth  in  the  margin.^ 

1 4142.  Sec.  25.  A  writ  of  foreign  attachment  may  be  issued  against 
any  person  not  an  inhabitant  of  this  State,  .  .  .  upon  affidavit  made 
by  the  plaintiff ,  or  some  other  credible  person,  and  filed  with  the  Plt)- 
thoootaiy,  that  the  defendant  resides  out  of  the  State,  and  is  justly 
indebted  to  the  said  plaintiff  in  a  sum  exceeding  fiftydoUars.    .    .    . 

4145.  Sec.  28.  The  said  writ  shall  be  framed,  directed,  executed 
and  returned,  and  like  proceedings  had,  as  in  the  case  of  a  domestic 
attachment,  except  as  to  the  aijpointment  of  auditors  and  distribution 
among  creditors;  for  every  plaintiff  in  a  foreign  attachment  shall  have 
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The  principal  contention  is  based  upon  the  ''due  proo- 
668  of  law  ''  clause  of  the  Fourteenth  Amendment.  It 
18  said  the  e686ntiai  element  of  due  process — ^th^right  to 
appear  and  be  heard  in  dtf  ense  of  the  action— is  lacking. 
But  the  statute  in  plain  terms  gives  to  drfendant  the 

the  benefitiof  his  own  diaoovery,  and,  after  judgment,  nuiy  proceed, 
by  order  of  .sale,  fieri  facias^  capias  ad  aaHtfadendum  or  otherwise,  as 
on  other  judgments. 

PMvidedy  that  before  reoeiving  any  sum  under  such  judgment,  the 
plaintiff  shall  enter  into  recognisance  as  required  by  section  18  pt^^ 
ceding./ 

4135.  Sec.  18.  Provided,  that  before  any  creditor  shall  receive  any 
dividraid,  or  share,  so  distributed,  he  shall,  with  sufficient  surety,  enter 
into  rsoognisance  to  the  debtor,  before  the  Prothonotaiy ,  in  a  sufficient 
sum,  to  secure  the  repayment  of  the  same  or  any  part  thereof,  if  the 
said  debtor  shall,  within  one  year  thereafter,  appear  in  the  said  Ckmrt 
and  disprove  or  avoid  such  debt,  or  such  part  thereof. 

The  proceeding  for  this  purpose  may  be  by  motimi  to  the  Courts 
and  an  issue  framed  and  tried  before  the  same. 

4123.  Sec.  6.  If  the  defendant  in  the  attachment,  or  any  suffidoit 
person  for  him,  will,  at  any  time  before  judgment,  appear  and  give 
security  to  the  satirfaction  of  the  plaintiff  in  such  cause,  or  to  the 
satisfaction  of  the  court  and  to  all  actions  brought  against  such  defend- 
ant, to  the  value  ci  the  property,  ii|^ts,  credits  and  monies  attached, 
and  the  costs,  then  the  gMnishees  and  all  property  attached  shall  be 

discharged.   The  security  may  be  taken  thus:  "On  the day  of 

19. .,  A.  B.  becomes  security  in  the  sum  of that 

C.  D.  shall  answer  the  demand  of  E.  F.  in  this  suit,  and  shall  satisfy^ 
any  judgment  to  the  extent  of  the  value  of  the  property  attached,  that 
may  be  recovered  against  him  tiierein'^;  vduch  entiy,  on  the  appeatw 
anoe  docket,  shall  be  signed  by  the  security,  and  shall  be  i^i  obligation 
ci  record  ci  the  same  force  and  effect,  and  subject  to  the  same  remedy 
by  an  action  of  debt,  as  any  other  oUigation  for  the  payment  of  money 
may  be. 

4137.  Sec.  20.  Judgment  shall  be  given  for  the  plaintiff  in  the 
attadiment  the  second  term  after  issuing  the  writ,  unless  the  defendant 
shall  enter  special  bail  as  aforesaid;  whereupon,  the  court  shall  make 
an  order  that  the  sheriff  shall  sell  the  property  attadied,  on  due  notice, 
and  pay  the  proceeds  (deducting  legal  costs  and  charges)  to  the  ati- 
ditors  for  distributkm. 

4143.   Sec.  26.  A  writ  of  foreign  attachment  may  be  issued  out  ef 
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opportunity  to  appear  and  make  his  defense,  conditioned 
only  upon  lus  giving  security  to  the  value  of  the  property 
attached.  Hence  the  question  reduces  itself  to  whether 
this  ooiulition  is  an  arbitrary  and  unreasonable  require- 
menty  so  inconsistent  with  established  modes  of  adminis- 
tering justice  that  it  amounts  to  a  denial  of  due  process. 
And  this  must  be  determined  not  alone  with  reference 


the  Superior  Court  of  this  State  against  any  oorporationy  aggregate 
or  ede,  not  created  by  or  existing  under  the  laws  of  this  State,  upon 
affidavit  made  by  the  plaintiff  or  any  other  credible  person,  and  filed 
with  the  Ptothonotaiy  of  said  Court,  that  the  defendant  is  a  corpo* 
ration  not  created  t^,  or  existing  under  the  laws  of  this  State,  and  is 
justly  indebted  to  the  said  plaintiff  in  a  sum  of  money,  to  be  specified 
in  said  affidavit,  and  which  shall  exceed  fifty  dollars. 

The  said  writ  diall  be  framed,  directed,  executed  and  returned,  and 
like  proceedings  had  as  in  the  case  of  a  foreign  attachment  issued  under 
the  next  f  oi^going  section,  except  that  attachments  to  be  issued  under 
this  section  shall  be  dissolved  only  in  the  manner  hereinafter  provided. 

In  any  attachments  to  be  iasued  under  this  section,  judgment  shall 
be  given  for  the  plaintiff  at  the  second  tenn  after  the  issuing  of  the 
writ,  imless  the  defendant  shall  have  caused  an  appearance  by  attorney 
to  be  entered,  in  which  case  the  like  proceedings  shall  be  had,  as  in 
suits  commeneed  against  a  corporation  by  summons;  Provided,  how- 
ever, if  the  defendant  in  the  attachment  or  any  sufficient  person  for 
him,  shall,  at  any  time  before  judgment,  give  security  for  the  payment 
of  any  judgment  that  may  be  recovered  in  said  proceedings  with  costs, 
then  the  gamishees  and  all  the  property  attached,  shall  be  discharged, 
and  the  attachment  dissolved,  and  like  proceedings  be  had  as  in  other 
cases  of  foreign  attachment,  in  which  the  attachment  has  been  dis- 
solved by  special  bail.    ... 

4160.  See.  33.  The  ahaies  dt  a^y  person  in  an  incorporated  com* 
paior,  with  all  the  rights  thereto  belonging,  shall  be  subject  to  attach- 
ment as  provided  by  Sections  05  to  00,  inclusive,  of  Chapter  Sixty-five. 
(The  reference  is  to  Rev.  Code,  {{  2000-2013,  which  prescribe  the 
method  of  attaching  stock,  selling  it  under  such  attachment,  and  pass- 
ing title  thereto]. 

1966.  8ee.72.  Fto  all  puipoees  of  title,  aetkm,  attachment,  garnish- 
ment  and  jurisdietkm  of  all  courts  held  in  this  State,  but  not  for  the 
puiporfe  of  taxation,  the  situs  of  the  ownership  of  the  capital  stock  of 
all  corporatbns  existing  under  the  laws  of  this  State ,  Aether  organised 
under  this  Chapter  or  otherwise,  shall  be  regarded  as  in  this  State. 
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to  a  case  of  peculiar  luuxlBhip  arisiiig  out  of  ezceptioiial 
circumstancesy  but  with  respect  to  the  general  effect  and 
operation  of  the  system  of  procedure  established  by  the 
statutes. 

The  act  concerning  f oragn  attachments  has  been  upon 
the  statute  books  of  Delaware  since  early  colonial  days, 
like  the  attachment  acts  of  other  States,  it  traces  its 
origin  to  the  Custom  of  London,  under  which  a  creditor 
might  attach  money  or  goods  of  the  defendant  either  in 
plaintiff's  own  hands  or  in  the  custody  of  a  third  parson^ 
by  proceedings  in  the  mayor's  court  or  in  the  sheriff's 
court.  The  subject  is  treated  at  large  in  Bohun's  Prioin 
leffia  Londini  (3d  ed.,  1723),  pp.  253,  et  seq.  See  also  Bac 
Abr.  (Bouv.  ed.),  tit.  Customs  of  London  (H);  Com.  Dig. 
(4th  ed.)  tit.  Attachment,  Fordgn,  (A) ;  Pulling,  Laws  A 
Customs  of  London  (2d  ed.)  187  et  seq.;  Seig.  Attach., 
Appendix,  pp.  205,  e(  seq.  As  is  said  in  Drake  on  At- 
tachment, §  3:  ''This  custom,  notwithstanding  its  local 
and  limited  character,  was  doubtless  known  to  our  ances- 
tors, when  they  sought  a  new  home  on  the  Western  con- 
tinent, and  its  essential  principle,  brought  hither  by  them, 
has,  in  varied  forms,  become  incorporated  into  the  legjsl 
systems  of  all  our  States;  .  .  •  Our  circumstances  as 
a  nation  have  tended  peculiarly  to  give  importance  to  a 
remedy  of  this  character.  The  division  of  our  extended 
domain  into  many  different  States,  each  limitedly  sover- 
eign within  its  territory,  inhabited  by  a  people  enjoying 
unrestrained  privilege  of  transit  from  place  to  place  in 
each  State,  and  from  State  to  State;  taken  in  connection 
with  the  imiversal  and  unexampled  expansion  of  credit, 
and  the  prevalent  abolishment. of  imprisonment  for  debt; 
would  naturally,  and  of  necessity,  lead  to  the  establish- 
ment, and,  as  experience  has  demonstrated,  the  enlarge- 
ment and  extension,  of  remedies  acting  upon  the  propoty 
of  debtors." 

By  the  Custom  a  drfendant  could  not  appear  or  raise 
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aa  UHsae  aboat  the  debt  claimed  without  Altering  special 
hsSi,  or  else  surrendering  his  body.  Andrews  v.  derke^ 
Carth.  25,  26.  Hence  it  naturally  came  about  that 
the  American  colonies  and  States,  in  adopting  foreign 
attachment  as  a  remedy  for  collecting  debts  due  from 
non-resident  or  absconding  debtors,  in  many  instances 
made  it  a  part  of  the  procedure  that  if  defendant  desired 
to  enter  an  appearance  and  contest  plaintiff's  demand  he 
must  first  give  substantial  security,  usually  in  the  form 
of  special  bail.  Besides  Delaware,  this  was  true  of  New 
J^^sey  (Pat.  L.,  p.  296,  §  7;  p.  298,  §  16;  Watson  v.  Noblett, 
65  N.  J.  L.  506,  508);  Pennsylvania  (McClenachan  v. 
McCarty,  1  Dall.  375,  378);  Maryland  (CampbeU  v. 
Morris,  3  Harr.  &  McH.  535, 552-553) ;  Virginia  {Tiemans 
V.  Schley,  2  Ldgh,  25,  29);  North  Carolina  {Britt  v.  Patter- 
son, 9  Ired.  197,  200;  Alexander  v.  Taylor,  62  N.  Car.  36, 
38) ;  South  Carolina  {Acock  v.  Linn,  1  Harp.  368, 36^-370; 
F^e  &  Co.  v.  Clarke,  3  McCord,  347,  352;  CaUender  &  Co. 
V.  Duncan,  2  Bailey,  454) ;  Tennessee  (Boyd  v.  Bvchingham 
&  Co.,  10  Humph.  434,  437);  and  Ohio  (1  Chase's  Stat. 
462,  §  15,  cited  by  counsel  in  Yoarhees  v.  Bank  of  United 
States,  10  Pet.  449,  453). 

As  to  the  legislation  in  Delaware,  where  the  system  is 
authoritatively  deduced  from  the  Custom  of  London 
(fieybold  V.  Parker,  6  Houst.  544,  555;  Reynolds  v.  Howdt, 
1  Marvel,  52,  59;  Fowler  v.  Dickson,  24  Del.  [1  BoyceJ 
113,  119),  not  stopping  to  trace  early  colonial  laws  men* 
tioned  in  Reybold  v.  Parker,  supra  (p.  553),  we  find  that 
an  act  providing  for  proceedings  by  attachment  against 
non-resident  as  well  as  against  absconding  debtors  was 
passed  by  the  Assembly  of  the  Delaware  Counties  and 
the  Province  of  Pennsylvania  March  24,  1770  (Del.  Laws 
1753-1777,  pp.  165,  174);  was  supplemented  by  Acts  of 
the  Legislature  of  the  State  of  Delaware,  January  31, 
1817  (Del.  Laws  1817,  p.  232,  c.  133),  and  January  27, 
1823  (Del.  Laws  1822-1824,  p.  261,  c.  162);  and  found 
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its  way,  without  change  material  to  the  present  purpose, 
into  Delaware  Rev.  Code,  1862,  as  c  104.  By  §  3  (Code, 
§  2266)  a  defendant  desiring  to  enter  appearance  was  re- 
quired to  put  in  special  bail  to  the  value  of  the  property 
attached. 

In  1856  it  was  held  Iqr  the  Bapmor  Court  that  the  act 
did  not  extend  to  foreign  corporations;  and  this  because 
a  corporation  could  not  put  in  special  bail  or  be  surrmdered 
to  bail  when  it  appeared,  and,  in  the  absence  of  provision 
for  the  security  to  be  given,  it  must  be  held  that  the  statute 
did  not  contemplate  or  include  the  case  of  such  a  corpo- 
ration. Vogk  V.  New  Oranada  Canal  Co.^  1  Houst.  204, 
209.  To  remedy  this,  a  siQ>plement  was  enacted  March  2, 
1857  (11  Del.  Laws,  482,  c.  426),  providing  that  the  writ 
might  be  issued  against  a  foreign  corporation  and  like 
proceeding?  be  had  thereon  as  in  other  cases,  except  that 
the  attachment  should  be  dissolved  only  lyy  defendant 
bringing  into  court  the  sum  of  money  specified  as  the 
plaintiff's  demand  in  the  affidavit  on  which  the  ¥nrit  was 
issued,  or  giving  security  for  the  payment  of  any  judgment 
recova;ed;  but  that  an  appearance  might  be  entered  for 
defendant  without  bringing  in  the  mon^  or  giving  the 
security  mentioned,  in  which  case  the  writ  should  continue 
to  bind  the  property  attached.  An  amendment  passed 
March  17,  1875  (15  Del  Laws,  305,  306,  cc.  181,  182), 
eliminated  the  express  provision  for  appearance  without 
dissolving  the  attachment,  and  amended  the  provision 
as  to  the  form  of  security  to  be  given,  leaving  the  sectbn 
to  stand  as  it  appears  in  Del.  Rev.  Code  1015,  4143,  §  26, 
quoted  in  the  margin,  supra.  Notwithstanding  this 
amendment,  it  seems  to  be  thought  that  in  attachment 
against  a  foreign  corporation  the  entry  of  security  is  still 
not  a  prerequisite  to  i^pearance,  and  necessary  only  if 
it  be  desired  to  discharge  the  garnishees  and  the  property 
attached  (2  WooUey  Del.  Plrac.,  §  1293);  and  in  favor 
of  plaintiff  in  error  we  shall  so  assume. 
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Meantime,  the  provision  requiring  a  non-resident  indi- 
vidual to  enter  special  bail  as  a  condition  of  making 
appearance  remained  as  before  until  March  6,  1877,  when 
the  l^jslature  substituted  a  provision  requiring  security 
to  be  given  to  the  satisfaction  of  the  plfdhtifT  or  of  the 
court  to  the  value  of  the  property  attached  and  costs, 
conditioned  that  defendant  answer  the  plaintiff's  de- 
mand and  satisfy  any  judgment  recovered,  to  the  extent 
of  the  vahie  of  tibe  property  attached  (15  Del.  Laws,  612, 
c.  473).  In  this  form  it  is  found  in  Del.  Rev.  Code  1915, 
4123,  §  6,  quoted  in  the  margin,  supra. 

It  will  be  seen  that  from  the  beginning  the  pving  of 
security,  either  in  the  form  of  special  bail  or  a  substituted 
imdertaking  for  the  payment  of  the  judgment,  has  been 
made  a  condition  precedent  to. the  entering  of  appear- 
ance and  making  defense  upon  the  merits  by  a  non-resi- 
dent individual  defendant  whose  property  was  taken  under 
foreign  attachment.  In  the  present  case  the  Court  in 
Banc  called  attention  to  the  hardship  occasionally  arising 
from  this,  and  suggested  that  the  legislature  provide  a 
remedy  (29  Del.  [6  Boyce]  435).  There  followed  an 
amendatory  act  of  March  23,  1917  (29  Del.  Laws,  844, 
c.  258),  permitting  an  appearance  and  defense  without 
the  giving  of  special  security,  but  leaving  the  lien  upon 
the  property  attached  to  remain  as  security  pro  tarUo; 
which  was  made  to  apply,  subject  to  conditions,  to  all  suits 
instituted  (as  this  one  was)  after  January  1, 1915.  Whether 
plaintiff  in  error  was  at  liberty  to  avail  himself  of  this 
statute  we  are  not  advised;  and  for  present  purposes  it 
will  be  disregarded. 

The  courts  of  Delaware  at  all  times  have  laid  emphasis 
upon  the  difference  between  the  originsd  character  of  a 
suit  by  foreign  attachment,  treating  it  as  an  ex  parte  pro- 
ceeding quasi  in  rem,  looking  to  a  judgment  of  condem- 
nation against  the  property  attached  and  having  the 
incidental  object  of  compelling  defendant's  appearance — 
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on  the  one  hand — and  the  action  in  personam^  with  its 
appropriate  incidents,  that  resulted  from  an  appearance 
by  defendant  accompanied  by  the  giving  of  secmity — 
on  the  other.  WeUa  v.  Skreue'a  AdminiOratar  (1861),  2 
Houst.  329, 369-370;  Frankd  v.  Satterfidd  (1890),  9  Houst. 
201,  209;  National  Bank  of  Wibnington  &  Brandywine  v* 
Furtick  (1895),  2  Marvel,  35,  51.  Recognizing  the  funda- 
mental character  of  this  distinction,  and  regarding  the 
foreign  attachment  in  Delaware  as  wholly  statutory,  the 
courts  have  not  felt  at  liberty,  in  the  absence  of  legislation, 
to  give  to  the  proceeding  a  hybrid  character  by  permitting 
an  appearance  without  security  other  thao  the  property 
attached,  leaving  this  to  answer  pro  tanto  the  plaintiff's 
demand. 

The  requirement  of  special  bail  as  a  condition  of  ap- 
pearance was  long  familiar  in  bailable  actions  at  common 
law  and  in  admiralty  proceedings.  In  requiring  such  bail 
from  a  non-resident  defendant  whose  goods  had  been 
seized  and  who  desired  to  be  heard  to  contest  the  plain- 
tiff's demand,  Delaware  did  but  follow  familiar  precedents 
and  analogies,  besides  conforming  to  the  CXistom.  It  is 
not  contended  that  the  substitution,  by  the  1877  amend- 
ment, of  a  bond  conditioned  for  payment  of  the  judgment 
to  the  extent  of  the  value  of  the  property  attached,  in  lieu 
of  the  special  bail  formerly  required  on  entering  appear- 
ance, made  a  substantial  difference  rendering  the  new 
requirement  any  more  obnoxious  to  the  due  process  clause 
than  the  earlier.  It  is  the  imposing  of  any  condition 
whatever  upon  the  right  to  be  heard  that  is  complained  of. 

Hence  the  question  is  whether  the  State,  in  thus  adopt- 
ing a  time-honored  method  of  procedure  and  preserving 
as  a  part  of  r'i  a  time-honored  requirement  of  security, 
and  in  adhering  logically  to  the  ancient  distinction  be- 
tween a  proceeding  quasi  in  rem  and  an  action  in  personam, 
to  the  extent  of  r^raining,  until  the  amendment  of  1917, 
from  enacting  legislation  recognizing  the  peculiar  appeal 
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of  a  defendant  who  may  have  no  resources  or  credit  aside 
from  the  property  attached,  must  be  regarded  as  having 
deprived  such  a  defendant  of  his  property  without  due 
process  of  law,  in  contravention  of  the  Fourteenth  Amend- 
ment. In  our  opinion,  the  question  must  be  answered 
in  the  n^^tive. 

In  Mwrray'B  Lessee  v.  Hoboken  Land  &  Improvement 
Co.,  18  How.  272,  276,  280,  which  arose  under  the  due 
process  clause  of  the  Fifth  Amendment,  the  court,  by 
Mr,  Justice  Curtis,  declared  (pp.  276-277):  "The  Con- 
stitution contains  no  description  of  those  processes  which 
it  was  intended  to  allow  or  forbid.  It  does  not  even  declare 
what  principles  are  to  be  applied  to  ascerttun  whether  it 
be  due  process.  ...  To  what  principles,  then,  are  we 
to  resort  to  ascertain  whether  this  process,  enacted  by 
Congress,  is  due  process?  To  this  the  answer  must  be 
twofold.  We  must  examine  the  Constitution  itself,  to  see 
whether  this  process  be  in  conflict  with  any  of  its  pro- 
visions. If  not  found  to  be  so,  we  must  look  to  those 
settled  usages  and  modes  of  proceeding  existing  in  the 
common  and  statute  law  of  England,  before  the  emigra- 
tion of  our  ancestors,  and  which  are  shown  not  to  have 
been  imsuited  to  their  civil  and  political  condition  by 
having  been  acted  on  by  them  after  the  settlement  of  tibds 
coimtry.*' 

In  Pennoyer  v.  Neff^  96  U.  S.  714,  722-724,  it  was  shown 
that  the  process  of  foreign  attachment  has  its  fundamental 
basis  in  the  exclusive  jurisdiction  and  sovereignty  of 
each  State  over  persons  and  property  within  its  borders; 
and  although  emphasis  was  there  laid  upon  the  authority 
and  duty  of  a  State  to  protect  its  own  citizens  in  their 
claims  against  non-resident  owners  of  property  situate 
within  the  State,  it  is  clear  that,  by  virtue  of  the  ^^privi- 
l^es  and  inununities  "  clause  of  §  2  of  Art.  IV  of  the 
Constitution,  eteh  State  is  at  liberty,  if  not  under  a  duty, 
to  accord  the  same  privilq^  of  protection  to  creditors 
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who  are  citisens  of  other  States  that  it  aooordB  to  its  own 
citizens.    Blake  v.  McClung,  172  U.  S.  230,  248,  et  seq. 

The  record  before  us  shows  no  judgment  ent^^  against 
plaintiff  in  error  in  penanamj  but  only  one  for  canying. 
into  effect  a  lien  imposed  upon  his  interest  in  property 
within  the  jurisdiction  of  the  State  for  the  purpose  of 
satisfying  a  demand  made  against  him  as  a  non-resident 
debtor,  and  established  to  the  satisfaction  of  the  court 
And  an  analysis  of  his  contentions  shows  that  the  real 
complaint  was  and  is,  not  that  there  was  any  departure, 
arbitrary  or  otherwise,  from  the  due  and  orderly  course 
of  procedure  provided  by  the  statutes  of  Delaware  long 
before  the  case  arose;  but  rather  that  the  courts  of  the 
State  declined  to  recognize  the  peculiar  hardship  of  his 
case  as  sufficient  ground  for  relaxing  in  his  behalf  the 
established  legal  procedxire.  His  appeal  in  effect  was  to 
the  summary  and  equitable  jurisdiction  of  a  court  of 
law  so  to  control  its  own  process  and  proceedings  as  not 
to  produce  hardship.  This  is  a  recognized  eoctraordinaiy 
jurisdiction  of  common-law  courts,  distinguishable  &om 
their  ordinary  or  formal  jurisdiction.  It  has  been  much 
developed  since  the  separation  of  the  American  Colonies 
from  England.  But,  where  the  proceedings  have  been 
r^ular,  it  is  exercised  as  a  matter  of  grace  or  discretion^ 
not  as  of  right,  and  is  characterized  by  the  imposition  of 
terms  on  the  party  to  whom  concession  is  made.  Smith's 
Action  at  Law,  4th  ed.  (1851),  pp.  22-27;  Stewart's  Black- 
stone  (1864),  vol.  3,  pp.  334-^38.  A  liberal  exercise  of 
this  summary  and  equitable  jurisdiction,  in  the  interest 
of  substantial  justice  and  in  rdaxatbn  of  the  rigors  of 
strict  l^gal  practice,  is  to  be  commended;  but  it  cannot 
be  said  to  be  essential  to  due  process  of  law,  in  the  con^ 
stitutional  sense. 

The  due  process  clause  does  not  impose  upon  the  States 
a  duty  to  establish  ideal  q^stems  for  the  adminiBtration 
of  justice,  with  every  modem  improvement  and 
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provision  against  every  possible  hardship  that  may  be- 
f alL  It  restrains  state  actioni  whether  legislative^  execu- 
tive, or  judicial,  within  bounds  that  are  consistent  with 
the  fundamentals  of  individual  liberty  and  private  prop- 
erty,  inchiding  the  right  to  be  heard  where  liberty  or 
im>perty  is  at  stake  in  judicial  proceedings.  But  a  prop- 
erly owner  who  absents  himself  &om  the  territorial  juris* 
diction  (rf  a  State,  leaving  his  property  within  it,  must  be 
deemed  ex  necesiUate  to  consent  that  the  State  may  sub- 
ject such  property  to  judicial  process  to  answer  demands 
inade  against  him  in  his  absence,  according  to  any  practi* 
cable  method  tiiat  reasonably  may  be  adopted.  A  pro- 
cedure customarily  employed,  long  before  the  Revolution, 
in  the  commercial  metropolis  of  England,  and  generally 
adopted  by  the  States  as  suited  to  their  circumstances 
and  needs,  cannot  be  deemed  inconsistent  with  due  proc- 
ess of  law,  even  if  it  be  taken  with  its  ancient  incident 
of  requiring  security  from  a  defendant  who  after  seisure 
of  his  property  comes  within  the  jurisdiction  and  seeks 
to  interpose  a  defense.  The  condition  imposed  has  a 
reasonable  relation  to  the  conversion  of  a  proceeding 
quasi  in  rem  into  an  action  in  pereonam;  ordinarily  it  is 
not  difficult  to  comply  with— a  man  who  has,  property 
usually  has  friends  and  credit— and  hence  in  its  normal 
apentixm  it  must  be  r^sarded  as  a  permissible  condition; 
and  it  cannot  be  deemed  so  arbitrary  as  to  render  the 
procedure  inconsistent  with  due  process  of  law  when 
applied  to  a  defendant  who,  through  exceptional  misfor- 
tune, is  unable  to  furnish  the  necessary  security;  certainly 
not  where  such  defendant — as  is  the  case  now  presented, 
80  far  as  the  record  shows— has  acquired  the  prop- 
erty-ric^t  and  absented  himsdf  from  the  State  after,  the 
practice  was  established,  and  hence  with  notice  that  his 
property  mtuate  there  would  be  subject  to  disposition 
under  foreign  attachment  by  the  very  method  that  after- 
wards was  pursued,  and  that  he  would  have  no  right  to 
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enter  appearance  and  make  def enae  except  upon  giving 
security. 

However  desirable  it  is  that  the  old  fcrms  of  procedure 
be  improved  with  the  progress  of  time,  it  cannot  rightly 
be  said  that  the  Fourteenth  Amendment  furnishes  a 
universal  and  self-executing  remedy.  Its  function  is 
negative,  not  affirmative^  and  it  carries  no  mandiite  for 
particular  measures  of  refomL  For  instance,  it  does  not 
constrain  the  States  to  accept  particular  modem  doctrines 
of  equity,  or  adopt  a  combined  system  of  law  and  equity 
procedure,  or  disp^ise  with  all  necessity  for  form  and 
method  in  pleading,  or  give  untrammelled  liberty  to  make 
amendments.  Neither  does  it,  as  we  think,  require  a  State 
to  relieve  the  hardship  of  an  ancient  and  familiar  method 
of  procediu^  by  dispensing  with  the  exaction  of  special 
security  from  an  appearing  defendant  in  foreign  attach- 
ment. 

We  conclude  that  the  statutes  under  consideration 
were  not  in  conflict  with  the  due  process  provision  of  the 
Fourteenth  Amendm^it. 

Under  the  equal  protection  clause  it  is  contended  that 
there  is  unwarranted  discrimination  in  debarring  an 
individual  from  appearing  and  making  defense  without 
first  giving  special  seciuity,  while  a  foreign  corporation 
may  appear  and  answer  without  giving  any  secxuity,  ex- 
cept for  the  lien  of  the  process  upon  the  property  attached. 
But,  as  we  have  seen,  the  difference  in  treatment  was 
resorted  to  because  from  their  nature  corporations  could 
not  put  in  special  bail  or  be  surrendered  thereunder.  This 
was  a  reasonable  ground  for  separating  defendants  into 
two  classes — ^individuals  and  corporations;  and  it  was 
natural  that  in  subsequent  legislation  the  classes  should 
be  separately  treated,  as  was  done.  There  is  here  no 
denial  of  the  equal  protection  of  the  laws,  within  the 
meaning  of  the  Fourteenth  Amendment. 

The  objection  that  the  acts  abridge  the  privileges  and 
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of  dttflend  of  the  United  States,  within  the 
meaning  of  the  same"  Amendment,  is  not  pressed,  and 
plainly  is  untenable.  As  has  been  pointed  out  repeatedly, 
the  privileges  and  immunities  referred  to  in  the  Amend- 
ment are  only  sueh  as  owe  their  existence  to  the  Federal 
Govemmenti  its  national  character,  its  Constitution, 
or  its  laws*  Maxwell  v.  Bughee,  250  U.  S.  525,  537-538, 
and  cases  cited.  The  privileges  and  immunities  of  plain- 
tiff in  error  alleged  to  be  abridged  by  the  statutes  in  ques- 
tion have  no  such  federal  origm. 
The  judgment  under  review  is 

Affirmed. 

Mr.  Justice  McRetnolds  concurs  ia  the  result. 

The  Chief  Justice  and  Mr.  Justice  Clarke  dissent. 


■•♦*■ 


ECONOMY  UGHT  A  POWER  COMPANY  ». 

UNITED  STAT^. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SEVENTH  CIRCUIT. 

No.  104.   Aigaed  December  17, 1920.— Decided  April  11, 1921. 

.  ■  .  • 

.  L.  Artificial  obfitnictions  subject  to  abatement  by  public  authority 
do  not  render  non-navigable' in  law  a  stream  which  in  its  natural 
state  wcuM  be  navigable  iaiact.   P.  118. 

2.  The  authority  of  Congress  to  prohibit  added  obstructions  to  a 
navigable  stream  is  not  lost  by  omission  to  take  action  in  previous 
cases.  P.  118. 

3.  The  Desplaines  River  in  Illinois  which  was  used  from  a  very  earV 
day  to  about  the  year  1825  as  a  link  in  a  well-knoiivm  route  between 
Lake  Michigan  and  the  Mississippi,  in  the  transportation  of  furs 
and  supplies  by  canoes  anjl  other  light-draft  boats,  but  has  not  since 
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been  used  for  transportation  and  is  not  thus  useful  under  eiisting 
conditions,  hdd  a  navigable  water  of  the  United  States  and  within 
the  act  of  Congress  forbidding  unauthorised  obstructions.  Act  of 
March  3, 1899,  c.  425,  §  9,  30  Stat.  1151.   Pp.  117, 123. 

4.  The  public  interest  in  navigable  streams  of  this  character  in  Illinois 
and  nei^boring  States,  and  the  fedival  authority  over  such  as  are 
capable  of  serving  interstate  commerce,  arises  net  from  custom  or 
implication,  but  from  the  declaration  of  the  4th  Article  of  the  com- 
pact in  the  Ordinance  of  July  13,  1787,  for  the  government  of  the 
Northwest  Territory,  that  the  navigable  waters  leading  into  the 
Mississippi  and  St.  Lawrence,  and  the  carrying  places  between  the 
same,  shall  be  common  highways  and  forever  free,  etc., — a  principle 
which  was  reiterated  in  later  acts  of  Congress  and  accepted  by  Illinois 
in  her  constitution  at  the  time  of  her  admission  as  a  State.   P.  118. 

5.  In  so  far  as  the  Ordinance  of  1787  thus  established  public  rights  of 
highway  in  navigable  waters  capable  of  bearing  commerce  frran 
State  to  State,  it  was  no  more  subject  to  repeal  by  a  State  than 
any  other  r^^tion  of  interstate  commerce  enacted  by  Congress. 
P.  120. 

6.  The  power  of  the  States  to  r^^te  such  navigable  waters  is  plenary 
within  their  borders  until  Congress  intervenes,  but  Congress  has 
the  power  to  assume  entire  control  whenever  it  chooses,  unhampered 
by  previous  acts  of  the  States,  and  this  supreme  authority  apices 
to  States  formed  out  of  the  Northwest  Territory  as  well  as  to  others, 
and  may  be  exercised  through  general  as  well  as  special  laws.  P.  121. 

7.  A  river  may  be  navigable  in  law  thougih  it  contain  natural  obstruc- 
tions and  though  it  be  not  open  to  navigation  at  all  seasons  or  at  all 
stages  of  water.   P.  121. 

8.  A  decision  of  a  state  Supreme  Court  holding  a  river  not  navigable 
in  its  natural  condition  does  not  bind  the  United  States  if  it  was  not  a 
party  to  the  suit.    P.  123. 

9.  A  river  having  actual  navigable  capacity  in  its  natural  state  and 
capable  of  carrying  commerce  among  the  States  is  within  the  power 
of  Congress  to  preserve  for  purposes  of  future  transportation,  even 
though  it  be  not  at  present  used  for  such  commerce  and  be  incapable 
of  such  use  according  to  present  methods,  either  by  reason  of  changed 
conditions  or  because  of  irtificial  obstructions.   P.  123. 

10.  The  provisions  of  §  9  of  the  Act  of  March  3, 1899,  supra,  applicable 
in  terms  to  "any  navigable  river  or  other  navigable  water  of  the 
United  States/'  cannot  be  limited  to  such  waters  as  were  at  the 
date  of  the  act,  or  as  now  are,  actually  open  to  use.   P.  123. 

11.  Where  there  was  no  application  under  the  statute,  but  the  party 
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desiring  to  build  a  dam  merely  submitted  its  plans  to  the  Secretary 
of  War  at  an  informal  hearing  and  assured  him  tliat  the  stream  was 
not  navigable,  kdi  that  his  refusal  to  act^  upon  the  ground  that 
that  condition  left  the  stream  without  his  jurisdiction,  imported 
neither  an  approval  of  the  project  nor  an  inquiry  concerning  naviga- 
bility. P.  124. 
256  Fed.  Rep.  792,  affirmed. 

Thb  case  is  stated  in  the  opmion. 

Mr.  Frank  J7.  Scott  for  appellant. 

Mr.  Clarence  N.  Ooodwin,  Special  Assistant  to  the 
Attorney  General^  with  whom  The  SoUcUar  Oeneral  was 
on  the  brief  y  for  the  United  States. 

Mr.  Justice  Pitnst  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  by  the  United  States  against 
appellant  in  the  District  Court  for  the  Northern  District 
of  Illinois,  Elastem  Division,  for  an  injunction  to  restrain 
defendant  from  constructing  a  dam  in  the  Desplaines 
River  at  a  point  in  Grundy  Coimty,  Illinois,  without  the 
consent  of  Congress  or  authority  of  the  legislature  of  the 
State,  and  without  approval  of  the  location  and  plans 
by  the  Chi^  of  Engineers  and  the  Secretary  of  War  of  the 
United  States.  Reli^  was  prayed  upon  two  grounds: 
(1)  that  the  river  bed  where  the  dam  was  being  con- 
structed was  the  prop^y  of  the  United  States;  (2)  that 
the  Desplaines  River  was  a  navigable  waterway  of  the 
United  States,  and  the  proposed  construction  of  a  dam 
therein  was  in  violation  of  the  Act  of  Congress  of  March  3, 
1899,  c.  425,  §  9, 30  Stat.  1121, 1151.  The  first  ground  was 
overruled  by  the  District  Court  and  disr^arded  by  the 
Circuit  Court  of  Appeals.  We  need  not  consider  it  fur- 
ther. The  second  ground  was  sustained  by  the  District 
Court,  and  its  fii^ial  decree  granting  an  injunction  was 
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aflSrmed  by  the  Circuit  Court  of  Appeals,  256  Fed.  Rep. 
702.   The  present  appeal  followed. 

Section  7  of  Act  of  September  19, 1890,  c.  907,  26  Stat. 
426,  454,  makes  it  unlawful  to  build  any  dam  or  other 
structure  in  any  navigable  river  or  other  waters  of  the 
United  States,  so  as  to  obstruct  or  impair  navigation, 
without  permission  of  the  Secretary  of  War.  Section  9 
of  the  Act f  of  March  3,  1899  (30  Stat.  1151)  declares: 
''That  it  shall  not  be  lawful  to  construct  or  commence 
the  construction  of  any  bridge,  dam,  dike,  or  causeway 
over  ot*  in  any  .  .  .  navigable  river,  or  other  naviga- 
ble water  of  the  United  States  until  the  consent  of  Con- 
gress  to  the  building  of  such  structures  shall  have  been 
obtained  and  until  the  plans  for  the  same  shall  have  been 
submitted  to  and  approved  by  the  Chief  of  Engineers  and 
by  the  Secretary  of  War:  Provided^  That  such  structures 
may  be  built  under  authority  of  the  l^islature  of  a  State 
across  rivers  and  other  waterways  the  navigable  por- 
tions of  which  lie  wholly  within  the  limits  of  a  single 
State,  provided  the  location  and  plans  thereof  are  sub- 
mitted to  and  approved  by  the  Chief  of  Engineers  and 
by  the  Secretary  of  War  before  construction  is  com- 
menced.   .    .    .'* 

There  is  no  contention  that  the  consent  of  Congress  for 
the  building  of  the  proposed  dam  has  been  obtained,  that 
its  construction  has  been  authorized  by  the  legislature  of 
the  State  of  Illinois,  or  that  the  location  and  plans  have 
been  submitted  to  and  approved  by  the  Chief  of  Engineers 
and  the  Secretary  of  War.  The  substantial  defense  is 
that  the  Desplaines  River,  at  the  site  of  .the  proposed 
dam,  which  is  below  the  City  of  Joliet  and  just  above  the 
point  where  the  Desplaines  Joins  the  Kankakee  to  form 
the  Illinois  River,  is  not  navigable  in  fact  and  not  within 
the  description  ''navigable  river,  or  other  navigable 
water  of  the  United  States,"  as  employed  in  the  Aci  of 
1899. 
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Hie  District  Court  found  that  there  was  no  evidence  of 
actual  navigation  within  the  memory  of  living  men^  and 
that  there  would  be  no  present  interference  with  naviga- 
tion by  the  building  of  the  proposed  dam.  The  Circuit 
Court  of  Appeals  did  not  disturb  this  finding.  266  Fidd. 
R^.  702,  708.  But  both  courts  found  that  in  its  natural 
state  the  river  was  navigable  in  fact,  and  that  it  was 
actually  used  for  the  purposes  of  navigation  and  trading  in 
the  customary  way,  and  with  the  kinds  of  craft  ordinarily 
in  use  for  that  purpose  on  rivers  of  the  United  States, 
from  early  fur-trading  days  (about  1675)  down  to  the 
end  of  the  first  quarter  of  the  nineteenth  century.  De- 
tails are  given  in  the  opinipn  of  the  Circuit  Court  of 
Appeals,  and  need  not  be  repeated.  Suffice  it  to  say  that 
tbeare  was  a  well-known  route  by  water,  called  the  Chicago- 
Desplaines-Illinois  route,  running  up  the  Chicago  River 
from  its  mouth  on  Lake  Michigan  to  a  point  on  the  west 
fd^  of  the  south  branch;  thence  westerly  by  water  or 
portage,  according  to  the.  season,  to  Mud  hske,  about 
2  miles;  thence  to  the  Desplaines  near  Riverside,  2  miles; 
Amce.  down  the  Desplaines  to  the  confluence  of  that 
river  with  the  Kankakee,  where  they  form  the  Illinois 
RivBr;  thence  down  the  Illinois  to  its  junction  with  the 
Mississippi.  During  the  period  mentioned  the  fur  trade 
was  a  l^a^Biig  branch  of  commerce  in  the  western  terri- 
tory ^  aitd  it  was  r^ularly  conducted  upon  the  Desplaines 
River.  Supplies  in  large  quantity  and  variety,  needed 
by  the  early  settlers,  also  were  transported  over  this 
route  between  Chicago  and  St.  Louis  and  other  points. 
Canoes  and  other  boats  of  various  kinds  were  employed, 
having  light  draft  but  capable  of  carrying  several  tons 
eadii  and  manned  by  crews  of  sbc  or  eight  men.  The 
route  #as  navigated  by  the  American  Fur  Company 
Fego&rly  during  a  period  of  years  down  to  about  1825, 
after  which  it  was  disused  because  the  trade  had  receded 
to^  interior  portions  of  Illinois  that  could  be  reached 
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more  conv^enily  with  horses.  Later,  changes  occurred 
in  the  river,  due  to  the  drainage  of  a  swamp  in  the  r^on 
of  the  portage,  the  clearing  away  of  forests  affecting  the 
rainfall  and  IJie  distribution  of  the  run-off,  and  thus 
shortening  the  duration  of  the  higha*  stages  of  water; 
the  construction  (unda*  state  authority)  of  the  Illinois 
and  Michigan  Canal  in  1848  and  its  deepening  in  1866 
to  1871,  which  diverted  a  part  of  the  hill  drainage  towards 
the  Chicago  River;  and  the  construction  of  the  Sanitary 
and  Ship  Canal  in  1892  to  1804. 

But,  in  spite  of  these  changes,  the  Circuit  Coiu*t  of 
Appeals  finds  (256  Fed.  Rep.  804)  that  the  Desplames 
River  is  a  continuous  stretch  of  watar  from  Riverside 
(at  the  Chicago  divide)  to  its  mouth;  and  althou^  there 
is  a  rapid,  and  in  places  shallow  watar,  with  boulders 
and  obstructions,  yet  these  things  do  not  affect  its  navi- 
gable capacity;  that  the  same  is  true  of  the  upper  part  of 
the  Illinois  Bivet  above  the  head  of  steamboat  naviga- 
tion; and  that  both  streams  are  navigable  and  are  within 
the  Act  of  1899. 

Since  about  the  year  1835  a  number  of  dams  have  been 
built  in  the  Desplaines,  without  authority  from  the  United 
States,  and  one  or  more  of  them  still  remain;  besides,  a 
consida*able  numb^  of  bridges  of  various  kinds  span  the 
river.  The  fact,  however,  that  artificial  obstructions 
exist  capable  of  being  abated  by  due  exercise  of  the  public 
authority,  does  not  prevent  the  stream  from  being  re- 
garded as  navigable  in  law,  if,  supposing  them  to  be 
abated,  it  be  navigable  in  fact  in  its  natural  state.  The 
authority  of  Congress  to  prohibit  added  obstructions  is 
not  taken  away  by  the  fact  that  it  has  omitted  to  take 
action  in  previous  ca^es. 

The  public  interest  in  navigable  streams  of  this  char- 
acter in  Illinois  and  neighboring  States,  and  the  federal 
authority  over  such  as  are  capable  of  serving  commerce 
among  tiie  States,  does  not  arise  from  custom  or  implica- 
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tion,  but  has  a  very  definite  origin.  By  Article  4  of  the 
compaot  in  the  Ordinance  of^uly  13j  1787,  for  the  gov- 
ernment of  the  territory  northweSt"t^4jie  river  Ohio,  it 
was  declared:  '^The  navigable  waters  leading  into  the 
Missu»ppi  and  Saint  Lawrence,  and  the  carrying  places 
between  the  same,  shall  be  common  highways,  and  for- 
ever free,  as  well  to  the  inhabitants  of  the  said  territory, 
as  to  the  citizens  of  the  United  States,  and  those  of  any 
other  States  that  may  be  admitted  into  the  confederacy, 
without  any  tax,  impost,  or  duty  therefor.'^  1  Stat.  51, 
52,  note;  Rev.  Stats.  U.  S.,  1878  ed.,  pp.  13,  16.  This 
was  under  the  Confederation;  but  the  first  Congress 
under  the  new  Constitution  esipressed  a  design  to  have  it 
continue  in  full  effect,  in  the  Act  of  August  7,  178d,  c.  8, 
1  Stat.  50.  A  purpose  to  preserve  the  rights  of  public 
highway  in  the  navigable  rivers  was  again  manifested 
in  §  9  of  Act  of  May  18, 1796,  c.  29, 1  Stat.  464, 468.  The 
Territory  of  Indiana  (including  what  is  now  Illinois)  was 
set  apart  and  organized  by  Act  of  May  7,  1800,  which  in 
§  2  reiterated  that  purpose,  (c.  41,  2  Stat.  58,  59);  and  in 
an  act  providing  for  the  disposal  of  the  public  lands  therein 
(Act  of  March  26,  1804,  c.  35,  §  6,  2  Stat.  277,  279-280), 
it  was  again  declared  ''tiiat  all  the  navigable  rivers,  creeks 
and  waters,  within  the  Indiana  territory,  shall  be  deemed 
to  be  and  remain  public  highwa3r8."  Illinois  ^as  set 
apart  and  a  separate  territorial  government  established 
therem  by  Act  of  February  3,  1809,  c.  13,  2  Stat.  514. 
By  §  2,  the  government  was  to  be  ''in  all  respects  similar" 
to  that  provided  by  the  Ordinance  of  1787  and  the  Act 
of  August  7,  1789,  and  the  inhabitants  were  to  enjoy  all 
the  rights,  privileges,  and  conditions  granted  by  the 
Ordinance.  An  Act  cO  enable  the  people  of  Illinois  to 
form  a  state  gov^imient,  approved  April  18,  1818,  c.  67, 
3  Stat.  428,  contained  a  proviso  (§  4,  p.  430)  that  such 
government  should  not  be  repugnant  to  the  Ordinance 
of  1787.    The  state 'c6nstitution  declared  its  purpose  to 
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be  consistent  with  the  Ordinance,  bM  t)i^ '  resolution  <rf 
Congress  declaring  adnxissic^of  the  State  into  the  Union 
(December  3,  1^18,  3  Stat.  536)  acknowledged  that  the 
constitution  an4  statfd  government  were  ''in  conformity 
to  thf»  principles  of  the  articles  <rf  compaet^'  in  the  Or- 
dinance of  1787. 

There  can  be  no  doubt  that  the  waters  of  the  Chicago- 
Desplaines-Illinois  route  ''and  the  carrying  places  be- 
tween the  same''  constituted  one  of  tiie  routes  of  com- 
merce intended  by  the  Ordinance,  and  the  subsequent 
acts  referred  to,  to  be  maintained  as  common  highways. 
It  did  not  make  them  navigable  in  law  unless  they  were 
navigable  in  fact,  but  declared  the  public  rights  therein  so 
far  as  they  were  navigable  in  fact;  and  it  is  curious  and 
interesting  t^t  the  importance  of  these  inland  waJbear^ 
ways,  and  t^e  inappropriateness  of  the  tidal  test  in  de- 
fining our  navigable  waters,  was  thus  recognized  by  the 
Congress  of  the  Confederation  more  than  80  years  before 
this  court  decided  The  Danid  BaU,  10  Wall.  557,  563, 
and  more  than  60  years  before  The  Propeller  Oeneaee  Chief 
V.  Fitzhugh,  12  How.  443,  455. 

To  the  extent  that  it  pertained  to  internal  affairs,  the 
Ordinance  of  1787 — ^notwithstanding  its  contractual  form 
— was  no  more  than  a  r^ulation  of  territory  belonging  to 
the  United  States,  and  was  superseded  by  the  admission 
of  the  State  of  Illinois  into  the  Union  "on  an  equal  footing 
with  the  original  States  in  all  respects  whatever."  Permoli 
V.  First  Municipality,  3  How.  689,  610;  Van  Broddin  v. 
Tennessee,  117  U.  S.  151,  159;  Hawkins  v.  Bleakly,  243 
U.  S.  210,' 217.  But,  so  far  as  it  established  public  rights 
of  highway  in  navigable  waters  capable  of  bearing  com- 
merce from  State  to  State,  it  did  not  regulate  internal 
affairs  alone,  und  was  no  more  capable  of  repeal  by  one 
of  the  States  than  any  other  regulation  of  interstate  com- 
merce enacted  by  the  Congress;  being  analogous  in  this 
respect  to  l^islation  jenacted  under  the  exclusive  power 
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of  Congress  to  regulate  ooipmerce  with  the  Indian  tribes. 
PcUmdfs  Leasee  v.  Hagan,  3  How.  212,  229-230;  Ex  parte 
Webb,  225  U.  S.  663,  683,  690-691;  United  States  v.  San- 
doval,  231  U.  S.  28,  38. 

Nothmg  inconsistent  with  this  was  decided  in.  Escanaba 
Co.  y.  Chicago,  107  U.  S.  678,  688-689;  Huee  v.  Glover, 
119  U.  S.  543,  646;  Sands  v.  Mamstee  River  Improvement 
Co.,  123  U.  S.  288,  295,  296;  WtUametU  Iron  Bridge  Co. 
v.  Hatch,  125  U.  S.  1,  8-11.  Those  cases  simply  hold,  in 
effect,  that  a  State  formed  out  of  a  part  ci  the  Northwest 
Territory  has  the  same  power  to  r^^ulate  navigable  waters 
within  its  borders  that  is  i)ossessed  by  other  States  of  the 
Union;  that  is  to  say,  until  Congress  intervenes,  the 
power  of  the  State,  locally  exerted,  is  plenary;  neverthe- 
less, where  the  navigation  serves  commerce  among  the 
States  or  with  foreign  nations.  Congress  has  the  supreme 
power  when  it  chooses  to  act,  and  is  not  prevented,  by 
anything  the  States  may  have  done,  from  assuming 
entire  control  in  the  matter.  In  short,  that  the  rule  laid 
down  in  WiUson  v.  Blachbird  Creek  Marsh  Co.,  2  Pet. 
245,  252,  and  Oaman  v.  Philadelphia,  3  Wall.  713,  731, 
applies  to  States  formed  out  of  the  Northwest  Territory 
as  well  as  to  others*  This  is  not  qtiestioned.  But,  as 
was  recognised  in  the  GUman  Case  (p.  731),  Congress 
may  exercise  its  authority  through  general  as  well  as 
through  special  laws,  its  power  in  either  case  being  su- 
preme. Hie  Act  of  1899  (30  Stat.  1151),  upon  which  the 
present  bill  is  founded,  is  a  due  assertion  of  the  authority 
of  Congress  over  all  navigable  waters  within  its  jurisdic- 
tion; and  it  must  be  aeoorded  due  weight  as  such. 

The  Circuit  Court  of  Appeals,  in  passiag  upon  the 
question  of  navigalHlity,  correctly  applied  the  test  laid 
down  by  this  court  in  The  Daniel  BaU,  10  WaU.  557,  563; 
and  The  Montdlo,  20  Wall.  430,  440-443;  that  is,  the  test 
whether  tiie  river,  in  its  natural  state,  is  used,  or  capable 
ci  being  used  as  a  highway  for  ccxnmerce,  over  which 
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trade  and  travel  is  or  may  be  oonducted  in  the  customary 
modes  of  trade  and  travd  on  water.  Navigabilityi  in  the 
sense  of  the  law,  is  not  destroyed  because  the  watercourse 
is  interrupted  by  occasional  natural  obstructions  or 
portage ;  nor  need  the  navigation  be  open  at  all  seasons  of 
the  year,  or  at  all  stages  of  the  water. 

In  The  MorUdlo,  mpra,  the  question  was  whether  Fox 
River,  in  the  State  of  Wisconsin,  was  a  navigable  water 
of  the  United  States  within  the  meaning  of  acts  of  Con- 
gress. Originally  there  were  rapids  and  falls  in  the  river, 
but  these  had  been  obviated  by  locks,  canals,  and  dams, 
so  as  to  furnish  an  uninterrupted  water  commuAication  for 
steam  vessels  of  a  considerable  capaciQr.  It  was  allied 
(p.  440)  that  although  since  these  improvements  the 
river  might  be  considered  as  a  highway  for  commerce  con- 
ducted in  the  ordinary  modes,  it  was  not  so  in  its  natural 
state,  and  therefore  not  navigable  under  the  decision  in 
The  Damd  BaU,  supra.  The  court,  accepting  navigability 
in  the  natural  state  of  the  river  as  the  correct  test,  pro* 
ceeded  to  show  that,  before  the  improvements  resulting 
in  an  unbroken  navigation,  and  when  a  few  portages  were 
necessary,  a  large  and  successful  interstate  commerce  had 
been  carried  through  the  river  by  means  of  Durham  boats ; 
and,  speaking  by  Mr.  Justice  Davis,  proceeded  to  say 
(p.  441)  that,  even  aside  from  the  Ordinance  of  1787, 
^'the  true  test  of  the  navigability  of  a  stream  does  not 
depend  on  the  mode  by  which  commerce  is,  or  may  be, 
conducted,  nor  the  difficulties  attending  navigation.  U 
this  were  so,  the  public  wouki  be  deprived  of  the  use  of 
many  of  the  large  rivers  of  Hbe  country  over  which  rafts 
of  lumber  of  great  value  are  constantly  taken  to  market. 
It  would  be  a  narrow  rule  to  hold  that  in  tius  country, 
unless  a  river  was  caiMible  d  being  navigated  by  steam  or 
sail  vessels,  it  could  not  be  treated  as  a  puUic  hii^way. 
The  capabilily  of  use  by  the  public  for  purposes  of  teans- 
portation  and  commerce  affords  the  true  criterion  of  the 
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navigability  of  a  livety  rather  than  tiie  extent  and  manner 
of  that  use.  If  it  be  capable  in  its  natural  state  of  being 
used  for  purposes  of  commerce,  no  matt^  in  what  mode 
the  commerce  may  be  conducted,  it  is  navigable  in  fact, 
and  becomes  in  law  a  public  river  or  highway."  Proceed- 
ing to  say  (p.  442)  thai  notwithstanding  the  fact  that 
before  the  improvements  there  were  obstructions  to  an 
unbroken  navigation,  which  rendered  the  navigation 
difficult  and  prevented  the  adoption  of  modem  agencies, 
comma*oe  was  successfully  carried  on,  the  court  pointed 
out  (p.  442)  that  the  Ordinance  of  1787  recognised  '^carry- 
ing-places'' as  a  part  of  a  navigable  waterway. 

Our  attention  is  called  to  tbe  fact  that  in  People  v. 
Economy  Power  Co.,  241  Illinois,  290,  320-338,  the  Su- 
preme Court  of  Illinois  held  that  the  Desplaines  in  its 
natural  condition  is  not  a  navigable  stream;  and  it  is 
intimated  that  we  ought  to  follow  that  decision.  A  writ  of 
error  brought  to  rey^ew  it  was  dismissed  by  us  because 
no  federal  question  was  involved  (234  U.  S.  497, 510, 524). 
Of  course,  the  decision  does  not  render  the  matter  ree 
judicata^  as  the  United  States  was  not  a  party.  The 
District  Court  in  the  present  case  treated  it  as  not  per- 
suasive, because  it  appeared  that  evidence  was  wanting 
which  is  present  here;  and  we  cannot  say  that  the  court 
below  erred  in  not  following  it. 

We  concur  in  the  opinion  of  the  Circuit  Court  of  Ap- 
peals that  a  river  having  actual  navigable  capacity  in  its 
natural  state  and  capable  of  carrying  comma*oe  among 
the  States,  is  within  tiie  power  of  Congress  to  preserve  for 
purposes  of  future  transportation,  even  though  it  be  not 
at  present  used  for  such  commerce,  and  be  incapable  of 
such  use  according  to  present  methods,  either  by  reason  of 
changed  conditions  or  because  of  artificial  obstructions. 
And  we  agree  that  the  provisions  of  §  9  of  the  Act  of 
1899  (30  Stat.  1151)  apply  to  such  a  stream.  The  act  in 
terms  applies  to  *'any    .    .    .    navigable  river,  or  other 
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navigable  wat^  of  the  United  States '';  and,  without 
doing  violence  to  its  manifest  purpose,  we  cannot  limit 
its  prohibition  to  such  navigable  waters  as  were,  at  the 
time  of  its  passage,  or  now  are,  actually  open  for  use. 
The  Desplaines  River,  after  being  of  practical  service  as  a 
highway  of  commerce  for  a  century  and  a  half,  fell  into 
disuse,  partly  through  changes  in  the  course  of  trade  or 
methods  of  navigation,  or  changes  in  its  own  condition, 
partly  as  the  residt  of  artificial  obstructions.  In  conse- 
quence, it  has  been  out  of  use  for  a  hundred  years;  but  a 
hundred  years  is  a  brief  space  in  the  life  of  a  nation;  im- 
provements in  the  methods  of  water  tranefportation  or 
increased  cost  in  other  methods  of  transportation  may 
restore  the  usefulness  of  this  stream;  since  it  is  a  natural 
interstate  waterway,  it  is  within  the  power  of  Congress  to 
improve  it  kt  the  public  expense;  and  it  is  not  difficult  to 
believe  that  many  other  streams  are  in  like  condition  and 
require  only  the  exertion  of  federal  control  to  make' them 
again  important  avenues  of  commerce  among  the  States. 
If  they  are  to  be  abandoned,  it  is  for  Congress,  not  the 
courts,  so  to  declare.  The  policy  of  Cong^ress  is  clearly 
evidenced  ia  the  Act  of  1899,  and,  in  the  present  case  at 
leastt  nothing  remains  but  to  give  effect  to  it. 

It  is  contended  that,  supposing  the  Desplaines  is  naviga- 
ble, the  pmi)06e  of  the  Act  of  1899  was  in  effect  accom- 
plished because  appellant  or  its  predecessor,  before  pro- 
ceeding with  the  enterprise,  submitted  the  plans  for  the 
proposed  dam  to  the  War  Department,  and  that  Depart- 
ment ''in  substance  gave  its  approval,"  although  it  did 
not  formally  approve. the  plans  because  it  did  not  con- 
sider the  Desplaines  River  a  navigable  water  of  the  United 
States,  ^t  appears,  however^  that  there  was  no  appUoar 
tio^  for  an  approval  under  the  Act  of  1899,  and  the 
Department  was  not  called  upon  to-exerdse  its  jurisdiO- 
tion  un$ler  that  act.  There  was  an  informal  hearing 
before  th^  Secretary,  at  which  the  reiffesentfttiveB  of 
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appellant,  assuring  him  that  the  Desplaines  was  not  a 
navigable  stream  either  in  law  or  in  fact,  and  that  the 
Department  had  no  jurisdiction  over  it,  asked  not  for  a 
pennit,  but  in  effect  for  an  assurance  that  no  permit  was 
necessary.  The  Secretary  declined  to  act  because,  as  the 
river  was  not  navigable,  he  had  no  jurisdiction.  We  can- 
not r^ard  this  as  equivalent  to  an  approval,  either  in 
form  or  effect,  or  even  as  an  official  inquiry  into  the 
navigability  of  the  river. 

Decree  affirmed. 

Mr.  Jttsttcb  McRetnoldb  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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WALL,  ADMINISTRATRIX  OF  WALL,  v.  CHESA- 
PEAKE  &   OHIO   RAILWAY    COMPANY. 

ERROR  TO  TED^  SUPREME  COURT  OF  THE  STATE  OF  ILUNOIB. 
No.  237.    Argued  Maroh  21,  1021.— Decided  April  11,  1021. 

A  federal  question  which  could  have  been  raised  before  but  was  first 
raised  in  the  state  Supreme  Court  by  a  petition  for  rehearing,  whidi 
that  court  merely  overruled,  does  not  confer  jurisdiction  on  this 
court. 

Writ  of  error  to  review  290  Illinois,  227,  dismissed. 

The  case  is  stated  in  the  opinion. 

Mr.  C.  Pavl  TaUmadge,  with  whom  Mr.  Alrrum  W. 
BtiUdey  and  Mr.  Clair  E.  More  were  on  the  brief,  for 
plaintiff  in  error. 

Mr.  Worth  E.  Caylor  for  defendant  in  error. 
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Mb.  JuBncs  McRBTNOLDS<ldivered  the  opixiion  of  the 
court. 

An  niinois  statute  of  1903  amended  the  Act  of  1853 
which  gave  a  right  of  action  for  wrongful  death  by  adding 
thereto — ^*  Provided  further,  that  no  action  shall  be  brought 
or  prosecuted  in  this  State,  to  recover  damages  for  a  death 
occurring  outside  of  this  State.''  Our  jurisdiction  is 
invoked  upon  the  theory  that  validity  of  the  amending 
act  was  challenged  below  because  of  conflict  with  the 
Federal  Constitution.  But  the  point  was  not  raised  prior 
to  the  petition  to  the  Supreme  Court  for  a  rehearing  which 
was  overruled  without  more.  290  Illinois^  227.  It  could 
have  been  presented  earlier.  According  to  the  well  estab- 
lished rule  we  may  not  now  consider  it;  and  the  writ  of 
error  must  be  dismissed.  Oodchaux  Co.  v.  Eslopinalf  251 
U.  S.  179. 
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BANK  OF  MINDEN  ET  AL.  ».  CLEMENT,  ADMIN- 
ISTRATRIX OF  CLEMENT. 

ERBOR  TO  THE  SUPBRMB  COUBT  OF  THE  STATE  OF  LOUISIANA. 
No.  238.    Submitted  Mardi  21,  1021.— Decided  April  11,  1021. 

1.  A  life  insuranoe  policy  payable  to  the  ezecuton,  administraton  or 
fiadgoB  of  the  insured  is  his  property  and  subject  to  the  claims  of  his 
croditois^  P.  128. 

2.  A  state  law  exempting  polieies  so  payable  and  their  avails  from  the 
debts  of  the  insured  is  invalid  under  Art.  I,  §  10,  of  the  Constitution, 
as  applied  to  his  debt  under  a  promissory  note  antedating  the  law 
and  to  policies  also  antedating  it  though  later  than  the  note.  P.  129. 
Siurges  y.  Crovminshidd,  4  Wheat.  122. 

146  Louisiana,  385,  reversed. 
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The  case  is  stated  in  the  opinion. 

Mr.  Hampden  Stctf/f  Mr.  J.  S.  Atkinrnm  and  Mr.  Robert 
Roberta  for  plaintiffs  in  error. 

Mr.  J.  D.  WHkinwn  for  defendant  in  error.  Mr.  L.  K. 
Watkins  was  also  on  the  brief. 

Mr.  Jubtigb  McRbtnolds  ddivered  tiie  opinion  of  the 
court. 

^  Act  No.  189  of  1914,  the  Louisiana  Legislature 
undertook  to  exempt  from  debts  of  the  assured  the  avails 
of  insurance  upon  his  life  whai  payable  to  his  estate.  . 

Before  passage  of  th&t  act  and  while  indebted  to  plain- 
tiffs in  error  banks  by  notes  which  were  renewed  from 
time  to  time  until  his  death,  O.  P.  Clement  took  out  two 
policies  upon  his  life  with  loss  payable  to  his  executors, 
administrators  or  assigns.  He  died  in  1917  and  his 
administratrix  collected  the  stipulated  sums  amounting 
to  $4,433.38.  *The  succession  was  insolvent,  and  the  banks 
sought  to  subject  the  insurance  money  to  their  claims, 
maintiaining  that  if  construed  and  applied  so  as  to  exraipt 
such  funds  the  Act  of  1914  would  impair  the  obligations 
of  their  contracts  and  violate  §  10,  Article  I,  Federal 
Ckmstitution.  The  Supreme.  Court  of  the  State  held  that 
acceptance  of  the  renewal  notes  did  not  operate  as  novar 
tioDs,  but  that  the  statute  protected  the  insurance  money 
without  violating  the  Federal  Constitution  since  the 
esoemption  '' impaired  the  obligation  of  the  preexisting 
contract  very  slightly  and  remotely."    146  Louisiana,  385. 

Section  10,  Article  I,  of  the  Constitution— '^ No  State 
shall  •  .  .  pass  any  .  .  .  law  impairing  the  ob- 
ligation of  contracts" — ^has  been  much  considered  by  this 
court  and  often  applied  td  preserve  the  integrity  oi*  con- 
tnetual  obligations. 
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When  the  deceased  took  out  the  policieB  of  insurance 
upon  his  life  they  became  his  prop^y  subject  to  claims  of 
his  creditors.  New  York  Mutual  Life  Ine.  Co.  v.  Armr 
strong,  117  U.  S-591,  597;  Central  Bank  of  Waahingtan  v. 
Humej  128  U.  S  195,  204;  Burlingham  v.  Crouse,  228 
AJ.  S.  459,  471,  472;  In  re  Coleman,  136  Fed.  Rep.  818; 
In^e  BorimUain,  232  Fed.  Rep.  372;  Blimi  v.  Damey  207 
Massachusetts,  159;  In  re  HeQbron^s  Estate,  14  Washing- 
ton, 536;  Rice  v.  Smith,  72  Mississippi,  ^;  Skinner  v. 
Holt,  9  S.  Dak.  427;  Joyce  on  Insurance,  §  2341. 

In  Sturges  v.  Crowninshidd,  4  Wheat.  122,  197,  198, 
opinion  by  Mr.  Chief  Justice  Marshall,  it  was  said: 
''What  is  the  obligation  of  a  contract?  and  what  will 
impair  it?  It  would  seem  difficult  to  substitute  words 
which  are  more  intelligible,  or  less  liable  to  misconstruc- 
tion, than  those  which  are  to  be  explained.  A  contract 
is  an  agreement,  in  which  a  party  undertakes  to  do,  or 
not  to  do,  a  particular  thing.  The  law  binds  him  to  per- 
form his  undertaking,  and  this  is,  of  course,  the  obliga- 
tion of  his  contract.  •  ...  Any  law  which  releases  a 
part  of  this  obligation,  must,  in  the  literal  sense  of  the 
word,  impair'  it.  .  •  .  But  it  is  not  true,  that  the 
parties  have  in  view  only  the  property  in  possession  when 
the  contract  is  formed,  or  that  its  obligation  does  not  ex- 
tend to  future  acquisitions.  Industry,  talents  and  in- 
t^rity  constitute  a  fund  which  is  as  confidently  trusted  as 
property  itself.  Future  acquisitions  are,  therefore,  liable 
for  contracts;  and  to  release  them  from  this  liability  im- 
pairs their  obligation.''  And,  in  Planters*  Bank  v.  Sharp, 
6  How.  301, 327,  opinion  by  Mr.  Justice  Woodbury:  ''One 
of  the  tests  that  a  contract  has  been  impaired  is,  that  its 
value  has  by  l^^lation  been  diminished.  It  is  not,  by 
the  Constitution,  to  be  impaired  at  all.  This  is  not  a 
qfUestion  of  degree  or  manner  or  cause,  but  of  encroaching 
in  any  respect  on  its  obligation,  dispensing  with  any  part 
of  its  force."    Ogden  v.  Saunders,  12  Wheat.  213,  257; 
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McCraekm  v.  Haywatdf  2  How.  606|  612;  Edwards  v. 
Kearzey,  96  U.  S.  595,  600. 

So  far  as  the  statute  of  1914  undertook  to  exempt  the 
polkies  and  their  proceeds  from  antecedent  debts  it  came 
into  conflict  with  the  Federal  Constitution.  See  Legisley  y. 
Phipps,  49  Mississippi,  790;  Johmon  Va  Fletcher ^  54 
Mississippi,  628;  Rice  v.  SmtKb,  72  Mississippi,  42;  In  re 
HeOmm'a  EsUUe,  14  Washington,  536;  Skinner  v.  HoU, 
9  S.  DaL  427;  TAeJ7oiites(0ad  Coaes,  22  Grattan,  266. 

The  judgment  of  the  court  below  must  be  reversed  and 
the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion 

Bemraed. 

Mb.  JvmcB  Clabkb  dissents. 


^m^ 


MILLER   &   LUX,   INCORPORATED,    v.   SACRA- 
MENTO &  SAN  JOAQUIN  DRAINAGE  DISTRICT. 

EBBOB  TO  1HB  SDPBBMB  OOUBT  OF  THE  ffTATB  OV 

GALIFOBNIA. 

No.  347.    Ariued  March  9, 10, 1S21.— Deoided  April  11,  1031. 

That  particular  lands  included  in  a  drainage  district  will  receive  no 
direct  benefit**  is  clearly  not  per  9e  enou^^  ta  exempt  them,  imder 
the  Fourteenth  Amembnent,  from  aoscBament.  P.  180.  Houek  v. 
little  AiMr  Dimmit^  ZXiCr^ 

Writ  of  error  to  levieir  182  California,  282,  diamiMed;  petitioii  for  a 
wilt  of  tertiomri  denied* 

The  case  is  stated  in  the  opinion. 

Mr.  Edward  F.  Treadwdl  for  plaintiflTm  error. 


Mr.  Charles  8.  Peary,  with  whom  Mr.  Jarenriak  F. 
was  on  the  brief,  for  defendant  in  error. 
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Mb.  JuffncB  MgRxtnolds  delivered  the  opinioii  of  the 
court. 


This  cause  is  heie  upon  writ  of  error  to  the  Saprane 
Ck>urt  of  the  State  of  Gahforma.  182  California^  262. 
There  is  also  an  application  for  certiorari,  but  under 
the  settled  practice  no  adequate  grounds  therefor  are 
shown. 

By  the  Act  of  May  26, 1913,  effective  August  10,  1913 
(Stats.  1913,  p..  252),  the  legislature  <rf  California  under- 
took to  create  the  Sacramento  and  San  Joaquin  Drainage 
District,  including  1,726,553  acres  along  the  general 
course  of  the  Sacramento  and  San  Joaquin  rivers,  and 
particularly  an  extensive  area  south  of  Stockton.  The 
Reclamation  Board,  ^y)pointed  as  directed  by  the  statute, 
levied  a  tax  of  $250,000  for  general  preliminary  expesDaes 
incidental  to  the  project  and  appointed  assessors  to  appor- 
tion the  same.  Certain  of  plaintiff  in  error's  lands  lying 
south  of  Stockton  were  assessed  at  five  cents  per  acre,  and 
to  annul  this  assessment  it  began  the  present  proceeding. 
In  support  of  the  writ  of  error  relianoe  is  placed  upon  the 
contention  that,  as  construed  by  the  state  coiu*ts,  the 
Act  of  1913  denies  plaintiff  in  error  opportunity  to  show 
that  its  lands  will  receive  no  special  or  direct  benefits  from 
the  proposed  works,  and  therefore  conflicts  with  the 
Fourteenth  Amendment.  But  we  think  that  when  the 
writ  was  sued  out  (May,  1920)  this  claim  had  already 
become  too  unsubstantial  to  support  our  jurisdiction  as 
defined  by  the  Act  of  September  6,  1916,  c.  448,  39  Stat. 
726.  Since  Hauck  v.  LitOe  River  Drainage  Diebrict,  (1915) 
239  U.  S.  254,  the  doctrine  Jias  been  definitely  settled 
that  in  the  absence  of  flagrant  abuse  or  purely  arbitrary 
action  a  State  may  establish  drainage  districts  and  tax 
lands  therein  for  local  improvements,  and  that  none  oi 
such  lands  may  escape  liability  soldy  becaiise  th^  will 
not  receive  direct  benefits.   The  allegations  of  tiie  original 
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complajnt  aie  wbdfy  insuffieient  to  raise  the  issue  in 
respect  of  arbitrary  lecpslatiye  action  presented  by  Myle$ 
Salt  Co.  v.  Iberia  Drainaiie  DiOrid,  239  U.  S.  478. 

The  petition  for  certiorari  ie  denied  and  the  writ  qf  error  ie 
diemieeed. 


mmm 


EX  PARTE  IN  THE  MATTER  OF  NATIONAL 
PARE  BANK  OF  NEW  YORK,  FETITIONEIL 

PBTmON  FOB  WBn^  OF  IIAKDAMUS. 
No.  S,  Qrigiiui.    AignBd  Manh  15,  1021.— Dedded  April  11, 1021. 

1.  The  Cheoit  Court  of  Appeeb  is  withoat  power  to  roopeii  a  caae  to 
coneet  aa  alleged  ovefai^t,  after  final  judgmeat  disposiiig  of  aB 
the  iBBueB  and  after  expiration  of  the  term.   P.  132. 

2.  Mandamus  will  not  be  granted  to  correct  an  error  of  a  lower  court 
for  wfaidi  remedies  l^  petitions  for  rehearing  and  for  certiorari  wen 
available.   P.  133. 

Rule  dischaiged;  petitioii  diwnisBed. 

Thb  case  is  stated  in  the  opinion. 

Mr.  Edwin  V.  Quinanf  with  wboai  Mr.  Louie  P.  DoyUf 
Mr.  L  H.  Barney  and  Mr.  B.  W.  Floumoy  were  oa  the 
briel,  for  petitioner. 

Mb.  JmmcB  Bbandkis  delivered  the  opinion  of  the 
court. 

The  National  Fbrk  Bank  of  New  York  filed  in  this 
court  a  petition  for  a  writ  oi  mandamus  directed  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Fifth  Cir- 
cuit. A  rule  to  show  cause  was  granted;  and  the  case  is 
now  here  on  the  petition  and  the  return. 
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In  order  to  satisfy  a  judgnent  against  the  Reid  Cattle 
Company  the  bank  brought  suit  against  it  and  the  City 
of  Fort  Worth,  in  the  federal  court  for  the  Northern  Dis- 
trict of  Texas,  to  have  certain  lands  to  which  the  city 
held  title  declared  prop^y  of  the  company  and  subject 
to  the  payment  of  its  debts.  The  lands  comprised  about 
30,000  acres  and  had  been  deeded  to  the  city  by  Baldridge. 
He  had  received  conv^ances  of  all  the  lands  except  one 
640-acre  tract  either  directly  or  indirectly  from  the  com- 
pany; and  it  was  all^i^  that  all  the  lands  including  that 
tract  had  been  conveyed  to  him  either  in  trust  for  the 
company  or  in  fraud  of  its  creditors.  The  District  Court, 
finding  that  all  the  lands  had  been  held  in  trust  for  the 
company  and  that  the  city  was  not  a  purchaser  for  value 
without  notice,  decreed  that  all  the  lands  be  subjected  to 
payment  of  the  company's  debts.  Upon  appeal  by  the 
city  the  Circuit  Court  of  Appeals  found  that  the  lands 
had  not  been  conveyed  in  trust  for  the  company;  but  it 
aflSrmed  the  decree  in  part  and  reversed  it  in  part.  261 
Fed.  Rep.  817.  The  decree  was  aflKrmed  so  far  as  it  re- 
lated to  lands  conveyed  by  the  company  by  deed  of 
August  25, 1914,  on  the  ground  that  such  convejrance  was 
in  fraud  of  creditors.  The  decree  was  reversed^so  far  as  it 
related  to  lands  conveyed  by  deed  of  the  company  dated 
December  7,  1911,  on  the  ground  that  this  conv^ance 
left  the  company  solvent  The  opinion  and  the  decree 
omitted  to  make  specific  reference  to  the  MD-acre  tract, 
the  1^^  title  to  which  had  never  been  in  the  company 
but  had  stood  in  the  name  of  Davidson  and  had  been 
conveyed  to  Baldridge  by  deed  of  October  13, 1913. 

The  decision  of  the  Court  of  Appeals  was  rendered 
December  2, 1919.  A  motion  for  a  rehearing  of  the  whole 
case  was  made  and  it  contained,  among  other  contentions, 
a  slight  reference  to  the  failure  to  dispose  of  the  Davidson 
tract.  That  motion  was  overruled  January  13,  1920. 
No  attempt  was  made  to  stay  the  mandate  which  issued 
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in  due  ootnse  and  was  filed  m  the  District  0>urt  Feb- 
ruary 2,  1920.  The  term  of  the  Chrcuit  Court  of  Appeals 
did  not  end  until  September  1,  1920|  but  no  further 
application  of  any  kind  was  made  during  that  term  of 
court.  In  November,  1920,  after  the  dty  filed  in  the 
District  Court  a  motion  for  judgment  on  the  mandate, 
the  bank  applied  to  the  Circuit  Court  of  Appeals  for 
permission  to  file  a  motion  in  which  it  called  attention 
to  the  failure  to  pass  specifically  upon  the  claim  to  the 
Davidson  tract  and  contended  that  the  decree  entered  at 
the  preceding  term  was,  for  that  reason,  not  final  and 
should  be  modified.  The  Circuit  Court  of  Appeak 
denied  leave  to  file  the  motion  and  this  petition  for  a 
writ  of  mandamus  was  then  brought  to  require  the  Cir- 
cuit Court  of  Appeals  to  enter  a  final  judgment  disposing 
of  the  Davidson  tract. 

It  is  clear  that  the  rule  granted  must  be  discharged. 
The  decree  entered  by  the  Circuit  Court  of  Appeals  was, 
in  the  lig^t  of  its  opinion,  a  final  one,  and  disposed  of  all 
the  issues  before  it.  That  court  was  powerless  to  modify 
the  decree  after  the  expiration  of  the  term  at  which  it 
was  entered.  If  the  omission  in  the  decree  h&d  been 
adequately  called  to  the  court's  attention  during  the  term 
it  would  doubtless  have  corrected  the  error  complained  of; 
or  relief  might  have  been  sought  in  this  court  by  a  petition 
for  a  writ  of  certiorari.  The  bank  failed  to  avail  itself  of 
remedies  open  to  it.  A  petition  for  writ  of  mandamus 
will  not  be  granted  under  such  circumstances.  Ex  parte 
RiddU,  255  U.  S.  450. 

Bide  dMcharged. 
Petition  dismissed. 
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MISSOURI    PACIFIC    RAILWAY    COMPANY    •. 

McGREW  COAL  COMPANY. 


u;:  iiiiH 


BBBOR  TO  THB  8UPBXMB  COUBT  OF  THB  8TAm  OV 

No.  206.    Aigind  Manh  1, 1031.— Deoided  April  11, 

1.  The  MiBBouri  long-ADd-ehortrhaul  statute  is  oonstitutionaL   P.  135. 
Misfouri  Pacific  Ry.  Co.  v.  MeOrew  Coal  Co.,  244  U.  8.  191. 

2.  Whether  under  the  statute  a  diipper  nifty  raoovwoven^^ 
he  did  not  himself  pay  is  a  qaestnn  of  stale  law.  P.  18ft. 

280  Missouri,  466,  affirmed. 


Thb  case  is  stated  in  the  opinioiL 

Mr.  Edioard  J.  WkUe,  with  whom  Mr.  Jamea  P.  Oreen 
and  Mr.  Harvey  C.  Clark  were  on  the  briefs,  for  plaintiff 
in  error.  Th^  contended  that  the  statute  imposed  an 
unreasonable  burden  on  interstate  commerce;  that  its 
enforcement  deprived  the  company  of  property  without 
due  process  of  law  and  denied  it  ibe  equal  protection  ci 
the  laws  in  violation  ci  the  Fourteenth  Am^idment;  and 
that,  as  the  statute  only  gave  a  right  of  action  to  the 
party  aggrieved,  a  recovery  could  not  be  allowed  to  a 
whose  consignee  paid  the  chargieB. 


Mr.  Edunn  A.  Krauthofff  with  whom  Mr.  Z.  Lewis 
Dolby f  Mr.  WHliam  S.  McClinlock  and  Mr.  Arthur  L. 
Quant  were  on  the  brief,  for  defendant  in  error. 

Memorandum  opinion  by  direction  of  the  court,  by 
Mb.  Jubucb  Brandbis. 

In  this  action  by  a  shqiper  brou^^t  under  the  long-and- 
short-haul  statute  of  Missouri  a  judgment  for  the  over- 
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charges  entered  hy  the  trial  court  was  affirmed  by  the 
hic^eet  court  of  the  State. 

Tlie  case  comes  here  on  writ  of  error^  the  raiboad  con- 
tending that  the  statute  as  construed  violates  rights 
secured  to  it  by  the  Federal  Constitution.  The  on^ 
federal  question  which  wae  substantial  and  properly 
raised  below  was  decided  adversely  to  the  railroad's 
contention  in  Missouri  Pacific  Ry.  Co.  v.  McOrew  Coal 
Co.,  244  U.  S.  191,  a  case  between  the  same  parties  and 
involving  transactions  precisely  similar.  The  objection 
now  made,  that  the  shipper  did  not  pay  freight  charges 
and,  therefore,  was  not  damaged,  raised  no  substantial 
federal  question  but  a  question  of  state  law  which  we 
have  no  jurisdiction  to  review.  See  Osborne  v.  Oray,  241 
U.  S.  16,  20. 

Affirmed. 


•^m^ 


BLOCK,  TRADING  UNDER  THE  NAME  OF 

WHITES,  V.  HIRSH. 

8BBOR  rA>  1HB  COURT  OF  APPkALS  OP  TBE  DI8TBICT  OP 

COLUMBIA . 

No.  MO.    Aigaed  March  3,  102^.— Decided  April  18,  1021. 

The  Aet  of  October  22,«1910,  c.  80,  Title  II,  41  Stat.  207,  created  a 
wmnnJHmon  with  power,  upon '  notice  and  hearing,  to  determine 
whether  the  rent,  service  and  other  terms  and  conditions  of  the  use 
and  occupancy  of  apartments,  hotels  and  other  rental  property 
in  the  District  of  Columbia,  were  fair  and  reasonable  and,  if  found 
otherwise,  to  fix  fair  and  reasonable  rents,  etc.,  in  lieu;  it  provided 
that  a  tenant's  rig^t  of  occupancy  should,  at  his  opti<m,  continue, 
notwithstanding  the  expiration  of  his  term,  subject  to  regulation  by 
the  commission,  so  k»ig  as  he  paid  the  rent  and  performed  the  condi- 
tions fixed  by  his  lease  or  as  modified  by  the  commission;  reserved, 
however,  to  the  owner  his  right  to  possession  for  actual  bona  fide 
oecupancy  by  himself,  his  wife,  chikfa^n  or  dependents,  upon  giying 
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a  30  days'  notiee  to  quit;  made  the  conuiiiaBkm'B  liiidiiigB  oonduaive 
on  matteiB  of  fact,  but  reviewable  by  the  Court  of  Appeals  of  the 
Distriet  on  matters  of  law;  limited  tiie  regulation  thus  established 
to  a  period  of  two  years;  and  declared  that  its  provisions  were  made 
necessary  by  emeigendes  growing  out  of  the  War,  resulting  in  rental 
conditions  dangoous  to  the  public  health  and  burdensome  to  public 
offices,  emidcvyees  and  accessories,  and  thereby  embarmasing  the 
Federal  Government  in  the  transaction  of  the  public  business. — 
In  an  action  in  which  an  owner,  ignoring  this  legisbition,  and  without 
serving  the  required  notice,  sought  to  oust  a  tenant,  holding  over  in 
violation  of  a  lease  made  before  the  act  was  passed,  and  in  which  the 
act  was  relied  on  by  the  tenant^  particularly  its  requirement  of 
notice,  but  was  declared  unconstitutional  by  the  court  below, — 
Hdd:  (1)  That  the  legislative  declaration  of  facts  affording  the  ground 
for  the  regulation  was  entitled  to  great  reqwct  and  was  confirmed 
by  common  knowledge.    P.  154. 

(2)  That  the  exigency  existing  in  the  District  clothed  the  letting  of 
buildings  there  with  a  public  interest  so  great  as  to  justify  reguhition 
by  law,  t.  e.,  by  the  police  power  of  Congress, — ^while  such  exigenpy 
lasts.    P.  155.      . 

(3)  That,  assuming  the  owner  in  this  case  did  not  desire  the  premises 
for  his  o'Tu  use  (as  it  might  have  turned  out  if  the  entire  law  had  not 
been  declared  void)  and  treating  the  property  as  held  for  rent,  the 
effect  of  the  act,  in  allowing  the  tenant  to  retain  possession  at  the 
rent  stipulated  in  the  expired  lease  or  as  it  might  be  modified  by  the 
commission,  was  not,  under  the  circumstances,  an  unoonstitutionai 
restriction  of  the  owner's  dominion  and  right  of  contract  or  a  taking 
of  his  pto^rty  for  a  use  not  public.  P.  156. 

(4)  That  such  regulation  was  justified  as  a  temporary  peasure,  even 
though  it  might  not  be  as  a  permanent  change.  P.  157.  \ 

(5)  That  it  did  not  become  otherwise  if  the  "reasonable  rent"  it  se- 
cured meant  depriving  the  owner,  in  part  at  least,  of  the  power  of 
profiting  by  the  sudden  influx  of  people  to  Washington,  caused  by  the 
needs  of  the  Government  and  the  War.   P.  157. 

(6)  That  the  preference  given  to  the  tenant  in  possession  was  justified 
as  an  incident  of  the  policy  of  the  legisbition.  P.  157. 

(7)  That,theend  being  legitilnate  and  the  means  reasonably  related  to 
it,  the  wisdom  of  the  means  was  not  for  the  courts  to  pass  upon.  P.  158. 

(8)  That  the  court  was  not  prepared  to  say  in  this  case  that  the  law, 
being  vaHdin  its  principal  aspects,  was  invalid  in  so  far  as  it  might 
operate  to  dtsprive  landloids  and  tenants  of  trial  1^  j  uiy  on  the  right 
to  possesnon.    P.  158. 

50  App.  D.  C.  56, 73;  267  Fed.  Rep.  614, 631,  revereed. 
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Ehbor  to  review  a  judgment  of  the  court  below  holding 
unconstitutional  the  act  regulating  rents,  etc.,  in  the  Dis- 
trict of  Ck>hunbia,  in  proceedings  ,by  a  landlord  to  oust  a 
tenant  holding  over.  The  facts  are  stated  in  the  opinion, 
pattj  153. 

Mr.  Jesse  C.  Adkina,  with  whom  Mr.  Jidiua  7.  Peyser^ 
Mr.  George  E.  Eddin  and  Mr.  Theodore  D.  Peyser  were  on 
the  brief,  for  plaintiff  in  error : 

I.  The  requirement  of  thirty  dajns'  notice  is  constitu- 
tional. It  but  restores  the  law  as  it  existed  in  the  District 
prior  to  1864  and  is  a  mere  change  in  the  remedy.  An- 
Umi  V.  Greenhaw,  107  U.  S.  769. 

Defendant  in  ^ror  cannot  question  the  constitution- 
ality of  the  regulatory  provisions  of  the  act.  He  is  not 
within  the  class  affected  by  them  because  he  failed  to 
give  the  required  notice.  Turpin  v.  Lemon,  187  U.  S.  51 ; 
Collins  V.  Texas,  223  U.  S.  288.  Giving  such  a  notice 
would  not  estop  him  to  attack  the  statute.  He  invoked 
relief  under  the  District  Code,  not  the  Rents  Act.  If  the 
tenant  questioned  his  good  faith,  the  tenant  would  pro- 
ceed before  the  Rent  Commission.  Mere  defense  to  that 
complaint  would  not  estop  an  attack  on  the  constitu- 
tionality of  the  statute. 

II.  The  regulatory  provisions  of  the  Rents  Act  are 
constitutional  under  the  war  power.  That  power  in- 
cludes the  remedying  of  evils  which  have  arisen  from  war. 
Stewcart  v.  Kahn,  11  Wall.  493,  507.  War  existed  when 
the  act  was  approved.  Ruppert  v.  Caffey,  251  U.  S.  264. 
The  shortage  of  houses  in  the  District  ensued  from  the 
rise  and  progress  of  the  war.  Section  122  of  the  act  so 
declares,  and  this  declaration  is  supported  by  the  facts. 

The  Draft  Law,  appropriating  the  liberty  and  lives  of 
citissens,  was  sustained  in  Sdedive  Draft  Law  Cases,  245 
U.  S.  366.  This  man-power  was  made  effective  by  a  mass 
of  l^islation,  some  taking  private  property  and  some 
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regulating  its  use.  The  railroadB  wwe  tak^i.  The  Lever 
Act  of  August  10|  1917,  provided  for  the  control  of  neces- 
sities of  life.  Under  it  ifuel  and  articles  of  food  were  regu- 
lated in  the  minutest  d^;ree.  Prices  were  fixed  under 
this  statute  as  well  as  under  other  legislation. 

ni.  During  the  einerg6n<7  caused  by  the  war  0>ngress 
in  the  exercise  of  its  plenary  police  power  in  the  District 
of  Columbia  may  regulate  rents  of  real  property  devoted 
to  rental  purposes. 

The  court  below  held  that  the  owner  of  a  reversion  in 
real  property  which  was  under  rental  for  a  fixed  term  had 
the  absolute  right  to  oust  the  tenant  instantly  at  the  ex- 
piration of  the  term  and  to  immediately  regain  possession, 
and  that  no  economic  or  other  concUtion  could  justify 
modification  of  these  rights.  But  an  owner  never  had  an 
absolute  right  to  use  his  property  as  he  pleased.  Hisri^^ts 
over  real  property  are  not  absolute.  Unimproved  real 
estate  is  r^^ted.  The  owner  may  be  compelled  to  abate 
a  nuisance:  to  erect  fences,  AtUmHc  Coast  Line  jB.  jB.  Co. 
V.  GoUMHyro,  232  U.  S.  548, 561;  to  abstain  from  building 
without  a  permit.  Every  regulation  deemed  essential  for 
health  and  safety  has  been  sustained.  Sometimes  the  use 
of  the  land  is  impeded,  sometimes  part  of  the  land  is  taken, 
sometimes  the  value  of  the  property  is  greatly  lessened. 

Control  over  personal  property  ia  not  absolute.  Interest 
and  the  price  of  bread  have  alwa3n3  been  regulated.  Per- 
sonal property  devoted  to  imlawf ul  uses  may  be  confis- 
cated.  OcldsmithrOmrd  Co.  y.  United  States,  25^ 

An  owner's  right  to  transfer  property  is  limited.  The 
wife  has  always  been  protected.  Certain  formalities  al- 
ways attended  the  transfer  of  property.  Familiar  in- 
stances are  statutes  requiring  conditional  sales  to  be  ia 
writing  and  recorded;  bulk  sales  acts,  Lemieux  v.  Young, 
211  U.  S.  489;  bluensky  laws,  HaU  v.  Oeiger-Jones  Co., 
242  U.  S.  539.  In  Nebraska  a  mortgagor  of  personal  prop- 
erty cannot  sell  without  the  written  consent  of  the  mort- 
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gagee.  State  v.  Hetdehbrand,  92  Nebraska^  136.  The  con- 
sent oi  the  selling  agent  of  a  pool  must  be  obtained  before 
tobacco  may  be  bought  from  the  grower  who  pooled  it. 
CornfnumweaUh  v.  HodgeSy  137  Kentucky,  233.  Grain 
sales  must  be  made  on  the  basis  of  actual  wdght.  Hoiue 
v.  Mayesy  227  Missouri,  64L  Lard  must  be  in  containers 
of  specified  weight.  Armour  &  Co.  v.  North  Dakota,  240 
U.  S.  610. 

If  during  the  emergency  the  busineee  of  renting  real 
property  in  the  District  of  Columbia  holds  such  a  peculiar 
relation  to  the  public  interest  as  to  justify  it,  there  will  be 
superinduced  upon  tiiat  business  the  right  of  public  regu- 
lation. This  is  the  underlying  principle.  Oerman  AUiance 
Insurance  Co.  v.  Lewis,  233  U.  S.  3S9;  Munn  v.  lUinoia, 
04  U.  S.  113;  Budd  v.  New  York,  143  U.  S.  517;  Braes  v. 
Stoeser,  153  U.  S.  391, 410. 

State  legislatures  have  applied  it  to  economic  conditions 
affecting  then-  own  people  and  industries.  Nash  v.  Page, 
80  K^itucky,  547;  CommonweaUh  v.  Hodges,  137  Ken- 
tucky, 244;  Douglas  Park  Jockey  Club  v.  Talbott,  173 
Kentucky,  685;  Davis  v.  State,  68  Alabama,  63;  State  v. 
MuUins,  87  S.  Gar.  510.  Indiana  regulates  the  taking  of 
natural  gas.  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  190. 
Wyoming  forbids  the  consumption  of  natural  gas  without 
the  heat  therein  contained  being  utilized.  WaUs  v.  Mid- 
land Carbon  Co.,  254  U.  S.  300.  New  York  has  endeavored 
to  protect  its  mineral  springs.  Linddey  v.  Natural 
Carbonic  Gas  Co.,  220  TJ.  S.  61.  Idaho  forbids  the  grazing 
of  sheep  on  public  lands  within  two  miles  of  another's 
lands.'  *  Bacon  v.  Walker,  204  U.  S.  311.  In  Florida  and 
Washington  a  special  license  tax  is  imposed  on  merchants 
using  trading  stamps.  Ra^  v.  Van  Demon  A  Lewis  Co., 
240  U.  S.  342;  Tanner  v.  Utile,  240  U.  S.  369.  In  many 
States  the  common-law  rules  of  liability  are  abolished  and 
the  rights  and  duties  of  employer  and  employee  are  regu- 
lated.   In  Maine  municipidities  are  authorized  to  estab- 
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lish  yards  for  the  sale  of  fuel  at  ooet.  Jom%  v.  PorHand, 
24&  U.  S.  217.  North  Dakota  has  authorused  the  l^iding 
of  money  to  citizens  for  the  construction  of  homes.  Qreen 
V.  Frazier,  253  U.  S.  233.  In  otiier  States  an  ulterior 
public  advantage  has  justified  a  comparatively  insignifi- 
cant taking  of  private  property  for  what  in  its  immediate 
purpose  is  private  use.  Clark  v.  Nash^  198  U.  S.  361; 
Strickley  v.  Highland  Boy  Odd  Mining  Co.y  200  U.  S. 
527;  Offield  v.  N.  F.,  N.  H.  A  H.  R.  R.  Co.,  203  U.  S.  372; 
Noble  State  Bank  v.  Haekdl,  219  U.  S.  104;  Perky  v. 
North  Carolina,  249  U.  S.  510.  Indiana  has  created  a  ooai 
conmiission  with  power  to  regulate  prices.  American  Coal 
Mining  Co.  v.  Special  Coal  A  Food  Commission,  268 
Fed.  Rep.  563.  In  Oklahoma  laundry  prices  are  regu- 
lated.  Oklahoma  Operating  Co.  v.  Love,  262  U.  S.  331. 

The  business  of  renting  property  in  the  District  has 
risen  to  such  public  importance  that  it  may  be  r^gd^ted. 

The  legislative  declaration  in  Sectitem  122  o{  the  fnfK*  is 
controlling  if  a  state  of  facts  eould  ^dst  whidi  tiwdS 
justify  it.  Munnv.  Illinois,  supra. 

Astateof  facts  doesexist  justifying  the  legialatioiiu  Tbm 
virtual  monopoly  of  rental  property  causes  great  gepniimifi^ 
disparity  between  house-owners  and  their  tenanted  there 
is  serious  danger  of  oppression  and  extortion;  thos  i^easr 
edy  of  competition  cannot  be  made  effective  for  ydars; 
lack  of  regulation  will  result  in  serious  injury  to  the  health, 
safety,  morals^  order  and  welfare  of  the  community. 

The  legislative  determination  is  supported  by  a  mass  of 
public  opinion.  The  shortage  of  housing  is  world-wide.  New 
South  Wales  created  a  fair  rents  court.  England,  France, 
Spain,  Grermany,  Wisconsin,  New  York,  Maine»  Massachu- 
setts and  Ne^7  Jersey  have  sought  relief  through  statutes. 

Mr.  Wm.O.  Johnson,  with  whom  Mr.  Myer  Cohen  and 
Mr.  Richard  D.  Daniels  were  on  the  brief,  for  defendant 
in  error: 
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The  legislation  is  plainly  unconstitutional  and  void, 
because  its  effect  is  to  deprive  the  pendant  in  error  of 
his  property  without  due  process  of  law,  to  take  his  prop- 
erty for  private  use  and  bestow  it  upon  another,  without 
compensation,  and,  in  an  action  at  law,  in  which  the 
value  in  oontroverey  ezcoeds  tw^ity  dollars,  to  deny  to 
him,  and  to  deprive  him  of,  the  right  of  trial  by  j  ury . 

It  is  indisputable  that,  at  the  time  of  making  the  lease 
to  Block  and  of  his  «itry  into  possession  thereunder, 
the  owners  hada  vested  estate,  areversion  in  fee,  to  come 
into  possession,  absolutely,  on  January  1,  1920;  Block 
was  a  tenant  in  possession  whose  right  of  possession  abso- 
lutely terminated  on  December  31,  1919,  and  by  his  cov- 
enant in  the  lease  he  had  qiecifically  agreed  to  surrender 
possession  on  that  ^te.  Also,  that  there  existed  legal 
remedies  £<»*  eufordng  this  ri^t  of  possession,  should 
the  tenant  violate  the  agreement  in  his  lease,  and  fail 
to  surrender  possession  at  the  expiration  of  the.  term 
demised. 

The  owners  also  had  an  unrestricted  rig^t  of  alienation 
of  the  property,  in  the  open  market,  to  any  purchasei: 
whomsoever,  and  such  alienation  would  confer  upon  their 
alienee  ail  their  rights  of  possession,  subject  to  no  lien,' 
claim  or  charge  of  any  kind,  in  behalf  of  the  tenant,  beyond 
the  rights  ccmferred  by  the  lease  itself. 

They  and  tibeir  grantee  would  also  have  the  right, 
dUier  during  or  at  the  end  of  the  term,  to  let  theproperty 
anew,  by  successive  lease,  to  begin  at  the  expiration  of 
the  term  demised,  to  another  tenant,  at  the  same  or  a 
higher  or  lower  rent,  or  upon  any  other  consideration, 
and  the  lessors  and  thoir  grantee  might,  if  they  so  pre- 
ferred, occupy  the  properly  themselves  or  allow  it  to  re- 
main vacant;  all  without  let  or  hindrance  from  the  tenant. 

The  lease  to  Block,  as  appears  on  its  face,  preserved 
to  the  lessors  and  their  grantee  all  of  these  rights  to  their 
utmost  extent. 
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But  he  now  claims  that  these  rights  of  the  leesorsy  and 
of  their  grantee,  under  the  lease  by  which  he  obtauied 
that  possession,  have  all  been  swept  aw&y ;  not  by  any  cour 
tract  or  agreement  of  the  parties,  but  by  subsequent  leg- 
islation of  Ck>ngresB.  And  further,  that  by  that  legisla- 
tion there  has  been  conferred  upon  him  the  right  and 
power,  at  his  option,  to  retain  possession  of  said  property, 
in  violation  of  his  cov^iant  in  the  lease,  and  after  the 
expiration  of  the  term  demised. 

The  requirem^it  for  notice  to  the  tenant  embodied  in 
the  act  is  ndther  an  applicable  nor  valid  provision  of 
law.  The  act  was  not  operative  wh«i  Hirsh's  right  of 
possession  and  right  of  action  accrued.  Any  notice  under 
the  act  would  have  extended  Block's  right  of  possession 
beyond  the  term  of  the  lease.  The  notice  required  was  a 
direct  limitation  iQ>on  Hirsh's  right  of  possession  under 
the  lease,  and  reqidred  Hirsh  to  ':urrender  in  advance  his 
constitutional  right  to  a  trial  by  jury. 

Giving  the  notice  would  have  precluded  Hirsh  from 
questioning  the  constitutionality  of  the  statute.  Tlie 
statute  undertook  to  take  from  Hirsh  his  right  of  posses- 
sion of  his  property  and  transfer  it  to  Block  to  hold  at 
Block's  option.  The  same  statute  gave  Hirsh  a  means  of 
escape  from  this  spoliation  for  Block's  benefit  in  two 
cases;  if  he  wished  the  properly  for  his  own  occupancy, 
or  wished  to  tear  down  the  building  and  immediately  r^ 
build  for  rental  purposes.  But  the  escape  from  this  spolia- 
tion was  conditioned,  in  the  same  section  of  the  same  act. 
The  conditions  were,  first,  that  he  give  Block  a  thirty 
dajns'  notice,  containing  a  full  and  correct  statement  of 
the  facts  and  circumstances  upon  which  it  was  based; 
second,  that  Block  might  dispute  that  notice  as  to  its 
accuracy,  sufficiency,  good  faith  apd  service;  and,  third, 
that  the  commission  should  finally  determine  that  dis- 
pute, without  a  jury  trial  and  its  decision  on  the  facts 
should  be  final,  and  binding  upon  every  court. 
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Hirah  had  another  mode  of  escaping  this  qxiUation,  m 
Block's  behalf,  and  that  was  by  appealing  to  tl^  courts 
for  protection  under  the  Constitution. 

He  had  perfect  freedom  to  pursue  either  course  but 
could  not  pursue  both.  If  he  dected  to  avail  himself  of 
the  mode  of  escape  given  by  the  statute  and  gave  the 
notice,  he  was  then  bound  by  his  choice  and  could  not 
question  the  constitutionality  of  the  statute.  Such  is 
tile  settled  law  of  this  court.  DameU  v.  Teamey^  1Q2 
U.  S.  415,  421;  EUcbrtc  Co.  v.  Daw,  166  U.  S.  489,  490; 
Wight  V.  DtwUkm,  181  U.  S.  371,  377;  Grand  BapidB  A 
Indiana  By.  Co.  v.  OAom,  193  U.  S.  17,  29;  Shepard  v. 
Barron,  194  TJ.  S.  553,  567. 

The  legislation  of  Congress  rdied  upon  by  plaintiff 
in  error  is  unconstitutional  and  void.  Language  and 
purpose  are  alike  plain.  It  enacts  that  notwithstanding 
ihe  fact  that  Block's  lease  expires,  absolutely,  on  the  31st 
of  December,  1919,  and  that  the  unconditional  tight  to 
immediate  possession,  on  that  day,  accrued  to  the  lessors 
and  to  their  assignee,  nevertheless,  Block,  if  he  so  please, 
may  retain  possession  for  two  years  longer  and  the  right- 
ful owner  shall  not  maintain  any  proceeding  to  recover 
possession. 

Another  provision, — ^that  ''every  purchaser  shall  take 
conveyance  of  any  rental  property,  hotel,  or  apartm^it 
subject  to  the  rights  of  tenants  as  provided  in  this  title," — 
subjects  the  fee  ample  owner's  title  to  a  lien  in  favor  of 
the  tenant  and  cute  down  the  owner's  power  of  alienation 
by  requiring  that  all  purchasers  shall  take  subject  to  that 
lien.  This  restraint  upon  the  power  of  alienation  is  height- 
ened by  the  fact  that  the  lien.is  for  no  definite  time,  but 
at  the  caprice  of  the  tenant. 

Without  any  new  contract  between  the  parties,  without 

■ 

the  owner's  consent,  without  any  act  done  by  either, 
without  any  conaderation  or  compensation  to  the  fee 
simple  owner,  and  without  a  hearhig  or  notice  of  any 
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kind,  but  solely  by  legislative  declaration,  this  reversion 
of  the  owner  is  taken  from  him  and  pven  to  the  tenant 
and  the  owner's  power  of  sale  is  made  subject  to  this 
lien  for  an  extension  of  lease  at  the  wiU  of  the  tenant. 

By  another  provision  the  tenant  may,  however,  with 
the  consent  of  the  commission,  assign  or  sublet  this  re- 
version of  the  owner,  at  a  profit  to  the  tenant. 

Nor  is  this  all.  By  the  terms  of  the  ''Saulsbury  Res- 
olution'? (40  Stat.  693)  the  rent  to  be  paid  for  this  statu- 
tory appropriation  of  the  owner's  reversion  to  the  use 
of  the  tenant  is  fixed  by  the  legblature  at  the  rate  of  rent 
fixed  by  the  lease,  no  matter  how  much  the  rental  value 
may  have  increased. 

A  yet  further  invasion  of  the  owner's  rights  is  provided 
by  §  106  of  the  act.  Under  that  provision,  a  tenant  may 
call  upon  the  commission  to  reduce  the  rent,  and  the 
commission  may  make  that  reduction  and  under  §107 
require  the  owner  to  refund  rent  paid  under  the  lease. 

It  is  earnestly  insisted  that  these  invasions  of  private 
property  rights  are  all  unconstitutional  and  void,  be- 
cause they  take  private  property  for  private  use,  they 
take  private  property  without  compensation  and  they  de- 
prive the  owner  of  his  property  without  due  process  of 
law.  Missouri  Pacific  Ry.  Co.  v.  Nebraska^  16^  U.  S. 
403,  412,  413,  417;  Cdder  v.  BtM,  3  DaU.  386,  388,  389; 
Wilkinson  v.  Ldand,  2  Pet.  627,  657,  658;  Mcnonoahda 
NcmgaJbion  Co.  v.  United  States,  148  U.  S.  312,  324,  325; 
Ochoa  V.  Hernandez,  230  U.  S.  139,  161;  SvnkinQ-Fund 
Cases,  99  U.  S.  700,  718,  719. 

There  is  no  power  in  the  United  States,  throygh  Con- 
gress or  otherwise,  to  take  private  property  for  private 
use.  The  right  to  take  it  at  all,  is  not  expressly  conferred 
by  the  Constitution,  but^  as  held  in  KM  v.  United  States, 
91  U.  S.  367,  374,  375,  the  right  of  eminent  domain,  to 
which  all  lawful  taking  is  referred,  is  a  necessary  atteibute 
of  sovereignty,  but  limited  to  it  for  sovereign  purposes. 
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Not  only  does  this  lesislatioii  attempt  to  take  from  the 
landlord  owner  his  reversion  and  bestow  it  upon  the 
tenant,  to  hold  at  the  tenant's  willi  but  it  also  denies 
all  right  of  judicial  redress.  It  does  not  change  or  sub- 
stitute remedies,  but  denies  them  m  (oto.  By  the  escpress 
terms  of  the  act,  the  tenant's  ''right''  to  "use  .or  occu- 
pancy" shall  "continue"  "and  such  tenant  shall  not  be 
evicted  or  dispossessed  so  long  as  he  pay^  the  rent:" 

But  the  previously  existing  ri|[^t  of  action  in  the 
landlord  to  recover  his  property  against  wrongful  deten- 
tion is  also  "property"  of  whidi  he  may  not  be  deprived 
withQut  due  process  of  law.  PrUchard  v.  Norton^  106  U.  S. 
124, 132;  Munn  v.  Ittinais,  94:U.  8. 113, 134. 

It  is  also  the  constitutional  right  of  the  citisen  to 
decide  for  himself  with  whom  he  wi3l  contract  and  whom 
he  will  accept  or  continue  as  tenant,  and  he  may  not 
lawfully  be  compelled  to  accept  one  as  tenant  of  whom  he 
does  not  approve.  Adair  v.  United  StateSj  206  U.  S. 
161, 173;  Cappage  v.  Kansas,  236  U.  S.  1. 

The  existence  of  a  state  of  war  gives  no  validity. to  the 
statute.  War  carries  many  and  grievous  afflictions,  but 
among  them  is  not  the  abrogation,  temporary  or  per- 
manent, of  the  constitutional  limitations  upon  the  power 
of  Congress.  Not  one  of  the  powers  conferred,  or  restrio- 
tions  imposed,  upon  Congress,  by  the  Constitution,  is 
accompanied  with  or  qualified  by  any  exception  in  liie 
case  of  the  eadst^ice  of  a  state  of  war,  unless  it  be  the 
Third  Amendment,  which  provides  that — ^"No  soldier 
shall,  in  time  of  peace  be  quartered  in  any  house,  without 
the  consent  of  the  owner,  nor  in  time  o£  war  but  in  a 
manner  to  be  proscribed  by  law."  ^  In  <this  Amendment 
there  isa  plainly  implied  power  in  Congress  to  legislate  as 
to  the  manner  of  quartering  soldiers  in  a  private  house  in 
time  of  n^,  but  with  this  excq)tion  there  is  no  restriction 
upon  the  power  of  Congress  not  equally  applicable  in  both 
peace  and  war. 
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And  it  IB  not  going  too  far  to  8ay  that  there  is  also  a 
plain  implication  in  this  Amendment  that  no  civilian 
shall  be  quartered  in  any  house  in  time  of  either  peace  or 
war,  without  the  consent  of  the  owner.  HamQJUmv. 
Kentucky  Distilleries  Co.,  251  U.  S.  146,  156;  Mitchdl  v. 
Harmony^  13  How.  115, 134, 135. 

There  is  nothing  in  the  record  to  suggest  that  Block's 
retention  of  possession  against  the  right  of  the  owner 
could  in  any  way  aid  or  influence  1^.  prosecution  of  the 
war. 

The  legislative  declaration  that  this  property  is  affected 
with  a  public  interest  is,  itself,  invalid. 

The  facts,  undisputed  on  the  record,  show  that  neither 
Hirsh  nor  his  grantors  did  any  act  admitting  or  inviting 
the  public  to  the  possession  or  use  of  this  propiarty — on 
the  contrary  th^  did  all  that  it  was  legally  possible  for 
them  to  do  to  exclude  the  public.  The  reecord  also  shows 
that  the  public  has  acquiesced  in  that  exclusion,  for  it  left 
Block  in  undisturbed  possession  throuf^ut  the  term 


In  Munn  v.  Illinois,  supra,  this  court  did  not  base  its 
decision  that  the  grain  elevators  were  clothed  with  a 
public  interest  on  an^  statutory  declaration  to  that  effect, 
but  upon  the  facts  admitted  by  the  plaintiff  in  error. 
It  then  became  necessary  to  determine  wheUier,  in  the 
enrcise  of  the  police  power  to  regulate  the  use  of  such 
property,  the  legislature  had  exceeded  its  powers.  It  was 
with  reference  to  the'  facts  calling  for  the  exercise  of  the 
particular  kind  of  r^ulation  which  the  statute  provided 
that  the  court  uses  the  language  quoted  in  the  dissenting 
opinion  of  the  court  below,  and  not  upon  the  question  of 
fact  whether  the  property  was  or  was  not  affected  with  a 
public  interest.  Producers  Transportation  Co.  v.  RaHroad 
Commission,  251  U.  S.  228,  230. 

Even  if  the  mere  legislative  declaration  that  private 
property  ''is  affected  with  a  public  interest"  could  be 
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evidence  of  that  fact,  it  could  not  be  conclusive;  otherwise 
the  use  of  those  six  words  in  a  statute  could  destroy  all 
private  ownership  in  the  whole  country.  The  record  in 
this  case  conclusively  shows  that  Hirsh's  property  was  not 
affected  with  a  public  interest;  that  it  has  not  been  sub- 
jected to  a  public  use  but  that  it  has  been;  ever  since  the 
execution  of  the  lease,  private  property  in  the  jstrictest 
sense.  Weema  Steamboat  Co.  v.  People^a  SteamBoat  Co., 
214  U.  S.  345,  366;  Terminal  Taxicab  Co.  v.  DiOrict  of 
Columbia^  241  U.  S.  252,  256. 

It  was  contended  in  the  court  below  that  the  uni- 
versally admitted  right  of  the  legislature  io  regulate 
the  rate  of  interest  on  loans  cKf  money  was  a  recognition  of 
the  power  to  r^ulate  purely  private  contracts  between 
individuals.  It  may  be  said  in  this  connection  that 
interest  statutes  do  not  assume  to  compel  the  lending  of 
money  to  particular  persons  nor  the  continuation  of  loans 
after  they  are  due,  on  the  condition  that  the  interest  be 
paid,  as  this  legislation  attempts  to  continue  leases  after 
their  expiration. 

But  interest  is  a  creature  of  statute  and  may  be  regu- 
lated or  abolished  by  that  power  which  gave  it  legal 
existence.  Lord  Bacon,  Essay  on  Usury;  lAoyd  v.  Scott, 
4  Pet.  206,  224.  There  is,  therefore,  no  analogy  between 
the  case  of  a  statute  fixing  rates  of  interest  and  one 
laransfemng  the  landlord's  reversion  to  his  tenant,  with- 
out the  consent  of  the  landlord. 

Mr.  Henry  H.  OUuBie,  Special  Assistant  to  the  Attorney 
General,  with  whom  The  Solicitor  General  was  on  the 
brief,  f oir  the  United  States  as  amicue  cutvb,  by  special 
leave  of  court: 

I.  A  declaration  by  Congress  that  emergencies  growing 
out  of  the  war  caused  apartments,  hotels,  and  other  rental 
property  4tt  the  seat  of  government  to  be  affected  with  a 
public  interest  is  conclusive,  unless  the  inference  be 
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such  as  no  rational  mind  could  draw.  Price  v.  IttinoiSf  238 
U.  S.  446, 451;  Rasl  v.  Van  Demon  A  LemsXJo.,  240  U.  S. 
342,365. 

II.  The  conclusion  that,  under  the  facts  found,  the 
relation  between  the  owners  and  the  users  of  such  property 
could  not  be  safely  left  to  the  unregulated  action  of 
individual  economic  interest,  so  far  from  being  irrational, 
was  a  sound  legislative  judgment  reached  after  an  elab- 
orate investigation  into  prices,  rents  and  related  sub- 
jects. Sen.  Rep.  150,  66th  Cong.,  Ist  sess.,*  Sen.  R^;  327^ 
66th  Cong.,  2d  sess. ;  House  R^.  349,  66th  Cong.,  2d  sess.  ; 
House  Rep.  269,  62d  Cong.,  2d  sess. ,  It  is  shared  by  other 
responsible  le^slatures  forced  to  deal  with  similar  condir 
tions  in  areas  of  congested  population.  N.  Y.  Laws  1920, 
c.  136-145;  c.  942-053;  Wisconsin  Laws  Special  Session 
1920,  c.  16;  New  Jersey  Laws  1920,  c.  193,  c.  357;  Massar 
chusetts  Acts  of  1920,  c.  555. 

III.  The  whole  argument  against  the  statute  proceeds 
upon  an  extreme  individualistic  conception  of  rcAl  prop- 
erty which,  in  effect,  denies  the  existence  of  any  police 
power  in  respect  thereof.  It  is  said  that  when  a  tenant's 
estatiC  ceases  by  expiration  of  the  term,  the  landlord's  right 
to  repossess  the  prop^iy  is  in  its  nature  absolute,  that  he 
has  an  immediate  ri^t  to  let  the  property  anew  to 
another  tenant  at  a  higher  rent,  or  not  to  lease  it,  and  that 
his  vendee  has  the  same  unqualified  right.  This  is  but  a 
statement  of  the  existing  incidents  of  a  reversion  after  a 
term  of  years  in  the  absence  of  regulation.  To  say  that 
an  owner  of  a  building  not  used  by  himself  has,  undw 
whatsoever  economic  and  social  stress,  an  indestructible 
right  to  grant  such  use  only  upon  such  terms,  for  such 
price,  during  such  time,  and  to  such  person  as  he  may 
choose,  immune  from  the  possibility  of  any  regulating 
control  whatever,  is  but  to  assert,  contrary  to  funda- 
mental conceptions  ,of  the  common  law,  that  private 
ownership  in  land  ifa  absolute.    This  conception  wouU 
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exclude  the  very  things  to  which  the  term  ''affected  with 
a  public  interest"  was  first  applied,  and  cannot  be  recon- 
cfled  with  the  long  list  of  acts  collected  in  Head  v.  Amaa- 
keag  Manvfaduring  Co.y  113  U.  S.  9,  17-18.    It  is  imma- 
terial whether  sudi  statutes  are  deemed  to  rest  on  the 
right  of  raainent  domain  (113  U.  S.  19),  or  upon  the  power 
to  regulate  use  even  to  the  eactent  of  coercing  it  upon  fair 
compensation  where  the  public  interest  so  requires.    113 
U.  S.  24-26;  Mvrdock  v.  Stickney,  8  Cush.  113, 116.   Th^ 
aD  embody  the  principle  of  the  subordination  of  owner- 
ship to  utilisation,  where  use  by  others  is  essential  to  the 
maintenance  of  general  living  conditions  or  increases  the 
productive  power  or  economfe  welfare  of  any  considerable 
part  of  the  populatbn.  Thus  it  has  (K>me  to  be  establidied 
that  real  property  may,  under  special  circumstances  of 
grave  general  concern,  become  so  far  affected  withapublic 
interest  that  uses  which,  in  their  immediate  purpose,  are 
private  must  be  r^;arded  as  public.    Clark  v.  Nash^  198 
U.  S.  361;  Sbriddey  v.  Highland  Bay  GM  Mining  Co.,  200 
U.  S.  527.    These  are  cases  of  expropriation.    But  a  like 
power  to  regulate  must  equally  exist  where  the  use  of 
certam  classes  of  properly  is  so  bound  up  with  the  char- 
acteristie  life  of  the  community  and  the  operations  of 
government  that  both  will  suffer  utttf  disorganization 
unless  fair  and  stable  conditions  are  maintained  in  respect 
of  the  terms  of  such  use. 

IV.  The  public  interest  may  be  protected  by  regulating, 
on  the  basis  of  a  reasonable  charge,  the  compensation  or 
rental  to  be  paid  lor  use  of  property  by  persons  let  into 
possesion  by  the  owners.  Munn  v.  Illinois,  94  U.  S.  113; 
Budd  V.  New  York,  143  U.  S.  617;  NMe  State  Bank  v. 
HaakM,  219  U.  S.  104;  Oerman  AUiance  Insurance  Co.  v. 
LetiM,  233  U.  S.  389. 

The  owner  has  devoted  his  property  to  a  public  use  in 
that  he  has  engaged  in  a  business  relation  which  the 
legislature  has  reasonably  held  to  need  regulation.  Itmay 
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therefore  be  regulated  after  it  has  been  entered  into. 
LauimUe  &  NaskvUle  R.  R.  Co.  v.  MotOey,  219  U.  S.  467, 
482,485.  Nori8''pubUcuse''limitedtoaoommumtyuse 
enjoyed  by  the  public  generally  or  one  which  the  public 
has  a  right  to  demand.  Oerman  AUiance  Inwrance  Co*  v. 
Lewis,  mpra. 

The  busineBB  of  renting  out  i^Murtinents  and  houses 
under  the  existing  circumstances  discloses  the  same 
fundamental  elements  fqund  in  other  cases  where  a  public 
interest  has  been  held  to  warrant  the  regulation  of  a  busi- 
ness not  enjoying  any  statutory  privilege.  There  is  in 
such  cases  a  state  of  virtual  monopoly,  or,  conversely 
stated,  an  absence  of  effective  competition.  The  consum- 
ing public  stands  in  a  position  of  economic  helplessness. 
This  may  result  from  conditions  on  the  ade  of  supply  or  on 
the  side  of  demand,  from  limitations  natural  in  the 
physical  sense.  Spring  Valley  Water  Works  v.  SchatUer,  110 
U.  S.  347 ;  Van  Dyke  v.  Geary,  244  U.  S.  39, 47;  or,  natural 
only  in  the  sense  that,  under  the  circumstances  of  a  given 
community,  facilities  available  for  the  particular  purpose 
are  not  susceptible  of  multiplication  or  enlargem^at. 
Munn  V.  lUinais,  94  U.  S.  113;  Budd  v.  New  York,  143 
U.  S.  517, 531, 535;  Brass  v.  Stoeser,  153  U.  S.  891, 402. 

The  public  interest  arising  from  the  existence  of  an 
instant  need  naturally  receives  a  vast  extension  in  ail 
periods  of  abnormal  economic  stress.  Wilson  v.  New,  243 
U.  S.  332, 348.  But  to  concede  that  rent  r^ulation  might 
exist  as  a  war  power  is  to  concede  that  it  exists  under  cer- 
tain conditions  of  social  fact,  whether  arising  from  that 
emergency  or  some  other. 

The  recognition  of  such  conditions  of  economic  de- 
pendence lies  at  the  root  of  practically  all  the  social  legis- 
lation of  our  time.  KnoxtnUe  Iron  Co.  v.  Harbison,  183 
U.  S.  13,  20;  Midler  v.  Oregon,  208  U.  S.  412,  422;  Erie 
R.  R.  Co.  V.  New  York,  233  IT.  S.  671,  704;  Qemum 
AUiance  Insurance  Coi  v.  Lewis,  233  U.  S.  380, 417. 
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v.  The  housing  situation  in  a  dty  like  New  York  or 
Washington  presents  all  the  features  of  a  practical  mo- 
nopoly; the  normal  competitive  system  has  completely 
broken  down. 

VI.  The  conditions  are  intensified  by  the  special 
relations  in  which  the  District  of  Colimibia  stands  to  the 
Federal  Government. 

Vn.  Temporary  continuance  of  occupancy-  is  an 
Impropriate  means  of  leaking  rent  r^ulation  effective. 

(a)  With  reepect  to  leases  subsequent  to  the  act,  such 
authority  seems  clear  since  the  contract  clause  has  no 
application,  Munday  v.  Wisconsin  Trust  Co.,  252  IT.  S. 
499,  503;  and  Congress,  having  power  to  mould  the  land- 
lord and  tenant  relation,  may  make  it  a  statutory  term  in 
every  tenancy  that  a  tenant  may  continue  to  occupy  the 
property  for  a  limited  time,  upon  payment  of  the  stipu- 
lated rent  or  a  fair  rent  fixed  by  authority.  Pollock  &  M., 
Hist.  Eng.  L.,  vol.  I,  p.  338;  vol.  II,  106,  109;  Holds- 
worth,  .  Hist.  Eng.  L.,  vol.  HI,  pp.  107,  180;  Mountain 
Timber  Co.  v.  Washington,  243  U.  S.  219,  238;  New  York 
Central  R.  B.  Co.  v.  WhUe,  243  U.  S.  188, 196, 200.  Cf .  The 
Maryland  Acts  for  the  redemption  of  ground  rents.  Md. 
Code,  art.  53,  §§  24r-25;  Md.  Acts  1884,  c.  485 ;  1888,  c.  395; 
1900,  c.  207;  Stewart  v.  Qarterj  70  Maryland,  242;  Swan 
V.  Kemp,  97  Maryland,  686.  The  only  limitation  is  that 
the  essential  property  itself  shall  not  be  taken  away,  and 
that  is  not  done  when  the  owner  throughout  the  emer- 
gency period  gets  the  fair  and  reasonable  value  of  the  use. 

(b)  In  respect  of  leases  made  before  but  expiripg  after 
the  act,,  the  power  to  extend  the  occupancy  is  a  reasonable 
corollary  of  the  power  to  regulate  the  rental.  United 
States  V.  Ferger,  250  U.  S-  199,  203,  20";  Jacobson  vr 
Massachusetts,  197  U.  S.  11;  MUler  v.  Wilson,  236  U.  S. 
373,  380. 

(c)  The  owner's  right  to  use  the  property  is  secured 
by  the  statute.  .The  occupancy  provision,  ther^ore. 
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operates  only  to  limit  his  future  liberty  to  contract;  that 
is,  his  liberty-^'to  choose  his  own  tenant."  The  impair- 
ment of  any  express  covenant  to  surrender  is  merely  inci- 
dental. What  the  statute  regulates  is  the  present  rent  for 
occupation  subsequent  to  the  act.  If  the  landlord  does 
not  wish  that  there  should  be  ai^  subsequent  occupa- 
tion he  has  his  old  remedies.  But  if  he  wishes  not  to  use 
but  to  rent,  then  the  whole  mAtter  resolves  itself  into  a 
question  of  the  fair  incidents  of  the  r^ulation  of  the 
rent.  ManigavU  v.  Springs,  199  U.  S.  473,  480;  Mutual 
Loan  Co.  v.  MarteUy  222  U.  S.  225,  231;  KnoxmUe 
Iron  Co.  V.  Harbiaon,  183  U.  S.  13;  Keokee  Coke  Co.  y. 
Taylor,  234  U.  S.  224;  Bast  v.  Fan  Demon  &  Lewis  Co., 
240  U.  S.  342;  ThomUm  v.  Duffy,  254  U.  S.  361. 

(d)  The  landlord's  ordinary  power  to  contract  is  not 
interfered  with  in  favor  of  persons  not  aheady  in  privity 
with  him,  but  in  respect  of  a  class  recognized  as  having  a 
natiural  equity  beyond  the  technical  tmnination  of  the 
term.  This  interest  has  been  often  recognised  by  co\u1» 
as  well  as  l^islatures,  especially  when  supported  by  local 
usage  or  when  special  economic  circumstances  give  it 
peculiar  significance.  Boyle  v.  Lyeaght,  1  Vernon  &  Scri- 
ven  (Ir.)  Rep.  135,  142, 144;  Banks  v.  Haskie,  45  Mary- 
land, 207,  220.  Cf.  Murray  v.  Bateman,  Bidgway's 
Gas.  ParL  187,  19  &  20  Geo.  Ill,  c.  30.  Landlord  and 
Tenant  (Ireland)  Act  1870  (33  &  34  Vict.  c.  46);  Land 
Law  (freland)  Act  1881  (44  &  45  Vict.  c.  49) ;  SmaU  Land- 
holders (Scotland)  Act  1911  (1  &  2  Geo.  V.,  c.  49).  See 
also  5  &  6  Geo.  V.  c.  97;  9  Geo.  V,  c.  7;  9  &  10  Geo.  V.  c. 
90;  10  A 11  Geo.  V.  c.  17;  Nemle  v.  Hardy,  37  Times  Law 
Rep.  129. 

(e)  The  landlord  is  not  prevented  from  going  out  of 
the  redting  business  or  required  to  continue  it  upon  the 
terms  fixed  by  the  act.  He  may  stop  renting.  But,  in 
an  emergency  such  as  that  declared  by  Ck>ngres8,  the 
right  to  regulate  retfts  effectively  can  not  be  thwarted 
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upon  a  ground  so  abstract  and  socially  injurious  as  a 
theoretical  right  to  evict  tenants  for  the  purpose  of  d^ 
stroying  the  building  or  keq)ing  it  vacant. 

Vni.  The  statute  makes  due  provision  for  the  recovery 
of  possession  upon  evidence  oi  withdrawal  from  the  rental 
class.  Gleariy  the  l^pslature  may  require  a  notice  of  the 
fact  of  withdrawal,  may  prescribe  a  reasonable  time  for 
the  purpose,  and  may  further  require  the  notice  .to  be 
submitted  in  the  first  place  for  the  determination  of  the 
commission,  because,  if  valid,  it  marks  the  end  of  their 
authority.  That  the  commission  has  no  jury  is  of  no  con- 
sequence. There  is  no  jury  in  the  court  in  which  the 
issue  of  possession  is  first  tried.  That  the  parties  have  one 
on  appeal  is  sufficient.  Capital  Traction  Co.  v.  Hof,  174 
U.  S.  146. 

i 

Mb.  Jubticb  Holmbb  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  brought  by  the  drfendant  in  error, 
Hirsh,  to  recover  possession  of  the  cellar  and  first  floor 
of  a  building  on  F  Street  in  Washington  which  the  plain- 
tiff in  error,  Block,  holds  over  after  the  exph^tion  of  a 
lease  to  him.  Hirsh  bought  the  building  while  the  lease 
was  running,  and  on  December  15,  1919,  notified  Block 
that  he  should  require  possession  on  December  31,  when 
the  lease  e^ired.  Block  declined  to  smrender  the  prem- 
ises, relying  upon  the  Act  of  October  22, 1919,  c..80,  Title 
n— ''District  of  Columbia  Bents";  especiaUy  §  109,  41 
Stat.  297,  298,  301.  That  is  also  the  ground  of  his  de- 
feace  in  this  Court,  and  the  question  is  whether  the  stat- 
ute is  constitutional,  or,  as  held  by  the  Court  of  Appeals, 
an  attempt  to  authorize  the  takh)g  of  prop«*ty  not  for 
public  use  and  without  ducr  process  of  law,  and  for  this 
and  other  reasons  void. 

By  §  109  of  the  act  the  right  of  a  tenant  to  occupy  any 
hotel,  apartment,  or  ''rental  property,"  i.  e.,  any  building 
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or  part  thereof,  other  than  hotel  or  apartment,  (§  101), 
is  to  continue  notwithstanding  the  eviration  of  his  term, 
at  the  option  of  the  tenant,  subject  to  regulation  by  the 
Conunission  appointed  by  the  act,  so  long  as  he  pays  the 
rent  and  performs  the  conditions  as  fixed  by  the  lease  or 
as  modified  by  the  Commission.  It  is  provided  in  the 
same  section  that  the  owner  shall  have  the  right  to  pos- 
session ''for  actual  and  bona  fide  occiq>ancy  by  himself, 
or  his  wife,  chilcii'en,  or  dependents  .  .  .  upon  giving 
thirty  days'  notice  in  writing.^'  According  to  his  affida- 
vit Hirsh  wanted  the  premises  for  his  own  use,  but  he  did 
not  see  fit  to  give  the  thirty  days'  notice  because  he  denied 
the  validity  of  the  act.  T)ie  statute  embodies  a  scheme 
or  code  which  it  is  needless  to  set  forth,  but  it  should  be 
stated  that  it  ends  with  the  declaration  in  §  122  that  the 
provisions  of  Title  II  are  made  necessary  by  emergencies 
growing  out  of  the  war,  resulting  in  rental  conditions  in 
the  District  dangerous  to  the  public  health  and  burden- 
some to  public  officers,  employees  and  accessories,  and 
tliereby  embarrassing  the  Federal  Government  in  the 
transaction  of  Hbe  public  business.  As  emergenqr  l^pe- 
lation  the  Title  is  to  end  in  two  years  unless  sooner  re- 
pealed. 

No  doubt  it  is  true  that  a  legislative  declaration  of 
facts  that  are  material  only  as  the  ground  for  enacting  a 
rule  of  law,  for  instance,  that  a  certain  use  is  a  public  one, 
may  not  be  held  conclusive  by  the  Courts.  Shoemaker  v. 
United  States,  147  U.  S.  282,  298.  HairsUm  v.  DantnOe 
d;  IFestem  jRy.  Co.,  208  U.  S.  598, 606.  Pteniia  v.  AUaniic 
Coast  Line  Co.,  211  IT.  S.  210,  227.  t^oducers  Troiw- 
portatUm  Co.  v.  Railroad  Commission,  251  U.  S.  228,  230. 
But  a  declaration  by  a  legislature  concerning  public  con- 
ditions that  by  necessity  and.duty  it  must  know,  is  enti- 
tled at  least  to  great  respect.  In  this  instance  Congress 
stated  a  publicly  notorious  and  afanost  world-wide  fact. 
That  the  emergent^  declared  by  the  statute  did  exist 
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must  be  assumed,  and  the  question  is  whether  Congraas 
was  iiuxHnpetent  to  meet  it  in  the  way  in  which  it  has  been 
met  by  most  of  the  civilized  countries  of  the  world. 

The  general  proposition  to  be  maintained  is  that  cir- 
cumstances have  clothed  the  letting  of  buildings  in  the 
District  of  Columbia  with  a  public  interest  so  great  as 
to  justify  regiilation  by  law.  Plainly  circumstances  may 
so  change  in  time  or  so  differ  in  space  as  to  clothe  with 
such  an  interest  what  at  other  times  or  in  other  places 
woxild  be  a  matter  of  purely  private  concern.  It  is  enougih 
to  refer  to  the  decisions  as  to  insurance,  in  Oerman  AUir 
once  Insurance  Co.  v.  Lewis,  233  U.  S.  389;  irrigation,  in 
Clark  V.  Nash,  198  U.  S.  361 ;  and  mining,  in  Strickley  v. 
Highland  Bay  Gold  Mining  Co.,  200  U.  S.  527.  Th^ 
sufficient^  illustrate  what  hardly  woxild  be  denied. 
They  illustrate  also  that  the  use  by  the  public  generally 
of  each  specific  thing  affected  cannot  be  made  the  test 
of  public  interest,  ML  Vemon-Woodberry  Cotton  Duck 
Co.  V.  Alabama  Interstate  Power  Co.,  240  U.  S.  30,  32,  and 
that  the  public  interest  may  extend  to  tiie  use  of  land. 
Th^  dispel  the  notion  that  what  in  its  immediate  aspect 
may  be  only  a  private  transaction  may  not  be  raised  by 
its  class  or  character  to  a  public  affair.  See  also  Noble 
State  Bank  v.  Haskdl,  219  U.  S.  104,  110,  111. 

The  fact  that  tangible  property  is  also  visible  tends  to 
^ve  a  rigidity  to  our  conception  of  oiu*  rights  in  it  that 
we  do  not  attach  to  others  less  concretely  clothed.  But 
the  notion  that  the  former  are  exempt  from  the  legisla- 
tive modification  required  from  time  to  time  in  civilized 
life  is  contradicted  not  only  by  the  doctrine  of  eminent 
domain,  under  which  what  is  takeii  is  paid  for,  but  by 
that  of  the  police  power  in  its  proper  sense,  under  which 
propvty  rights  may  be  cut  down,  and  to  that  extent 
taken,  without  pay.  Under  the  police  power  the  right 
to  erect  buildings  in  a  certain  quarter  of  a  dty  may  be 
limited  to  from  dghty  to  one  hundred  feet.    Wdch  v. 
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Swasejff  214  U.  S.  01.  Safe  pillars  may  be  required  in 
coal  mines.  Plymouih  Cod  Co.  v.  Pennsylvania,  232  U. 
S.  531.  Billboards  in  cities  may  be  regulated.  St.  Louis 
Poster  Advertising  Co.  v.  St.  Louis,  240  U.  S.  260.  Water- 
sheds in  the  country  may  be  kept  clear.  Pedey  v.  Norlh 
Carolina,  240  U.  S.  510.  These  cases  are  enough  to  es- 
tablish that  a  public  exigency  will  justify  the  legislature 
in  restricting  property  rights  in  land  to  a  certain  extent 
without  compensation.  But  if  to  answer  one  need  the 
legislature  may  limit  height  to  answer  another  it  may 
limit  rent.  We  do  not  perceive  any  reason  for  denying 
the  justification  held  good  in  the  for^^ing  cases  to  a  law 
limiting  the  property  rights  now  in  question  if  the  public 
exigency  reqiiires  that.  The  reasons  are  of  a  different 
nature  but  they  certainly  are  not  less  pressing.  Ck>n- 
gress  has  stated  the  imquestionable  embarrassment  of 
Government  and  danger  to  the  public  health  in  the  ex- 
isting condition  of  things.  The  space  in  Washingtcm  is 
necessarily  monopolized  in  comparatively  few  hands, 
and  letting  portions  of  it  is  as  much  a  business  as  any 
other.  Housing  is  a  necessary  of  life.  All  the  elements 
of  a  public  interest  justifying  some  d^ree  of  public  con* 
trol  are  present.  The  only  matter  that  seems  to  us  open 
to  debate  is  whether  the  statute  goes  too  far.  For  just  as 
there  comes  a  point  at  which  the  police  power  ceases  and 
leaves  only  that  of  eminent  domam,  it  may  be  conceded 
that  regulations  of  the  present  sort  pressed  to  a  certain 
height  might  amount  to  a  taking  without  due  process  of 
law.  ManUn  y.  Distrid  o/  Columbia,  205  U.  S.  135,  130. 
Perhaps  it  would  be  too  strict  to  deal  with  this  case  as 
concerning  only  the  requirement  of  thirty  days'  notice. 
For  although  the  plaintiff  alleged  that  he  wanted  the 
premises  for  hia  own  use  the  drfendant  denied  it  and 
might  have  prevailied  upon  that  issue  under  the  act.  The 
general  question  to  which  we  have  adverted  must  be 
decided,  if  not  in  this  then  in  the  next  case,  and  it  should 
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be  dispoeed  of  now. — ^The  mam  point  againBt  the  law  is 
that  tenants  are  allowed  to  remain  in  possession  at  the 
same  rent  that  th^  have  been  pajdng,  miless  modified  by 
the  Commission  established  by  the  act,  and  that^thus  the 
use  of  the  land  and  the  right  of  the  owner  to  do  what  he 
will  with  his  own  and  to  make  what  contracts  he  pleased 
are  cut  down.  But  if  the  public  interest  be  established  the 
regulation  of  rates  is  one  of  the  first  forms  in  which  it  is 
asserted,  and  the  validity  of  such  regulation  has  been 
settled  since  Munn  v.  lUinoiSf  94  U.  S.  113.  It  is  said  that 
a  grain  elevator  may  go  out  of  business  whereas  here  the 
use  is  fastened  upon  the  land.  The  power  to  go  out  of 
business,  when  it  exists,  is  an  illusory  answer  to  gas  com- 
panies and  waterworks,  but  we  need  not  stop  at  that.  The 
regulation  is  put  and  justified  only  as  a  temporary  meas- 
ure. See  WHaan  v.  New,  243  U.  S.  332,  345,  346.  Fort 
Smith 4t  WeaernB.B. Co.  v. MiOa, 253  V.  8. 206.  Alunit 
in  time,  to  tide  over  a  passing  trouble,  well  may  justify 
a  law  that  could  not  be  upheld  as  a  permanent  change. 

Machinery  is  provided  to  secure  to  the  landlord  a 
reasonable  rent.  §  106.  It  may  be  assumed  that  the 
interpretation  of  '  'reasonable^'  will  dq)rive  him  in  part  at 
least  of  the  power  of  profiting  by  the  sudden  influx  of 
people  to  Washington  caused  by  the  needs  of  Government 
and  the  war,  and  thus  of  a  ri^t  usually  incident  to 
f  wtunately  situated  property — of  a  part  of  the  value  <A  his 
property  as  defined  in  Internationdl  Harveder  Co.  v.  Keiv- 
tucky,  234  U.  S.  222.  Southern  Ry.  Co.  v.  Greene,  216 
U'  S.  400, 414.  But  while  it  is  unjust  to  pursue  such  profits 
from  a  national  misfortune  with  sweeping  denunciations,^ 
the  policy  of  restricting  them  has  been  embodied  in  taxa- 
tion and  is  accq>ted.  It  goes  little  if  at  all  farther  than  the 
restriction  put  upcm  the  rights  of  the  owner  of  money  by 
the  more  debatable  usury  laws.  The  preference  given  to 
the  tenant  in  possession  is  an  ahnost  necessary  incident  of 
the  policy  and  is  traditional  in  English  law.    If  the  tenant 
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remained  subject  to  the  landlord's  power  to  evicti  thd 
attempt  to  limit  the  landlord's  demands  would  faiL 

Assuming  that  the  end  in  view  otherwise  justified  the 
means  adopted  by  Congress,  we  have  no  conoem  of  course 
with  the  question  whether  those  means  were  the  wisest, 
whether  th^  may  not  cost  more  than  thiqr  come  to,  or  will 
effect  the  result  desired.  It  is  enough  that  we  are  not  war- 
ranted in  saying  that  legislation  that  has  been  resorted  to 
for  the  same  purpose  all  over  the  world,  is  futile  or  has  no 
reasonable  relation  to  the  relief  sought.  Chicago^  Bwivng^ 
tan  A  QuincyB.  B.  Co.^.  McOubre,  219  U.  S.  549,  569. 

The  statute  is  objected  to  on  the  further  ground  that 
landlords  and  tenants  are  deprived  by  it  of  a  trial  by  jury 
on  theri|[^t  to  possession  of  the  land.  If  the  power  of  the 
Commission  established  by  the  stabute  to  regulate  the 
relation  is  established^  as  we  think  it  is,  by  what  we  have 
said,  this  objection  amounts  to  little.  To  regulate  the 
relation  and  to  decide  the  facts  affecting  it  are  hardly 
separable.  While  the  act  is  in  force  there  is  little  to  decide 
except  whether  the  rent  allowed  is  reasonable,  and  upon 
that  question  ihe  courts  are  given  the  last  word.  A  part 
of  the  exigency  is  to  secure  a  speedy  and  sunOnary  admin- 
istration of  the  law  and  we  are  not  prqMired  to  say  tibat  the 
suspension  of  ordinary  remedies  was  not  a  reasonable  pro^ 
vision  of  a  statute  reasonable  in  its  aim  and  intent.  The 
plaintiff  obtained  a  judgment  on  the  ground  that  the 
(Statute  was  void,  root  and  branch.  That  judgment  must 
be  reversed. 

Judgment  rev&ned, 

Mb.  Jvmum  IScKMmULf  with'  whom  concurred 
Thb  Ghibv  JvffmcMf  Mb.  JvffncM  Van  Dbvamtsr  and 
M&  Jxnmcm  McRjrnoim^  dissenting: 

Tte  Chuht  JusmcB^  Mb.  Jvemcm  Van  Dbvantbb, 
Mb.  JxTsncB  MoRbtnoim  and  I  dissent  from  the  opinkMi 
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and  judgment  of  the  court.  The  grounds  of  dissent  are 
the  explicit  provisions  of  the  Constitution  of  the  United 
States;  the  q>ecification8  of  the  grounds  are  the  irresistible 
deductions  from  those  provisions  and,  we  think,  woidd 
require  no  eicpression  but  for  the  opposition  of  those  whose 
judgments  challenge  attention. 

The  National  Govemnimt  by  the  Fifth  Amendment  to 
the  Constitution,  and  the  States  by  the  Fourteenth^ 
Amendment,  are  forbidden  to  deprive  any  person  of 
''life,  liberty,  or  property,  without  due  ptocees  of  law." 
A  further  provision  of  the  Fifth  Amendment  is  that  pri-> 
vate  property  cannot  be  taken  for  public  use,  without/ 
just  compensation.    And  there  is  a  special  security  to\ 
contracts  in  §  10  of  Article  I  in  the  provision  that  ''No 
State  shaU    .    .    .    pass  any    .    .    .    law  impairing  the    j 
obligation  of  contracts.    .    .    ."    These  provisions  are  lim-     ) 
itatbnsupon  the  national  legjslationt  with  which  this  case 
is  concerned,  and  limitations  upon  state  legislation,  with 
which  Marcus  Brown^Hcldina  Co.  v.  Feidman,  past^  170, 
is  concerned.   We  shall  more  or  less  consider  the  cases  to- 
gether, as  they  were  argued  and  submitted  on  the  same 
day  and  praeUcalfy  dq)eDd  upon  the  same  principles;  and 
what  we  say  about  one  applies  to  the  other. 

The  statute  in  the  present  case  is  denoininated  "The  _^ 
BgptiTiaw"  and  its  purpose  is  to  permit  a  lessee  to  continue 
in  possession  of  leased  premises  after  the  expiration  of  his 
term,  against  the  demand  of  his  landlord  and  in  direct 
opposition  to  the  covenants  of  the  lease,  so  long  as  he  pays 
the  rent  and  performs  the  conditions  as  fixed  by  the  lease 
or  as  modified  hj  a  comiQission  created  by  the  statute. 
This  is  contrary  to  every  conception  of  leases  that  the 
world  has  ever  entertained,  and  of  the  reciprocal  rights 
and  obligations  of  lessor  and  lessee. 

As  already  declared,  the  provisions  of  the  Constitution 
seem  so  direct  and  definite  as  to  need  no  reinforcing  words 
and  to  leave  no  other  inquiry  than,  Does  the  statute  under 
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lew  come  within  their  firoliibitioii?  It  k  aasorted,  that 
the  statute  has  been  ma4e  necessary  by  the  conditions 
resulting  from  the '^Imperial  German  war/'  Tbedioui^t 
instantly  comes  that  the  country  has  had  other  wars  with 
resulting  embarrassments,  yet  thiqr  did  not  induce  the 
relaxation  of  constitutional  requnements  nor  the  exer- 
cise of  arbitrary  power.  Cionstitutional  restraints  were 
increased,  not  diminished^  However,  it  may  be  admitted 
that  the  conditions  presented  a  problem  and  induced  an 
appeal  for  govemm^t  remedy.  But  we  must  bear  in 
^^jff\tffOS^3ij!A  that  the  Constitution  is,  as  we  have  shown,  a 
yJilM^    I      Nrestraint  upon  government,  purpose^^  provided  and  de- 


/       #  V ;   .^^idared  upon  consideration  of , all  the  cnnseniiences  of  what 
f      jt^  Xh^    prohibits  and  permits,  ihrmir^i^g  \^  negtramts  upon  gov- 
y  ""^         ernment  the  rights  of  the  governed.    And  this  careful 
wr^         fldiiistmeul  of  power  and  rl^ils  inakes  the  Gonstitutbn 


what  it  was  intended  to  be  and'is,  a  real  charter  of  liberty, 
receiving  and  deserving  the  praise  that  has  been  given  it 
as  'Hhe  most  wonderful  work  ever  struck  off  at  any  given 
time  by  the  brain  and  purpose  of  man."  And  we  add  that 
more  than  a  century  of  trial  ^'has  certainly  jnroven  the 
sagacity  ot  the  consbruct(»8,  and  the  stubborn  strength  ot 
the  fabric." 

The  ^'strength  of  the  fabric  "  can  not  be  assigned  to  aiqr 
one  provision^  it  is  the  contribution  of  all,  and,  therefore, 
it  is  not  the  expression  of  too  much  anxiety  to  declare  that 
a  violatira  of  any  of  its  prohibitions  is  an  evil--an  evil  in 
the  circumstance  of  violation,  of  greater  evil  because  of  its 
example  and  malign  instruction.  And  against  the  first 
step  to-  it  this  court  has  warned,  expressing  a  maxim  of 
e3q)erience, — ^^WiJOidamd  tqywmtngs."  Boyd  v.  United 
States,  116  U.  "STSie,  635."wfo  can  know  to  what  end 

tiiey  wSl  cp^<^^ot^  "^  ^     ' \ 

'''The  facts  of  this  litigation  point  the  warning*  Recurring 
to  them,  we  may  ask.  Of  what  concern  is  it  to  the  public 
health  or  the  operatk>niB  of  the  Federal  Government  who 
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shall  ooeiqqr  a  oellsr,  and  a  Toam  above  it,  for  busiiiess 
puipoflOB  in  the  Qty  of  Wadiington? — (the  question  in 
this  case);  and,  Why  18  it  the  solicitude  of  the  police  power 
of  the  State  d  New  Ycdc  to  keep  from  competition  an 
apartment  in  the  City  of  New  York? — (the  question  in  the 
other  case).  The  answer  is,  to  supply  homes  to  the  home- 
less. It  does  not  satisfy .  If  the  statute  keeps  a  tenant  in, 
it  kee|)e  a  tenant  out|  indeed,  this  is  its  assumption.  Its 
only  basb  is,  that  tenants  are  more  numerous  than  land- 
lords and  that  in  some  way  this  disproportion,  it  is  as- 
sumed, makes  atyranny  in  tlie  landlord,  and  an  oppression 
to  the  tenant,  notwithstanding  the  tenant  is  only  required 
to  perform  a  contract  entered  into,  not  under  the  statute, 
but  before  the  statute;  and  that  the  condition  is  remedied 
by  rent  fixing — ^value  adjustment — by  the  power  of  the 
Government.  And  this,  it  is  the  view  of  the  opinion,  has 
justification  because  ''space  in  Washington  is  limited'' 
and  ''housing  is  a  neoessaiy  of  life."  A  causative  and 
remedial  relation  in  the  enrcmnstanoes  we  are  unable  to 
see.  We  do  see  that  the  effect  and  evil  of  the  statute  is  ,  , . 
that  it  withdraws  the  dominion  of  property  from  its/^t^^/  /  /^f 
owner,  superseding  the  contractB  that  he  confidently 
made  under  the  law  then  existing  and  subjecting  them 
the  fiat  of  afubsequent  law. 

If  such  eacercise  of  government  be  legal,  what  exercise  of 
government  is  illegal?  Houses  are  a  necessary  of  life,  but 
other  things  are  as  necessary.  May  th^  too  be  taken 
from  the  direction  of  their  owners  and  dicfposed  of  by  the 
Government?  Who  supplies  them,  and  upon  what  in- 
ducement? And,  when  supplied,  may  those  who  get  them 
under  promise  of  retumi  and  who  had  no  hand  or  expeoae 
in  their  supply,  dictate  the  terms  of  retention  or  use,  and 
be  bound  by  no  agreement  concerning  them? 

An  affirmative  answer  seems  to  be  the  requirement  of 
the  decision.  If  the  public  interest  may  be  concerned,  as 
in  the  statute  under  review,  with  the  control  of  any  form 
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of  property,  it  can  be  oonoenied  with  the  oontrol  of  all 
forms  of  property.  And,  oertainiy,  in  the  first  instance, 
the  necessity  or  expediency  of  control  must  be  a  matter  of 
legislative  judgment.  But,  however,  not  to  go  b^ond 
the  case — ^  the  public  interest  can  extend  a  lease  it  can 
compel  a  lease;  the  difiFerenoe  is  only  in  degree  and  boldr 
ness.  In  one  as  much  as  in  the  other,  there  is  a  violation 
of  the  positive  and  absolute  ri^t  of  the  owner  of  the 
property.  And  it  would  seem,  necessarily,  if  either  can  be 
done,  unoccupied  houses  or  unoccupied  space  in  occupied 
houses  can  be  apin^piiated.  The  efficacy  of  either  to 
afford  homes  for  the  homeless  cannot  be  disputed.  In 
resix>nse  to  an  inquiry  from  the  bench,  counsel,  replied 
that  the  experiment  had  been  tried  or  was  being  tried  in  a 
European  country.  It  is  to  be  remembered,  that  the 
legality  of  power  must  be  estimated  not  by  what  it  will  do 
but  by  what  it  can  do. 

The  prospect  expands  and  dismays  when  we  pass  out- 
side of  considerations  applicable  to  the  local  and  narrow 
conditions  in  the  District  of  Columbia.  It  is  the  assertion 
of  the  statute  that  the  Federal  Government  is  embarrassed 
in  the  transaction  of  its  business,  but,  as  we  have  said,  a 
New  York  statute  is  submitted  to  us  and  counsel  have 
referred  to  the  legislation  of  su  other  States.  And,thereis 
intimation  in  the  opinion  that  Congress  in  its  enact- 
ment has  imitated  the  laws  of  other  countries.  The  facts 
are  significant  and  sugg^t  the  inquiry.  Have  conditions 
come,  not  only  to  the  District  of  Columbia,  embiMTassing 
the  Federal  Government,  but  to  the  world  as  well,  that 
"^clfu^  i^t  amenable  to  passing  palliatives,  so  that  socialism, 

^r  ^f^f^f[\q^f^-^nn?  tf  ]g  indeed  strange  that  this  court, 
in  effect,  is  caUed  upon  to  make  way  for  it  and,  through  the 
instrument  of  a  constitution  based  on  personal  rights  and 
the  purposeful  encouragement  of  individual  incentive  and 
energy,  to  declare  legal  a  power  exerted  for  their  destruo* 
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tioiL  llie  inquiiy  occurs,  Have  we  oome  to  the  realiaati^ 

of  the  observatioii  that '' War  unkas  it  be  fought  for  fiberty 
ki  the  mofit  deadly  eiieniy  of  liberty? '' 

But,  paaaing  that,  and  retumiog  to  the  Constitutioiii  it 
win  be  observedi  as  we  have  said,  that  its  words  are  a 
restraint  upon  power,  intended  as  such  in  deliberate 
persuasion  of  its  wisdom  as  against  unrestrained  freedom. 

And  it  is  signifieant  that  it  is  not  restraint  upon  a 
'^Governing  Qne'^  but  restraint  upon  the  people  them- 
fldves,  and  in  the  persuasion,  to  use^the  words  of  one  of  the 
supporters  of  the  Constitution,  that  ''the  natural  order  of 
things  is  for  liberty  to  yield  and  for  government  to  gain 
ground.''  ^^UCd^^joterests,  its  conception  is,  may  move 
government  to  exercise;  one  dass  may  become  dominant  ) 
over  another;  and,  against  the  tjrranny  and  injustice  that  / 
will  result,  the  framers  of  the  Constitution  believed  pre- 
cautions were  as  necessary  as  against  any  other  abuse  of 
power.  And  so  careful  is  it  of  liberty  that  it  protects  in 
many  provisions  the  individual  against  the  magistrate. 

Has  it  suddenly  become  weak— become,  not  a  restraint 
upon  evil  government,  but  an  impediment  to  good  govern- 
ment? Has  it  become  an  anachronism,  and  is  it  to  be- 
ccnne  ''an  archaological  reKc,"  no  longer  to  be  an  efficient 
factor  in  affairs  but  something  only  to  engage  and  enter- 
tain  the  studies  of  antiquarians?  b  not  tiiis  to  be  dreaded 
— ^indeed  will  it  not  be  the  inevitable  consequence  of  the 
decision  just  rendered?  Ijet  us  see  what  it  justifies,  and 
upon  what  principle!  But  first  and  preliminary  to  that 
inquiry  are  the  provisions  it  strikes  down.  Wehavegiven 
them,  but  we  repeat  them.  By  §  10  of  Article  I  it  is 
provided,  "No  State  shall  •  •  .  pass  any  .  .  . 
law  impairing  the  obligation  of  contracts,  •  .  ."  By 
tiie  Fifth  Amendment,  no  person  can  be  deprived  of 
property  without  doe  process  of  law.  The  prohibitions 
need  no  straogthening  comment.  They  are  as  absolute 
as  arioms.   A  contraet  eodsting,  its  obligation  is  impreg- 
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nable.  The  dements  that  make  a  contract  or  its  obliga- 
tion we  need  not  consider.  The  present  case  is  concerned 
with  a  lease,  and  that  a  lease  is  a  contract  we  do  not  pause 
to  demonstrate  either  to  lawyers  or  to  laymen,  nor  that 
the  rights  of  the  lessor  are  the  obligations  of  the  lessee, 
and,  of  comise,  the  rights  of  the  lessee  are  the  obligations  of 
the  lessoi^—the  mutuality  constituting  the  consideration 
of  the  contract — the  inducement  to  it  and  its  value,  no 
less  to  the  lessee  than  to  the  lessor. 
^What  were  the  rights  and  obligatbns  in  the  present  case 

d  what  was  the  right  of  Hirsh  to  control  his  properly? 
Hirsh  is  the  purchaser  of  a  lot  in  the  City  of  Washington; 
Block  is  die  lessee  of  the  lot  and  he  agreed  that  at  the  end 
^  y^y^^^  1   of  his  tenancy  he  would  surrender  the  premises,  and  this 
and  ''each  and  every  one  of  the  covenants,  conditions  and 
ents,^'  he  promised  ''to  keep  and  perform."   Hirsh 
'at  the  end  of  the  t^m  demanded  possession.    It  was  re- 
fused, and  against  this  suit  to  recover  possession  diere  was 
^pleaded  the  statute.    The  defense  prevailed  in  the  trial 

urt;  the  statute  was  declared  unconstitutional  in  the 
Court  dl  Appeals.  It  is  sustained  by  the  dedsbn  just 
announced. 

It  is  manifest,  therefore,  that  by  the  statute  the  Govern'- 
ment  interposes  with  its  power  to  annul  the  covenants  of  a 
contract  between  two  of  its  citizens  and  to  transfer  the 
uses  of  die  property  of  one  and  vest  them  in  the  other. 
The  interposition  of  a  commission  is  but  a  detail  in  the 
power  exerted — ^not  extenuating  it  in.  any  legal  sense — ^in- 
deed, intensifies  its  illegality,  takes  away  the  right  to  a 
jury  trial  from  any  dispute  of  fact. 

If  such  power  exist,  what  is  its  limit  and  what  its  conse- 
quences? And  by  consequences  we  do  not  mean  who  shall 
have  a  cellar  in  the  City  of  Washington  or  who  shall  have 
an  apartment  in  a  million-dollar  apartment  house  in  the 
City  (rf  New  Yoric,  butjjbi^  hmadeiLfi^g^^iences  of  un- 
restrained  power  and  its  exertion  against  property,  having 
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example  in  the  preset  case/  and  likely  to  be  applied  in 
other  caseB. .  This  is  of  grave  concern.  The  security 
of  property,  next  to  personal  security  against  the  exertipns 
<rf  government,  is  of  the  essence  of  liberty.  They  are 
joined  in  protectioni  as  we  have  shown,  and  both  the 
National  Government  (Fifth  Amendment)  and  the  States 
(Fourteenth  Amendment)  are  forbidden  to  deprive  any 
person  '^of  life,  liberty,  or  projierty,  without  due  process 
of  law,"  and  the  emphasis  of  the  Fifth  Amendment  is 
that  private  property  cannot  be  ''taken  for  public  use, 
without  just  compensation."  And,  in  recognition  of  the 
purpose  to  protect  property  and  the  rights  of  its  owner 
from  governmental  aggression,  the  Third  Amendment  pro- 
vides, ''No  soldier  shall,  in  time  of  peace  be  quartered  in 
any  house,  without  the  consent  of  the  owner,  nor  in  time  of 
war,  but  in  a  manner  to  be  prescribed  by  law." 

There  can  be  no  conception  of  projierty  aside  from  its 
control  and  use,  and  upon  its  use  depends  its  value* 
Brmiwn  v.  Bush,  251  U.  S.  182, 187.  Protection  to  it  has 
been  regarded  as  a  vital  principle  of  republican  institu- 
tions. It  is  next  in  degree  to  the  protection  of  personal 
liberty  and  freedom  from  undue  interference  or  molesta- 
tion. Chicago,  Burlington  &  Quinq/  R.  22L  Co.  v.  Chicago^ 
166  U.  S.  226.  Qijg  social  system  rests  largely  upon  its 
suacyigCr-''<^d  that  State  or  community  whic£  seeks  to 
invade  it  will  soon  discover  the  error  in  the  disaster  which 
foUows."  KnoxifiOe  v.  KnoxmOe  Water  Co.,  212  U.  S.  1, 18. 

There  is  not  a  contention  made  in  this  case  that  this 
court  has  not  pronounced  untenable.  An  emergency  is" 
asserted  as  a  justification  of  the  statute  and  the  impair- 
ment of  the  contract  of  the  lease.  A  like  contention  was: 
rejected  in  Ex  parte  MiUigan,  4  Wall.  2.  It  was  there 
declared  (page  120)  "that  the  principles  of  constitutional 
liberty  would  be  in  peril,  unless  established  by  irrepealable 
law."  And  it  was  said  that  "the  Constitution  of  the 
United  States  is  a  law  for  rulers  and  people,  equally  in  war 
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and  in  peaoe,  and  covers  with  the  shield  of  its  protection 
all  classes  of  men,  at  all  times,  and  under  all  circumstances. 
No  doctrine,  involving  more  pernicious  consequences,  was 
ever  invented  by  the  wit  of  man  than  that  any  of  its  pro- 
visions can  be  suspended  during  any  of  the  great  exigencies 
of  government." 

But  what  is  the  power  that  is  put  in  opposition  to  the 
Constitution  and  supersedes  its  prohibitions?  It  is  not 
dear  from  the  opinion  what  it  is.  The  opinion  gives  to 
the  police  power  a  certain  force  but  its  range  is  not  defined. 
Circumstances,  it  is  said,  ''have  clothed  the  letting  of 
buildings  in  the  District  of  Columbia  with  a  public  interest 
so  great  as  to  justify  rq^tion  by  law,''  though  at  other 
times  and  places  such  letting  may  be  only  of  private  con- 
cern; and  the  deduction  is  justified,  it  is  said,  by  analogy 
to  the  business  of  insurance,  the  business  of  irrigation  and 
the  business  of  mining.  Oerman  AUiance  Insurance  Co.  v. 
LewiSy  233 U.  S.  380;  Clarky.  Noah,  19STJ.  S.  361 ; iStrtcib- 
leyy.  Highland  Bay  Gold  M^n^1^^  Co.,  2O0V.  8^  Itis 

difficult  to  handle  the  cases  or  the  assertion  of  what  they 
decide.   An  opposing  denial  only  is  available. 

To  us  the  difference  is  palpable  between  life  insurance 
and  the  regulation  of  its  rates  by  the  State  and  the  exemp- 
tion of  a  lessee  from  the  covenants  of  his  lease  with  the 
api»x)val  of  the  State,  in  defiance  of  the  rights  of  the  lessor. 
And  as  palpably  different  is  the  use  of  water  for  mining  or 
irrigation  or  manufacturing,  and  eminent  domain  exer- 
cised for  the  procurement  of  its  means  with  the  require- 
ment of  compensation,  and  as  palpably  different  is  emi- 
nent domain,  with  attendant  compensation,  exercised  for 
railways  and  other  means  for  the  working  of  mines. 

Aiui  there  is  less  analogy  in  laws  rq^ting  the  heii^t  of 
buildings  in  buoness  sections  of  a  city;  or  the  requirement 
of  boundary  pillars  in  coal  mines  to  tsafi^uard  the  em- 
ployees ci  one  in  case  the  other  shoidd  be  abandoned  and 
allowed  to  fill  with  water;  or  the  regulation  of  bill4x)ard8 
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in  dties  on  acooimt  of  thm*  mfiiiaoe  to  nK>ratity ,  ^ 
deoenpy  (in  what  way  it  is  not  necessary  to  specify) ;  or 
the  keeping  clear  of  watersheds  to  protect  the  water 
reservoirs  of  cities  from  damage  by  devastating  fires  or  the 
peril  of  themi  from  accumulation  of  ''tree  tops,  boughs 
and  lops'^  left  iq)on  the  ground.^ 

The  cases  and  their  incidents  hardly  need  explanatory 
comment.  Th^  justify  the  prohibition  of  the  use  of 
property  to  the  injury  of  others,  a  prohibition  that  is  ex- 
pressed in  one  of  tiie  maxims  of  our  jurisprudence.  Such 
use  of  property  is,  of  course,  within  the  r^ulating  power 
of  government.  It  is  one  of  the  objects  of  government  to 
prevent  harm  by  one  person  to  anotlier  by  any  conduct. 

The  police  power  has  some  pretense  for  its  invocation. 
R^^ding  alone  the  words  of  its  definition,  it  embraces 
power  over  everything  under  the  sun,  and  the  line  that 
separates  its  1^^  from  its  iU^^  operation  can  not  be 
easily  drawn.   But  it  must  be  drawn.    To  borrow  the  il- 
lustration of  another,  the  line  that  separates  day  from 
nigiht  can  not  be  easily  discerned  or  teaced,  yet  the  light 
of  day  and  the  darkness  of  ni^t  are  very  distinct  things.  ^ 
And  as  distinct  in  our  judgment  is  the  puissimcg  of  tiie  ^S¥ff/*r/^y 
Constitution  over  all  other  ordinances  of  power,  and  as  ^^'  ^[l//'/' 
distinct  are  the  dted  cases  from  this  case;  and  if  they       ^      -^^  * vy 
can  bear  the  extent  put  upon  them,  what  detent  can  be 
put  upon  the  case  at  bar  or  upon  the  limit  of  the  principle 
it  declares?   It  is  based  upcm  the  insistency  of  the  public 
interest  and  its  power.    As  we  understand,  tfie  assertion 
is,  that  tagfSQ^on  can  regard  a  private  transaction  as  a  • 
matter  of  public  interest.    It  is  not  possible  to  express 
the  possessbn  or  exercise  of  more  unbounded  or  irrespon- 
sible jxmer.    It  is  true,  in  mitigation  of  this  declaration] 
and  of  the  alarm  that  it  causes,  it  is  said  that  the  declari 

^  Wekh  V.  Swaaey,  214  XT.  S.  91;  Plymouih  Coal  Co,  v.  Pennsylvania, 
232  n.  8.  581;  81.  LtmU  Potter  AdmUeing  Co.  v.  St  Louie,  249  U.  S. 
289;  Perky  v.  Narik  CarMia,  249  U.  8.  510. 
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tion  is  iiot  Qieoeflsarily  oonduave  on  the  courts,  but  ''is  en- 
titled, at  least,  to  great  respeet."  This  is  intangible  to 
measurement  or  brief  answer.  But  we  need  not  beat 
about  in  generalities  or  grope  in  their  indetennination 
in  subtle  search  for  a  test  of  a  legal  judgment  upon  the 
conditions,  or  the  power  exerted  for  their  relief.  ''Tlie 
Rent  Law'^  is  brom^t  to  particularity  by  the  con- 
donation of  the  Constitution  of  the  United  States.  Call 
it  what  you  will — an  exertion  of  police  or  other  power — 
nothing  can  absolve  it  from  illegality.  Limiting  its  du- 
ration  to  two  years  certainly  cannot.  It  is  what  it  does 
that  is  of  cbnceriL  BesideB^  it  is  not  sustained  as  the 
expedient  of  an  occasion,  the  insistence  of  an  emeif^cy, 
but  as  a  power  in  government  over  property  based  on  the 
decisi(Mis  of  this  court  whose  extent  and  efficacy  the  opin- 
y  /ion  takes  pains  to  set  forth  and  illustrate.  And  as  a  power 
^JU  ^/  f  in  gov^mment^^if  it  (^^t  at  all,  it  is  perenniiJ  and  uni^ 
/V  0      r  ^  ^    V^^^  ^^^  ^^^^  8^^®  what  durationTt  pleases  lx>  lU  exer- 


T  f  M^  '  '•^ '    Wse,  whether  for  two  years  or  fof  tnore'tiiBn 

"lt"(5fift  be*ma3e  to'endure ToFlwo  years,  ii^  dXTbe  made 
endure  for  morfe.    There  is^  no  tyfeer-  poww  ■  that  can 
pronounce  the  limit  of  its  duration  against  the  time  ex- 
pressed in  it,  and  its  justification  practically  marks  the 
doom  of  judicial  judgm^it  on  l^pslative  action. 

The  wond^  comes  to  us,  What  will  the  coimtry  do  with 
its  new  freedom?  Contracts  and  the  obligation  of  con- 
tracts are  the  basis  of  its  life  and  of  all  its  business, 
and  the  Constitution,  fortifying  the  •conventions  of 
honor,  is  their  conserving  power.  Who  can  foretell 
the  consequ^ices  of  its  destruction  or  even  question 
of  it?  Tlie  case  is  concerned  with  the  results  of 
the  German  war  and  we  are  reminded  thereby  that 
there  were  contracts  made  by  the  National  Government 
in  the  necessity  or  solicitude  of  tiie  conduct  of  the  war — 
contracts  into  which  patriotism  eagerly  entered,  but,  it 
may  be,  interest  was  enticed,  by  the  promise  of  exemp- 
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tion  from  a  burden  of  government.  Burdens  of  govern- 
ment are  of  the  highest  public  interest,  and  their  dis- 
charge is  of  imperious  necessily.  Therefore,  the  provo- 
cation or  temptation  may  come  to  those  who  feel  them 
that  the  properly  of  others  (estimated  in  the  millions, 
perhaps)  should  not  have  aqrlum  from  a  share  of  the  load. 
And  what  answer  can  be  made  to  such  demand  within  the 
principle  of  the  case  now  dedded?  Their  promises  are 
as  much  within  the  principle  as  the  lease  of  Hirsh  is, 
for,  necessarily;  if  one  contract  can  be  disregarded  in 
the  public  interest  every  contract  can  be;  patriotic  honor 
may  be  involved  in  one  more  than  in  another,  but  de- 
grees of  honor  may  not  be  attended  to — the  public  inter- 
est being  regarded  as  paramoimt. ,  At  any  rate,  does  not' 
the  decision  just  deliv^ed  cause  a  dread  of  such  result 
and  take  away  assurance  of  security  and  value  from  the. 
contracts  and  their  evidences?  And  it  is  well  to  remem- 
ber that  other  exigencies  may  come  to  the  Government 
making  necessary  otheF  appeals.^  The  Government  can 
oidy  offer  the  inducement  and  security  of  its  bonds,  but 
who  will  take  them  if  doubt  can  be  thrown  upon  the  in- 
tegrity of  their  promises  imder  the  conception  of  a  pub- 
lic interest  that  is  superior  to  the  Constitution  of  the 
United  States? 

It  comes  to  our  recollection  also  that  some  States  of 
the  Union,  in  consummation  of  what  is  conceived  to  be  a 
present  necessity,  have  also  ent^ed  into  contracts  of 
like  kind.  They,  too,  may  come  under  a  subsequent  dec- 
laration of  an  imperious  public  interest  and  their  prom- 
ises be  made  subject  to  it. 

The  prophecy  is  not  unjustified.  This  court  has  at 
times  been  forced  to  declare  i)articular  state  laws  void 
for  their  attempted  imi)airment  of  the  obligation  of  con- 
tracts. To  accusations  hereafter  of  such  an  ^ect  of  a 
state  law  this  decision  will  be  opposed,  and  the  concep- 
tion of  the  public  interest. 
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Indeedi  we  ask,  may  not  the  State  have  other  interests 
besides  the  nullification  of  contracts,  and  may  not  its 
police  power  be  exerted  for  thdr  consummation?  If  not, 
why  not?  tJnd^  .Ihe  dedoon  just  announced,  if  one 
provision  of  the  Constitiiitipn  may  be  subordinated  to 
ttlat  power,  may  not  other  provisions  be?  At  aiiy  rate, 
the  case  commits  the' country  to  controversies,  and  their 
decision,  whether  for  the  supremacy  of  the  Constitution 
or  the  supremacy  of  the  power  of  the  States,  will  depend 
upon  die  uncertainty  of  judicial  judgment. 


<^mm 


MARCUS  BROWN   HOLDING   COMPANY,   INC, 

t;.  FELDMAN  ET  AL. 

AFPSAL  FROM  THB  DIBI!BICT  COUBT  OF  THE  UNITED  STATES 
FOB  THB  SOX7THBBN  DISTRICT  OF  NEW  YORK. 

No.  731.    Azgued  March  3,  7,  i021.— Decided  April  18,  1021. 

1.  In  view  of  the  emergezu^  declared  by  the  legislature  and  found  by 
the  District  Court  in  this  case  and  in  like^%ases  by  the  highest 
oourt  of  the  State,  the  New  York  laws  enacted  on  Sq[ytember  27, 
1920,  to  be  in  effect  only  untU  November  1, 1022,  and  rq^ting 
rights  and  remedies  in  respect  of  real  property  occupied  for  dwelling 
purposes  in  and  about  the  City  oi  New  York,  do  not  exceed  the 
police  power  of  the  State  in  requiring  that  only  reasonable  rents 
shall  be  exacted  or  in  denying  the  right  to  maintain  actions  to  re- 
cover possession  except  upon  the  grounds  that  the  occupant  is 
holding  over  and  is  objectionable,  or  that  the  ownear  of  record,  being 
a  natural  person,  seeks  in  good  faith  to  recover  for  immediate  oo- 
cupancy  by  himself  and  family  as  a  dwelling,  or  that  the  action  is 
to  recover  possession  for  the  purpose  of  demolishing  the  building  with 
intention  to  construct  a  new  one.   P.  198.   Block  v.  Hirah,  ante,  135. 

2.  HM,  that  such  regulation,  as  applied  in  favor  dt  tenants  holding  over 
under  an  expired  lease  in  disregard  of  their  covenant  to  surrender. 
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not  depive  the  laadkid  of  rif^tB  under  the  Fourteenth  Amendment 
or  the  Contract  Clause  of  the  Constitution,  althou|^  the  lease  was 
executed  before  and  exjMred  soon  after  the  date  of  the  legislation  and 
the  landlord  before  the  enactment  had  entered  into  a  new  lease  with 
a  third  parfy  to  go  into  effect  shortly  after  the  expiration  of  the 
old  (me.  P.19& 

3.  The  Iflgiriation  does  not  unduly  discriminate  in  not  including  cities 
of  less  than  a  specified  population,  or  buildings  occupied  otherwise 
than  for  dwelling  purposes,  or  buiiklin^i  in  course  of  construction. 
P.198.  . 

4.  Chapter  051  of  the  Laws  of  New  York  of  1920,  in  so  far  as  it  makes 
H  a  misdemeanor  for  the  owner  of  an  apartment  house,  or  his  agents, 
etc,  wilfulfy  and  intentionally  to  fail  to  furnish  to  the  tenant  of  an 
apartment  sudi  water,  heat,  ligiht,  devator,  telephone,  or  other 
service  as  may  be  required  by  the  terms  of  the  lease  and  necessaiy  to 
the  proper  and  customary  use  of  the  building,  cannot  be  said  to 
impose  involuntaiy  service  in  vioktioii  of  the  Thirteenth  Amend- 
ment. P.  199. 

209  Fed.  Rep.  306,  affinned. 

This  was  a  direct  appeal,  under  §  266  of  the  Judicial 
Codei  from  a  decree  of  the  District  Court  in  a  suit  brought 
by  the  owner  of  an  apartment  house  in  New  York  City 
for  the  purpose  of  ousting  certain  holding-over  tenants 
throui^  a  mandatory  injunction,  and  of  restraining  Hie 
District  Attorn^  of  the  County  of  New  York  from  taking 
criminal  proceedings  against  the  plaintiff  or  its  agents  for 
failure  to  furnish  water,  heat,  light,  elevator  itnd  other 
service.  The  defendants  relied  on  recent  l^islation  of 
New  York,  referred  to  in  the- opinion,^  regulating  the 

\r = 

^The  following  summaiy  of  the  chief  features  of  these  New  York 
"housing  acts"  is  added  for  the  convenience  of  those  who  desire  a 
quick  view. 

(7.  $4^,  Law8  qf  1990 i  dedaies  a  public  emergeKU^  to  exist,  and  pro- 
vides that  summaiy  proceedings  shall  not  be  maintainable  to  recover 
the  possession  of  reuJ  property  occupied  for  dwelling  purposes  in  a  city 
of  a  population  of  one  million  or  more  or  in  a  city  in  a  county  adjoining 
such  a  dty,  except  (1)  where  the  person  holding  over  is  objectionable, 
(2)  where  the  owner  of  record,  being  a  natural  person,  desires  the 
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rights  and  remedies  of  landlords  and  tenants  in  New  York 
City  and  vicinity, — ^whlch  the  plaintiff  assailed  as  uncon- 
stitutional. The  District  Court  sustained  the  legislation, 
as  it  applied  to  the  case,  and  diBtniflSfld  the  bill.  See  260 
Fed.  Rep.  306.  The  facts  are  given  in  the  opinion, 
pod,  106. 

premJseB  for  immediate  and  personal  occupancy  by  himself  and  his 
family  as  a  dwelling,  (3)  where  the  owner  inteifds  to  demolish  the 
premises  and  rebuild,  or  (4)  where  the  building  is  to  be  taken  over  by  a 
codperative  ownership  group.  Hie  landlord  must  show  that  the  pro- 
ceeding is  one  mentioned  in  the  enumerated  exceptions.  The  act  is 
inapplicable  to  buildings  in  course  of  construction  or  commenced  after 
the  date  of  the  act,  and  is  to  be  in  effect  only  until  November  1,  ld22. 

C.  94s,  Laws  14  ^^^f  rogulaftes  stays  on  appeals  from  final  onkts  in 
summary  dispossession  proceedings. 

C.  944,  XotM  qf  i^^f  amending  e.  ISO,  Lam  cf  1990: 
.  Section  1,  after  reoiting  the  existence  oi  a  public  emergent^,  dedares 
that  it  shall  be  a  defense  to  an  action  for  rent  accruing  under  an  agree- 
ment for  premises  in  a  dty  of  the  first  daas,  etc,^  occupied  for  dwelling 
purxxMCs,  that  sudrrent  is  unjust  and  unreasonable  and  that  the  agree- 
ment under  which  the  same  is  sought  to  be  reeoverod  is  qsptessive. 

Section  2  requires  the  landlord,  wbete  the  defense  ci  unieasonaMe' 
rent  is  set  up,  to  file  a  bill  of  partioulara  setting  forth  certain  material 
facts  relevant  to  the  issue  of  the  reasonablenese  of  the  rent. 

Section  3  provides  that  where  it  appears  that  the  rent  has  been 
increased  over  the  rent  as  it  existed  one  year  prior  to  the  time  of  the 
agreement  under  which  the  rent  is  soim^t  to  be  recovered,  such  agree- 
ment shall  be  presumptively  ui^ust,  unreasonable  and  oppressive. 

Section  4  permits  the  landlord  to  plead  and  prove  in  such  action  a 
fair  and  reasonable  r^t  and  to  recover  judgment  therefor,  or  to  insti- 
tute a  separate  action  for  the  recovery  thereof. 

Section  5.  Where,  in  an  action  for  rent  or  rental  value,  the  landlord 
secures  judgment  by  default,  he  shall,  in  addition  to  a  money  judgment, 
be  put  in  poesa^on  if  payment  be  not  promptly  made. 

Section  6.  If,  in  sudi  action  for  rent  or  rental  value,  the  issue  of 
reasonableness  of  the  amount  demanded  be  raised  by  the  defendant,  he 
must  deposit  in  court  a  sum  equal  to  the  amount  paid  as  last  month's 
rent  or  the  rent  reserved  as  the  monthly  rent  in  the  agreement  under 
which  he  obtained  possession,  6uch  deposit  to  be  api^ied  to  the  satisfao- 
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Mr.  Jo9eph  A.  Seidman  far  appeUant: 

From  the  eariieet  colonial  days  to  the  present  time 
the  people  of  the  State  of  New  York  have  refused  to 
del^ate  to  its  legislative  bodies  the  power  to  interfere 


tkm  of  the  judgment  reoderedi  or  otherwise  dwpoeed  of  as  justioe 
requireB.  Where  judgment  is  rendered  for  the  plaintiff,  if  the  same  be 
not  fully  satisfitid  from  the  deposit  or  otherwise  within  five  days  after 
entry/ the  plaintiff  shall  be  entitled  to  the  premises  and  a  warrant  shall 
issue  oommanding  the  sheriff,  etc.,  to  removcTall  persons  therelram. 

Section  7  relates  to  the  vacation  oi  defaidt  judgments,  to  vacation 
and  ainimdmftnt  of  process,  etc.,  and  granting  of  new  trials. 

Section  8.  "In  case  of  an  i^peal  by  the  defendant,  the  execution  of 
the  judgment  and  warrant  shall  not  be  stayed  unliass  the  defendant 
shall  deposit  with  the  clerk  of  the  court  the  amount  ci  the  judgment  and 
thereafter  monthly  untQ  the  final  dc^tennination  of  the  iqipeal  an 
amount  equal  to  one  month's  rental  computed  on  the  oaris  of  the  judg- 
meoi.  The  deik  shall  forthwith  pay  to  the  plaintiff  the  amount  or 
amounts  so  deposited." 

Section  9  renders  the  act  inapplicable  to  hotels  containing  125  rooms 
or  more  or  to  lodging  or  rooming  houses  occupied  under  a  hiring  of  a 
week  or  less. 

Section  10  esoempts  buikiingB  in  course  of  construction  or  commenced 
after  the  date  of  the  act.  The  act  is  to  be  in  force  only  untO  Novemr' 
ber  1,  1922. 

C.  945t  Laws  cf  19tO^  allows  summary  dtqwasossion  proceedings  for' 
nonpayment  of  rent,  only  where  the  petitioner  alleges  and  proves  that 
the  rent  is  no  greater  than  the  amount  for  which  the  tenant  was  liable 
for  the  month  preceding  the  defaidt,  and  provides  for  testing  the  reason- 
ableness of  the  rent  in  substantially  the  same  manner  as  m  an  action  for 
rent,  which  is  regulated  l^  c.  9i4,  supra.  In  effect,  only  until  No- 
vember 1, 1922. 

C.  P47,  LmoB  of  IM),  limits  untfl  November  1, 1922,  the  action  of 
^ectment,  in  substantially  the  same  manner  as  c.  942,  $upfa^  limits 
summaiy  proceedin^i. 

C.  051,  Loam  cf  1990^  amending  §  2040  of  the  Penal  Law,  makes  it  a 
misdemeanor  for  any  lessor  or  his  agents,  etc.,  wilfully  or  intentionally 
to  fail  to  furnish  necessary  hot  or  cold  water,  heat,  light,  power,  elevator 
service,  telephone  or  any  other  service,  required  I^  the  lease,  or  wilfully 
and  intentionally  to,  interfere  with  the  quiet  eoj^qnment  of  the  leased 
l^  the  occupant.- 
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with  the  reoogDiied  rights  of  private  property.  By  the 
first  state  oonstitution,  of  1777,  such  parts  <rf  the  oonunon 
law  of  England  and  the  statutes  of  the  Cdony  as  were 
not  repugnant  to  the  constitution  were  continued. 
Fundamental  and  acknowledged  principles  were  per- 
petuated. Oaiaier  v.  Diimar,  204  N.  Y.  20;  Waters  A 
Co.  V.  Gerard,  189  N.  Y.  302;  Underwood  v.  Dantdl,  50 
N.  Y.  274. 

Except  in  the  abatement  of  public  nuisances  or  to 
avdd  imminent  danger,  property  cannot  be  taken  or 
destroyed  by  the  legualature  without  compensation,  and 
it  cannot  be  takeb  i^ven  with  compensation,  except  for 
public  use.  Constitution  of  New  York,  Art.  I,  §§  1,  6;, 
Fourteenth  Amendment;  Brevoort  v.  Oraoe,  53  N.  Y. 
245,  255;  Peopb  v.  Fisher,  190  N.  Y.  468;  Bockwdl  v. 
Nearing,  35  N.  Y.  302;  Powers  v.  Bergen,  6  N.  Y.  360; 
PumpeUy  v.  Oreen  Bay  Co.,  13  Wall.  106,  177,  178;  Bmr 
bury  V.  Conner,  3  N.  Y.  511. 

Due  process  may  be  tested  by  the  common  law  as: 
settled  in  England  before  the  Declaration  oi  Independ- 
ence, Murray's  Lessee  v.  Haboken  Land  A  Improve^ 
ment  Co.,  18  How.  272,  276;  Lowe  v.  Kansas,  163  U.  S. 
81;  but  our  opponents  are  compelled  to  invoke  ded- 
sioBs  on  laws  authorized  expressly  by  state  constitu- 
tions or  on  powers  incidental  to  tlie  express  powers  of 
Congress;  to  rely  upon  the  rules  of  Ancient  Rome  gov- 
erning the  rights  of  serfs  and  tenants  who  were  mere 
slaves,  iqx>n  the  Irish  Land  BUls,  and  upon  laws  en- 
acted here  and  by  Parliament  during  the  World  War.  They 
might  have  gone  further  and  asked  us  to  adopt  as  laws 
the  decrees  of  Soviet  Russia. 

Wherevo*  legislation  has  been  sustained  as  neces- 
sary to  secure  the  health,  welfare,  safety,  and  good  order 
of  the  community,  it  was  prospective  and  not  retroac- 
tive; it  related  to  future  conduct  and  did  not  affect  piast 
transactionsi  except  where  enacted  by  express  oonsti- 
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tutional  authority.  Buffalo  v.  Chadeayne,  134  N.  Y» 
163.  Betroactiye  legialation  destroys  vested  rights  and 
interests  in  property.  The  police  power  is  a  regulatory 
power.  Again,  legislation  under  police  power  must  be 
for  the  general  public  and  not  for  a  particular  class  or 
for  the  benefit  of  private  individuals.  Evbank  v.  Richr 
tnand,  226  U.  S.  137. 

The  State  may  not,  ezcq)t  in  the  case  of  monopolies' 
and  public  utilities,  compel  the  sale  of  merchandise  or 
license  the  use  of  private  property,  even  for  compensa- 
tion.  Terminal  Taxicab  Co.  v.  Disbrkl  of  Cclumbta,  241 
VrS.  252,  256;  Producers  Transportation  Co.  v.  Railroad 
Commission,  251  U.  S.  228,  252;  Chesapeake  &  PoUmac 
Telephone  Co.  v.  Manning,  186  U.  8.  238,  247. 

We  are  told  that  what  shall  be  regulated  depends  en- 
tirely upon  the  peculiar  ecoiiomic  and  social  conditions 
of  the  times.  If  once  the  door  shall  be  opened  to  that 
doctrine,  aU  significance  of  the  constitutional  guaranty 
will  be  lost.  ''Slegitfanate  and  unconstitutional  prac- 
tices get  their  first  footing  ...  by  silent  approaches 
and  sli^t  deviations  from  1^^  modes  of  procedure." 
Boyd  V.  United  States,116'V.  S.  616,  635. 

It  is  true  that  shelter  is  as  much  a  necessity  as  bread, 
and  it  is  contended  that  it  is  an  obligation  of  the  State 
to  see  that  its  dtizenry  does  not  lack  such  necessities. 
But  it  is  not  contended  that  the  State  should  provide 
them  gratis  for  physically  and  mentally  able  dtizens. 
^ould  not  the  State  affoid  gainful  employment  to  those 
who  lack  such  necessities?  Or  is  the  trader  or  manu- 
facturer to  be  compelled  by  law  to  do  so,  or  the  bank- 
ing institutions  to  furnish  tiie  needed  money? 

If  in  the  opinion  of  the  legislature  the  aD^^  emer- 
gency justified  the  exercise  of  the  power  of  eminent 
domain,  it  should  have  authorized  the  taking  of  the 
properly  for  public  use  in  accordance  with  the  state 
constitution.    SteU  v.  Mayor,  05  N.  J.  L.  38. 
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The  sponsors  of  the  legislatioii  urge  ''emergency" 
to  silenoe  the  laws  while  dtueos  are  being  deprived  of 
their  property  rights..  Tbsy  denuind  that  constitutional 
bulwarks  created  for  the  protection  of  liberty  and  prop- 
^y  be  destroyed  because  of  an  alleged  ''public  neces* 
sity/'  for  aliased  humanitarian  causes.  Similar  distres- 
sing conditions,  and  aU^^  "emergencies"  were  urged 
^before  this  court  {Edwards  v.  Keareey,  96  U.  S.  505,  604) 
in  support  of  the  Homestead  Exemption  laws  of  North 
Carolina  to  uphold  their  constitutionality  in  so  far  as 
they  affected  obligations  ccmtracted  before  they  came 
into  effect.  Mr.  Justice  Swayne,  who  delivered"  the 
majority  opinion^  went  into  the  history  of  the  country 
preceding  the  adoption  of  the  Constitution^  in  order  to 
show  that  the  very  purpose  of  the  constitutional  pro- 
hibitions was  to  prevent  legislatures  from  meddling  with 
private  business  and  from  tampering  with  obligations 
of  contract  in  times  of  stress. 

It  often  happens  that  a  contract  becomes  impossible 
of  performance  because  cL  a  law  subsequently  enacted. 
Thete  is  a  consequent  impairment  of  p^ormance, 
LauismUe  A  NashmUe  R.R. Co.  v.  MatOey,  219  U.  S.  467, 
482,  4Si,  but  not  of  obligation.  The  statutes  now  under 
consideration  impair  the  obligation,  and  not  merely  the 
performance  of  the  obligation.  The  legislature  left  the 
tenant  free  to  perform  his  obligationi  if  he  so  desired, 
but  at  the  same  time  it  discharged  him  from  that  obli- 
gation for  the  sole  purpose  of  preventing  its  enforce- 
ment by  the  lessor.  The  law  operates  directly  upon  the 
contract,-rdestroyB  it  completely  without  prohibiting 
its  performance.  The  impairment  of  the  obligation  is 
not  the  indirect  result  of  police  regulation  of  the  conduct 
of  particular  business.  These  laws  were  not  enacted  for 
the  r^^tion  of  the  buEoness  of  the.  landlord. 

The  legislature  aswiined  authority  to  discharge  the 
obligation  of  the  tenant  to  sutrender  possession  on  the 
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e3q)]Tati(m  of  the  term  specified  in  the  lease;  to  make  a 
tre8t)a8s  a  lawful  possession;  to  extend  all  of  the  lessor's 
obligations  while  the  holdovo*  desires  to  continue  in  pos- 
session; to  prevent  the  lessor  from  performing  his 
obligation  under  another  lease  entered  into  before  the  en- 
actment of  the  law,  which  by  its  terms  was  to  become 
operative  after  the  date  of  this  enactment.  In  escerddng 
this  powo*  the  l^gidatuie  has  not  imposed  upon  the  per- 
son holding  over  the  obligation  to  pay  the  rent  reserved 
in  his  lease,  the  stipulated  rental  value  as  fixed  by  the 
parties  is  disregarded.  The  power  to  fix  the  rental  value 
is  ddegated  to  a  court  or  jury.  Such  innovations  are 
clearly  repugnant  to  the  Constitution/  WilmirigUm  A 
Wddon  R.  R.  Co.  v.  King,  91 U.  S.  3, 6;  Effinger  v.  Kenney, 
115  U.  a  666,  671. 

The  rule  has  always  been  that,  as  a  State  cannot  enact 
a  law  acting  directly  upon  the  terms  of  the  contract,  so 
also  it  cannot  pass  a  law  professing  to  regulate  the  rem- 
edy when,  in  effect,  it  impairs  the  obligation  of  the  con- 
tract. OanUy  v.  Swing j  3  How.  707;  Bamitz  v.  Beverly,  163 
U.  S.  118;  Ndsan  v.  St.  MarHn'a  Parish,  111  U.  S.  716; 
McOahey  v.  Virginia,  135  U.  S.  662;  Kring  v.  Missouri, 
107  U.  S.  221;  Fletcher  v.  Peck,  6  Cranch,  87,  138;  People 
V.  Batchettar,  63  N.  Y.  128,  140;  Brevoort  v.  Orace,  53  N. 
Y.  245;  Adair  v.  United  Stales,  208  U.  S.  161,  173. 

Upon  the  failure  of  the  tenants  to  sinrender  posses- 
sion on  September  30,  1020,  the  plaintiff  had  at  least  five 
remedies,  namely:  (1)  To  treat  the  tenancy  as  one  at 
will  or  sufferance  and  terminate  it  by  giving  the  notice 
required  by  statute  (unnecessary  at  common  law.  Reck- 
how  v.  Schandc,  43  N.  Y.  448);  (2)  to  treat  the  lease 
as  renewed  for  anoHber  year  {Eerier  v.  MuUen,  150  N* 
Y.  28);  (3)  to  reSnter  and  by  use  of  reasonable  force 
eject  the  occupants;  (4)  to  maintain  the  conmion-law* 
action  of  ejectpient;  or  (6)  to  sue  in  trespass  for  damages.  ^ 
The  law  then  in  force  assured  to  the  owner  the  right  to 
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possession,  on  the  e3q)iration  of  the  term,  and  unposed 
upon  the  tenant  the  obligation  to  surrender.  That  right 
could  not  be  ta^en  or  the  obligation  destroyed  without 
due  process  of  law.  MuhUcer  v.  New  York  &  Harlem 
R.  R.  Co.,  197  U.  S.  644,  570;  Barsan  v.  MvUigqn,  198 
N.  Y.  23,  25;  Adams  v.  Cohoes,  127  N.  Y.  .175,  182.  For 
a  breach  of  the  covenant  to  surrender  the  lessor  was  en- 
titled to  recover  damages.  VerfUm  v.  Brown,  40  App. 
Div.  204.  All  of  these  rights  were  secured  to  the  plain- 
ti£f  and  its  grantors  under  the  cotnmon  law  in  force  at 
the  time  of  the  adoption  of  the  State  and  Federal  Con- 
stitutions. They  were  aimexed  to  the  contract  at  ^  the 
time  it  was  made.  Bromon'y.  Kinzie,  1  How.  311;  Afc- 
Cracken  v.  Hayward,  2  How.  608;  WaUcer  v.  Whitehead, 
16  Wall.  314.  Forfeitures  of  such  rights  in  property 
cannot  be  adjudged  by  legislative  act,  and  confiscations 
without  a  judicial  hearing  after  due  notice  are  void.  Yet 
this  is  exactly  what  these  innovations  undertake  to  do. 
The  person  applying  for  his  remedies  is  not  permitted 
to  come  into  court.  GUman  v.  Tucker,  128  N.  Y.  190, 
205;  Missouri  Pacific  Ry.  Co.  v.  Humes,  115  U.  S.  512,  521. 
Statutes  affecting  remedies  which  do  not  impair  the 
obligation  of  contract  may  be  constitutionally  valid, 
provided  a  reasonable  time  be  allowed  before  the  change 
or  repeal  of  remedy  takes  dBFect.  Cooley,  Const.  Lim., 
6th  ed.,  p.  431;  Wheeler  v.  Jackson,  137  U.  S.  245;  An- 
toni  V.  Greenhow,  107  U.  S.  769.  Usury  has  been  r^arded 
with  abhorrence  from  the  earliest  times,  and  yet  any  law 
declaring  a  transaction  ill^^  because  of  usury,  which 
was  l^al  when  made,  would  be  constitutionally  void. 
SturgeS  v.  Crowninshidd,  4  Wheat.  122,  206;  Van  Rens- 
sdaer  v.  Snyder,  13  N.  Y.  299;  Conkey  v.  Hart,  14  N.  Y. 
22;  V(m  Hoffman  v.  Quincy,  4  Wall.  535,  552.  These 
laws  clog  not  only  the  right  to  recover  possession,  but 
also  the  right  to  recover  the  rent  voluntarily  agreed 
upon  by  the  contracts  in  force  when  they  were  enacted. 
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''The  general  right  to  make  a  contract  in  relation  to 
his  bnsinesB  is  part  of  the  liberty  of  the  individual  pro- 
tected by  the  Fourteenth  Amendment."  Lodmer  v. 
New  Yorky  108  U.  S.  45,  63.  In  all  such  cases  as  Oennan 
AUiance  Insurance  Co.  v.  Lewis,  233  U.  S.  389;  Mobile 
V.  YuOU,  3  Ala.  N.  S.  140;  Lomsana  Bread  Case,  12  La. 
Ann.  432,  the  control  of  the  property  was  left  entirely 
to  the  owner  engaged  in  the  particular  business  rdgulated. 
In  the  Lewie  Case  the  court  points  out  that  the  business 
of  insurance  is  essentially  different  from '  ordinary  com- 
mercial transactions,  and,  according  to  the  sense  of  the 
world  from  the  earliest  times, — certainly  the  sense  of 
the  modem  world, — ^is  of  the  greatest  public  concern. 
It  was  not  a  private  business,  but  ''clothed  with  a  pub- 
lic interest,"  and  therefore  subject  "to  be  controlled  by 
the  public  for  the  conmion  good." 

If  the  leasing  of  dwelliog  houses  and  apartments  were 
a  business  charged  with  a  public  use,  the  l^islation 
woidd  be  nevertheless  unconstitutional,  because  it  inhib- 
its the  owner  from  withdrawing  his  property  from  the 
all^^  public  use.  Murm  v.  Illinois,  94  U.  S.  113,  126, 
133;  Bndd  v.  New  York,  143  U.  S.  617,  636.  It  com- 
pels him  to  continue  the  business  with  persons  with  whom 
he  does  not  desire  to  deal.  The  owner 's  intention  can- 
not possibly  be  determined,  as  to  whether  he  desires  to 
continue  the  business  of  renting  dwelling  houses,  imtil 
the  possession  of  his  property  is  restored  to  him. 

These  laws  are  also  uboonstitutional  because  they  vio- 
late the  guaranty  of  equal  protection  of  the  laws  in  dis- 
r^ard  of  the  Fourteenth  Amendment.  ConnoUy  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  640,  668,  669.  The 
right  to  maint>ain  summary  proceedings  and  actions  of 
ejectment  is  still  reserved  to  that  class  of  landowners 
who  may  desire  to  destroy  thdr  buildings  for  the  purpose 
of  erecting  new  buildings,  to  those  desiring  the  premises 
for  personal  occupancy  and  to  owners  of  office,  factory 
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or  other  buildinss  occupied  for  business  purposes  and 
to  owners  of  hotel  property;  to  every  owner  of  property 
in  cities  of  the  third  class  and  in  some  instances  to 
the  owners  of  property  in  cities  of  the  second  class;  to 
owners  of  buildings  now  in  course  of  construction  or 
which  may  hereafter  be  erected.  The  housing  condi- 
tions and  congesticm  prevail  aU  over  the  country  and  in 
every  city  in  the  State  of  New  York.  Therefore,  there 
was  no  reasonable  ground  for  the  classification. 

Assuming  that  the  State  has  the  power,  directly  or 
indirectly,  to  subsidize  new  buildings  either  by  cash 
piBiyments  or  by  repiission  of  taxes,  it  has  no  power  to 
discriminate  between  the  owners  of  existing  buildings 
and  the  owners  of  buildings  to  be  erected,  in  respect  of 
their  compensation  for  the  use  of  their  property.  JIfer- 
chants  &  Manvfadburen^  Bank  v.  Pennsylvania^  167  U.  S. 
461,  463;  Catting  v.  Komos  CUy  Stock  Yards  Co.,  183 
U.  S.  79,  112. 

The  l^^slation  creates  involuntary  servitude,  pro- 
hibited by  the  Thirteenth  Amendment.  The  legislar 
ture,  by  c.  951,  has  practically  made  landlords  persons 
subject  to  compulsory  service,  who  must  serve  ''statu- 
tory tenants"  in  possession  of  their  property,  against 
their  will  and  consent.  Clyatt  v.  Untied  Stales,  197  U. 
S.  207,  216.  This  legiialation  in  effect  declare  a  sus- 
pension for  a  period  of  two  years  of  the  landowner's  dvil 
rights  guaranteed  to  him  by  the  State  and  Federal  Con- 
stitutions, which  secure  to  him  the  liberty  to  refuse  busi- 
ness relations  with  anyone  with  whom  he  does  not  de- 
dre  to  contract.  Similar  legislation  has  been  con- 
demned. Adair  v.  Untied  Stales,  208.  U.  S.  161;  Bailey 
V.  Alabama,  211  U.  S.  462;  People  v.  Marcus,  185  N.  Y. 
267. 

No  emergency  can  justify  an  exercise  of  legislative 
power  to  compel  one  man  to  render  involuntary  service 
to  another.    Ex  parte  MiUigan,  4  Wall.  2,  18. 
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Mr.  DamdL.  Poddl,  with  whom  Mr.  Samud  R.  OerMn, 
Mr.  Martin  C.  Anaorge^  Mr.  Benjamin  S.  Kirsh  and  Mr.  J. 
J.  Poddl  were  on  the  briefi  for  the  tenant  appellees. 

Mr.  Robert  S.  Johnstone  and  Mr.  John  Caldwdl  Mj/ers 
filed  a  brief  on  behalf  of  Edward  Swaon,  as  District  At- 
toroBj  of  the  County  of  New  York,  appellee: 

The  District  Court  had  no  jurisdiction  to  entertain 
the  suit  as  it  did  not  appear  that  the  matter  in  contro^ 
versy  exceeded  three  thousand  dollars. 

The  complainant  has  a  plain,  adequate  and  complete 
remedy  at  law. 

Chapter  d51,  Laws  of  New  York  1920,  is  a  valid  exeN 
dse  of  the  State's  police  power.  Price  v.. Illinois,  238 
U.  S.  446,  451;  Sligh  v.  Kirkwood,  237  U.  S.  52,  50; 
Chicago  A  Alton  R.  R.  Co.  y.  TravJbarger,  238  U.  S.  67; 
ManigauU  v.  Springs,  199  U.  S.  473,  480;  Tenement 
House  Department  v.  Moeschen,  179  N.  Y.  325. 

Mr.  Wmiam  D.  Outhrte,  with  whom  Mr.  Julius  Henry 
Cohen,  Mr.  Elmer  0.  Sammis  and  Mr.  Bernard  Hershr 
kopf  were  on  the  brief,  for  the  Attorney  General  of  the 
State  of  New  York,  by  special  leave  of  court: 

The  existence  of  an  emergency  in  the  City  of  New 
York  and  the  evidence  of  the  shortage  of  housing  accom* 
modatdons  and  the  danger  to  be  apprehended  from  wide- 
spread evictions  are  exhibited  by  the  official  reports, 
such  as  the  messages  of  the  Governor  to  the  legislature, 
the  rq)orts  of  his  Reconstruction  Commission,  the  re- 
port; of  the  Joint  Legislative  Conmiittee  on  Housing, 
the  report  of  the  Mayor 's  Committee  on  Rent  Profiteer- 
ing in  the  City  of  New  York,  and  the  bulletins  of  the 
Health  Departanent  of  the  City  of  New  York. 

Perhaps  no  legislation  was  ever  passed  by  the  legisla- 
ture which  was  the  subject  of  more  exhaustive  investi- 
gation, and  the  rqiorts  above  referred  to  are,  therefore, 


182  OCTOBER  TERM,  1920. 

Argument  for  Attorney  General  of  New  Yrak.    256  U.  8. 

• 

entitled  to  ev^i  greater  weight  than  is  usually  ac- 
corded such  official  findings  and  documents.  Wikan  v. 
New,  248  U.  S-  332;  McLean  v.  Arkansas,  211  IT.  S.  539, 
647,  548;  People  v.  Charles  SchweMer  Press,  214  N.  Y. 
395,  402;  Cockcrqft  v.  Mitchell,  187  App.  Div.  189,  193. 

In  view  of  the  facts  thus  revealed  it  cannot  be  reason- 
ably doubted  that  a  shortage  of  housing  facilities  still 
^dsts  and  it  can  hardly  be  seriously  suggested  that  the 
le^lature  was  acting  arbitrarily  in  fixing  November  1, 
1922,  as  the  probable  duration  of  the  emeig^cy  or  crisis. 
Longer  periods  have  been  adopted  in  some  jurisdictions. 
If  the  prediction  does  not  square  with  the  facts  as  they 
develop  in  the  future,  the  courts  can  grant  relief,  even 
if  the  l^balature  should  neglect  to  do  so.  Castte  v.  Mason, 
91  Oh.  St.  296,  303.  See  also  SvUivan  v.  Shreveport,  251 
U.  S.  169,  171;  HamiUon  v.  Kentucky  Distilleries  Co., 
251  U.  S.  146, 162;  Johnson  v.  Gearlds,  234  U.  S.  422,  446; 
Perrin  v.  United  States,  232  U.  S.  478,  486;  Municipal 
Qasr  Co.  v.  Pvtllic  Service  Commission,  225  N.  Y.  89,  95, 
97.  It  may  not,  however,  be  presumed  that  when  that 
time  comes  the  legislature  will  not  itself  repeal  these 
laws. 

In  determining  the  constitutionality  of  statutes  passed 
in  the  exercise  of  the  police  power,  the  courts  have  at- 
tached much  weight  to  analogous  legislation  in  other 
countries  enacted  to  remedy  similar  conditions  or  to  meet 
similar  governmental  problems.  MvlHer  v.  Oregon,  208 
U.  S.  412,  419,  420;  People  v.  Charles  Schweinler  Press, 
214  N.  Y.  395,  403.  The  conditions  m  New  York  CSty 
were  the  same  as  those  which  existed  in  all  congested 
centers  Hiroughout  the  world  as  a  result  of  the  World 
War.    like  causes  had  produced  like  effects. 

Neither  the  contract  clause  nor  the  due  process  clause 
of  the  Constitution  abridges  the  power  or  duty  of  the 
le^filature  to  enact  appropriate  and  necessary  laws  in 
order  to  protect  the  heidth,  safety,  ordo*,  mor^,  or  gen* 
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eral  welfare  of  the  public.  Hadacheck  v.  Los  Angdes, 
239  U.  S.  394,  409, 410;  Nechamcus  v.  Warden,  144  N.  Y. 
52d,  535; LauismUe  it  NaskvUle  R.  R.  Co.  v.  MotOey,  219 
U.  S.  4S7 ;  Producers  Transportation  Co.  v.  RaUroad  Conv- 
mission,  251  U.  S.  228,  232;  Union  Dry  Goods  Co.  v.  Geor- 
gia Public  Service  Corporation,  248  IT.  S.  372,  375. 

Laws  which  forbade  the  erection  of  certain  types  of 
buildings,  which  prohibited  certain  kinds  of  businesses, 
fixed  certain  prices,  abolished  certain  valuable  remedies, 
like  distress,  etc.,  have  aU  been  uniformly  upheld  as  valid 
exercises  of  the  police  power  notwithstanding  the  fact 
that  th^  serioudy  impaired  or  wholly  wiped  out  pre- 
existing private  contracts.  The  only  inquiry  has  been 
whether  the  statute  in  question  was  a  proper  exercise  of 
the  power  of  government,  that  is,  whether  in  any  aspect 
it  could  be  r^arded  as  passed  in  the  public  interest  and 
as  reasonably  calculated  to  subserve  that  inta^est,  due 
allowance  bdng  made  for  the  broad  discretion  vested  in 
the  legislative  body  in  these  respects,  and  whether  the 
means  were  reasonably  appropriate  and  adapted  to  a 
legitimate  end.  If  it  were  possible  for  individuals  to 
estop  due  exercises  of  governmental  power  by  private 
contracts,  private  agreements  could  impair  the  l^islative 
power  in  practically  all  classes  of  cases. 

Nor  is  the  question  to  be  decided  put  upon  any  dif- 
ferent basis  by  urgbEig  that  the  statutes  interfere  with 
the  liberty  of  contract  as  distinguished  from  the  impair- 
ment of  contract.  That  right  is  and  may  also  be  qualified 
and  limited  in  the  public  interest.  Chicago,  BvrlingUm 
&  Quincy  R.  R.  Co.  v.  McOuire,  219  IT.  S.  549,  567; 
McLean  v.  Arkansas,  211  U.  S.  539,  545;  Rail  &  River 
£oal  Co.  w.  Ohio  InduOrial  Commission,  236  U.  S.  338, 349. 

Equally  immaterial  is  it  that  the  statutes  Interfere 
with  property  rights.  That,  too,  may  be  lawfully  done 
by  the  legislature  in  the  reasonable  exercise  of  its  police 
power.    It  constitutes  but  a  taking  by  due  process  of 


184  OCTOBER  TERM,  1920. 

Aigament  for  Attotaiey  Geneval  of  New  Yoik.    256  U.  S. 

law  if  it  be  reldly  a  taking  at  all.— Citing  many  cases,  in- 
cluding: Chicago f  BtirUngUm  db  Quincy  By.  Co.  v.  Drainr 
age  Commisrianen^  200  U.  S.  561,  593;  Nechamcus  v. 
Warden,  144  N.  Y.  529,  535;  In  re  WUskire,  103  Fed. 
Rep.  620,  622;  NoUe  State  Bemk  v.  Haskdl,  219  XT.  S.  104, 
111;  People  v.  Oriswcid,  213  N.  Y.  92,  96,  97;  Armour 
&  Co.  V.  North  Dakota,  240  U.  S.  510,  513;  Chicago,  Bur- 
lington  &  Quincy  R.  R.  Co.  y.  McGubre,  219  U.  S.  549, 569. 
Here  the  State  requires  only  such  a  concession  as  it  has 
been  repeatedly  held  by  this  court  government  is  constitu- 
tionally entitled  to  require,  namely,  a  concession  appro- 
priate to  '^exceptional  times  and  places  in  which  the 
very  foundations  of  public  welf arJB  could  not  be  laid 
without  requiring  concessions  from  individuals  to  each 
other  upon  due  compensation  which  under  other  drcumr 
stances  would  be  left  wholly  to  voluntary  consent." 
Strickley  v.  Highland  Boy  Odd  Mining  Co.,  200  IT.  S. 
527,  531.  See  also  Clark  v.  Nash,  198  U.  S.  361;  NMe 
State  Bank  v.  Haekdl,  219  U.  S.  104, 110. 

There  is  no  force  in  the  contention  that  these  laws 
are  solely  in  the  private,  as  contrasted  with  the  pubUc, 
interest  because  they  redound  to  the  benefit  of  private 
parties,  namely,  tenants.  Use  by  the  general  public  is 
inadequate  as  a  universal  test.  Striddey  v.  Highland 
Boy  Odd  Mining  Co.,  200  U.  S.  527,  531.  ^tness  the 
usury  laws,  laws  regulating  railroad  rates,  tenement 
house  laws,  and  the  emplc^ens '  liability  acts. 

Courts  are  not  at  liberty  to '  drcumscribe  the  police 
power  by  impracticable  points  of  view  or  by  unreason- 
ably pressing  the  alleged  ^'absolute''  rights  of  property. 
The  police  power  exists  to  meet  the  practical  problems 
which  arise  from  day  to  day;  and  the  science  of  govern- 
ment consists  in  adjusting  relative  rights  and  duties  in 
order  ''to  promote  the  general  welfare."  AToUe  State 
Bank  v.  Haskdl,  supra. 

These  laws  are  not  unreasonable  in  laying  the  burden 
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on  the  landlord  of  showing  that  the  rent  is  reasonable, 
or  in  preventing  him  from  retaking  possession  oppres- 
sively,  where  he  does  not  require  it  for  his  own  use  or 
to  r^uildy  and  where  the  tenant  is  not  objectionable. 
In  every  fair  and  reasonable  situation  he  may  have  his 
property;  but  where  he  desires  to  evict  without  reason, 
the  law  prohibits  his  doing  so  during  the  shortage  and 
crisis,  provided  the  tenant  pays  the  reasonable  rental 
value  of  the  premises. 

If  these  enactments  appear  in  any  aspect  esctraordi- 
nary,  it  is  only  because  the  crisis  is  unprecedented;  and 
it  was  long  ago  declared  that  {Legal  Tender  Cases,  12 
Wall.  457,  540)  ''It  is  not  to  be  denied  that  acts  may  be 
adapted  to  the  ex^tdse  of  lawful  power,  and  appropriate 
to  it,  in  seasons  of  exigency,  which  would  be  inappro- 
priate at  other  times. ''  See  American  Land  Co.  v.  Zeiss, 
219  U.  S.  47,  60;  Wilson  v.  New,  243  U.  S.  332,  347,  348; 
BowdUch  V.  Boston,  101  U.  S.  16,  18,  19;  Edmonson  v. 
Ferguson,  11  Missouri,  344,  346;  Breitenbach  v.  Bush, 
44  Pa.  St.  313, 318, 319;  Hoffman  v.  Chartestoum  Fwe  Cents 
Savings  Bank,  231  Massachusetts,  324;  Soldiers  &  Sail- 
ors avil  Relief  Act,  40  Stat.  444,  §§  100,  103,  201,  302; 
Weed  A  Co.  v.  Lockwood,  266  Fed.  Rep.  785,  788;  c.  80, 
§  2,  41  Stat.  297.  From  time  immemorial,  a  feeble  ten- 
antry have  been  protected  from  oppression  during  times 
di  emergency  or  misfortune. 

One  of  the  inherent  and  f imdamental  purposes  of 
all  civilized  government  is  to  prevent  extortion  and 
oppression  and  to  saf^^uard  the  public;  and  in  the  li^t 
dl  that  principle  aU  constitutions  must,  of  course,  be  read. 
It  was  early  realized  that  there  were  many  callings  and 
businesses  to  which  the  public  necessaiily  had  to  resort 
and  in  which>  therefore,  they  had  an  interest.  If  these 
were  to  be  left  undisturbed  by  the  law,  it  was  patent 
that  thqr  would  in  numerous  instances  have  practically 
unlimited  power  to  oppress  the  public.     Accordingly, 
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govermnent  was  called  upon  to  protect  the  public  from 
extortion,  and  both  then  and  now  callings  and  property 
charged  with  a  public  interest  have  been  regulated  by 
the  State.  What  shall  be  so  regulated  depends  entirely 
upon  the  peculiar  economic  and  social  conditions  of  the 
times7  See  c.  I,  Wyman's  '^Public  Service  Corporations. '' 

It  was  not  necessary  that  persons  thus  subjected  to 
regulation  should  have  a  monopoly — ^though  that  elem^it, 
if  it  existed,  served  to  emphasize  their  capacity  to  do 
public  harm  at  will;  or  that  they  should  ^oy  a  special 
privilege  or  franchise — ^though  that  might  serve  to  make 
clearer  their  duty  to  the  public.  Munn  v.  lUinoiSj  94  IT. 
S.  113;  Budd  v.  New  York,  143  U.  S.  517;  Btcm  v.  Sfo- 
e86r,  153  U.  S.  391;  Oerman  AUianoe  Insurance. XJo.  v. 
Lewis,  233  U.  S.  389,  411. 

The  public  interest  which  warrants  the  regulation 
of  such  ordinary,  private,  cmnpetitive  and  unfran- 
chised businesses  as  grain  elevating  (Mtmn  v.  lU- 
inois,  and  Budd  v.  New  York,  supra),  fire  insurance 
{Qerman  Alliance  Ins.  Co.  v.  Lewis,  supra),  laundrying 
(OMahama  Operating  Co.  v.  Love,  252  U.  S.  331, 
337-8)  bread  baking  (Mobile  v.  YuiUe,  3  Ala.  N.  & 
140;  Louisiana  Bread  Case,  12  La.  Ann.  432),  etc.,  is 
incomparably  smaUo*  than  that  which  und^lies  the 
exertion  of  the  legislative  power  over  the  business  of 
renting  apartments  and  houses  for  dwelliQg  purposes  in 
d^isely  populated  cities  like  New  York.  The  vital  prin- 
ciples of  government,  it  is  submitted,  have  not  become 
static  or  fallen  into  decadence,  but,  on  the  contrary,  are 
still  progressive  and  competent  to  deal  practically  with 
extortion,  oppression  and  ^nergency  wherever  and  when- 
ever they  appear. 

From  the  earliest  times  the  British  Government  has 
never  hesitated  either  actually  to  fix  prices  when  othar 
means  proved  unavailing,  or  to  require,  in  general  terms, 
that  .vendors  of  necessaries  shall  sell  than  at  reasonable 
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prioeB  and  moderate  gains.  Wages,  herrings,  clothes, 
poultry,  candies,  hats,  beer,  wine,  butter,  cheese,  bread 
and  numerous  other  commodities  were  thus  from  time 
to  time  regulated  as  necessity  required.  That  the  power 
to  enact  such  laws  passed  to  the  several  States  has  al- 
ways been  recognised.  And  it  has  nevo*  been  hdd  that 
sudh  regulation  in  time  of  shortage  and  public  emergency, 
in  order  to  prevent  widespread  public  oppression  and 
suffering,  unlawfully  dqxrived  an  individual  of  his  prop^ 
erty ,  merely  because  it  prevmted  him  from  reaping 
the  gains  <^  an  extortionate  and  oppressive  use  of  his 
own.  The  vivifying  principle  was  always  in  the  maxim, 
i8&  iifere  ifio  ttf  oZieniim  Tum  ZcediM. 

No  one  would  now  question  the  right  of  a  State  to 
fix  the  rate  of  interest;  and  it  is  no  answer  to  assert  that 
the  usury  laws  furnish  no  analogy  since  th^  are  in  reality 
a  relaxation  of  a  prohibition  of  the  common  law  against 
charging  any  interest  at  all.  Qerman  AUtance  Insurance 
Co.  v.  I«tDit,  233  XT.  S.409. 

The  usury  laws  are  an  illustration  also  of  the  right  of 
the  legislature  to  conclude  that  in  certain  relations  it 
is  in  the  great  majmty  of  cases  impossible  for  the  parties 
to  deal  at  arms'  length  and  with  unimpaired  freedom  of 
will,  and,  consequently,  ci  the  right  of  the!  legidature  in 
such  instances  to  refuse  force  and  effect  to  contracts  so 
made  or  require  them  to  be  modified  so  as  to  conform  to 
justice  and  fairness.   Holden  v.  Hardy,  169  IT.  S.  366, 397. 

The  le^slature  certainly  has  the  power  to  r^^te  and 
modify  common-law  and  equitable  defenses.  Arizana 
Emphyera'  LiabOity  Cases,  250  U.  S.  400,  421;  Van  Dyke 
Y.Wood,eOApp.iyiv.2(»,212;7m8treel  A  Broadway  Co, 
V.  Bosenibaum,  111  Misc.  (N.  T.)  577;  American  Cod 
Mining  Co.  y.Special  Coal  A  Food  Comm.,  268  Fed.  Rep. 
563.  American  courts  are  constantiy  studying  Eng- 
lish history  and  English  statutes  in  order  to  determine 
whether  a  particular  exo'cise  of  legislative  power  is  or 
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is  not  withm  the  principle  of  due  prooees  of  law^  or  is 
OT  is  not  arbitrary  and  unduly  oppressive.  Numerous 
and  familiar  instances  will  readily  recur  to  the  court. 
See  Murray^ %  Leasee  v.  Hcboken  Land  &  Impraifement  Co.^ 
18  How.  272,  276.  In  giving  the  preference  to  the  tenant 
in  possession,  the  legislature  merely  legalised  a  long- 
standing social  custom  and  restraint  evidenced  in  the  Eng- 
lish, Irish,  Scotch,  Hebrew,  Maryland  and  New  York  prec- 
edents, and  thereby  was  enabled  to  protect  its  present 
residents  in  their  homes  from  competition  by  nonresidents. 

The  classification  made  in  the  statutes  is  justified 
b}''  the  character  and  esxtesA  of  the  evil  aimed  at,  and 
obvious  differences  in  subject-matter. 

C!hapter  944  is  not  invalid  because  it  does  not  specifi- 
cally define  what  shall  constitute  an  unreasonable  rent 
and  an  oppressive  agreement  therefor;  nor  are  its  other 
provisions  unfair  or 'unreasonable. 

Mr.  Louis  Marshall  and  Mr.  Lewis  M.  Isaacs,  by  leave 
of  court,  filed  a  brief  as  amid  curias: 

It  is  cttfe  to  say  that  never  before  in  the  history  of  our 
country  has  Iq^ation  of  so  revolutionary  a  character 
been  undertaken.  Private  property,  devoted  to  pur- 
poses essentially  private,  is  sought  to  be  taken  out  of 
the  control  of  tiie  owner  and  to  be  placed  in  the  posses- 
sion and  occupancy  of  another  on  terms,  not  in  accord- 
ance with  the  contract  between  them,  but  such  as  a  court 
or  jury  may  fix.  The  legislature  takes  the  property  of 
A  and  gives  it  toB  for  an  indefinite  pieriod  on  terms  which 
A  is  unwilUng  to  accept  but  which  lie  is  to  be  forced  to 
accept  nolens  vden^*  If  the  tenant  refuses  to  pay  the 
stipulated  rent,  or  if  he  holds  over  after  the  exi»ration 
of  his  term,  the.  landlord  cannot  regain  possession,  be- 
cause, by  these  acts^  he  has  been  stripped'  of  the  right 
to  maintain  a  possessory  action.  Should  he  sue  to  re- 
cover the  rent  stipulated  by  the  contract,  he  is  met  by 
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the  defense  that  the  terms  of  the  contract  are  unjust  and 
unreasonable,  and  if  the  amount  of  the  stipulated  rent  is 
greater  than  the  rent  paid  for  the  use-of  the  premises  a 
year  prior  to  the  date  of  the  agreement  under  which  the 
rent  is  sought  to  be  recovered,  he  is  confronted  by  a 
statutory  presumption  that  the  rent  sought  Ito  be  re- 
covered is  unjiist  and  oppressive.  The  burden  of  over- 
coming this^  presumption  is  imposed  on  him.  In  spite 
of  the  fact  that  there  has  been  an  express  agreement,  in 
contravention  of  the  wdl-established  rule  that  a  contract 
will  not  be  implied  where  the  parties  have  entered  i^to 
an  express  contract,  he  has  the  option  of  either  going 
empty  out  of  court,  should  he  in  the  opinion  of  an  inter- 
ested jury  be  imable  to  overcome  this  presumption,  or 
of  being  left  to  recover  for  use  and  occupation  on  a  qyavr 
turn  meruit  in  lieu  of  the  stipulated  rent.  He  is  compelled 
either  to  submit  to  the  determination  of  the  tenant  or 
to  incur  the  expeoae,  the  vicissitudes  and  the  delay  of 
litigation  in  an  effort  to  enforce  his  contract. 

The  statute  prescribes  no  standards  by  which  the  jus- 
tice and  reasonableness  and  freedom  from  oppression 
which  must  be  established  in  order  to  warrant  a  recov- 
ery under,  the  laws,  are  to  be  determined. 

That  such  standards  are  necessary  in  order  that  there 
may  be  due  process  of  law  is  illustrated  by  the  decisions 
in  IfUemaiianal  Harvester  Co.  v.  Kentucky,  234  U.  S. 
216;  Collins  v.  Kentucky,  234  U.  S.  634,  and  American 
Seeding  Maddne  Co.  v.  Kentucky,  236  XT.  S.  660.  See 
also  United  States  v.  Cohen  Grocery  Co.,  255  U.  S.  81. 

In  the  provision  relating  to  a  bill  of  particulars  the 
essential  elements  entering  into  the  ascertainment  of 
rental  value  are  omitted. 

The  legislature  by  these  acts  leaves  the  determination 
of  the  complicated  question  of  rental  value  at  a  time 
when  all  prices  and  values  of  the  necessaries  of  life  have 
risen,  with  the  consequent  and  universal  irritation  re- 
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suiting  therefrom,  to  a  court  or  jury  with  respect  to  each 
case  as  it  may  arise,  without  providing  guide  or  compass 
or  defining  a  standard  enforceable  by  the  owner  of  the 
property  as  well  as  by  the  t^iant.  If  it  should  appear 
that  the  agreed  rental  is  less  than  it  could  be  proven 
that  it  legitimately  migiht  have  been,  the  t^iant  can  only 
be  required  to  pay  the  stipulated  rentaL  If  during  the 
term  of  the  lease  the  prevailing  rental  value  of  the  prop- 
erty should  be  enhanced,  the  t^iant  could  not  be  re- 
quired to  pay  more  than  4ie  agreed  to  pay.  The  fact 
tiiat  the  lease  runs  for  a  term  of  years  and  that  the  vicis- 
situdes incidental  to  our  economic  hf e  may  bring  about 
a  change  of  conditions  and  of  values,  are  necessary  ele- 
ments in  price  or  rental  value.  Yet,  under  this  statute, 
the  landlord  is  to  bear  aU  risks  and  the  tenant  is  to  be 
enabled  at  will  to  assert  the  obligation  of  the  landlord's 
covenant  or  to  deny  the  validity  of  his  own. 

The  provision  that  a  mere  increase  in  the  rent  of  de- 
mised pranises  over  the  rent  as  it  existed  one  year  prior 
to  the  agreement  under  which  it  is  sought  to  be  recov- 
ered, renders  the  contract  presumptively  unjust,  un- 
reasonable and  oppressive,  is  arbitrary  and  unreasonable 
and  offends  against  the  due  process  clause. 

The  practical  effect  of  such  a  provision  necessarily  would 
be  to  invalidate  a  lease  which  provided  for  an  increased 
rental  unless  the  landlord  could,  on  a  trial  before  a  jury, 
overcome  this  presumption  by  proving  a  n^ati ve,  namely, 
that  the  agreement  was  not  unjust,  unreasonable  and  op- 
pressive. That  would  necessitate  proof  in  justification  of 
the  terms  of  the  contract,  the  giving  of  testimony  as  to 
what  would  be  a  fair  return  upon  the  property  which 
was  the  subject  of  the  lease.  This  in  turn  would  give 
rise  to  proof  as  to  a  multitude  of  elements  affecting  the 
reasonableness  of  the  rent.  It  migiht  involve  an  issue 
as  to  each  element  of  value.  It  might  call  for  the  giving 
of  expert  testimony  by  both  sides;  and  the  burden  of 
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proof  would  rest  on  the  landlord.  And  yet  the  court 
in  a  case  mvolving  the  regulation  of  rates  of  a  common 
carrier,  {New  York  Central  R,  R.  Go.  v.  Public  Service  Com- 
mission^  215  N.  Y.  241 J  declared  that  the  burden  of  proof 
that  an  increase  of  rates  was  reasonable  could  not  be 
cast  on  the  railroad  company,  even  where  the  rates  are 
to  be  fixed  by  an  impartial  conunission. 

If  the  l^islature  may  say  to  the  owner  of  a  building 
devoted  to  private  purposes,  that  he  shall  not  be  per- 
mitted to  enter  into  a  contract  for  the  leasing  of  his 
property  except  on  condition  that  the  contract  shall  run 
the  gauntlet  of  the  courts  and  juries  and  that  the  amount 
that  he  shall  be  permitted  to  charge  shall  eventually  be 
fixed  by  a  court  or  jury,  then  it  is  difficult  to  imderstand 
why  the  l^islature  may  not  say  to  the  farmer  or  to  the 
grocer  that,  irrespective  of  the  contract  price  at  which 
he  may  sell  to  a  cusljpmer  milk,  potatoes,  wheat,  or  any 
other  of  his  products,  the  piu'chaser  may  contest  the 
reasonableness  of  the  price  and  be  limited  in  his  pajonent 
to  the  sum  that  a  court  or  jury  may  eventually  determine 
to  be  the  just  and  reasonable  price.  There  is  not  a  busi- 
ness conceivable,  however  private  it  may  be,  that  could 
not  with  equal  right  be  made  dependent  upon  the  action 
of  the  le^lature. 

This  statute  defirives  the  landlord  of  his  liberty  of 
contract  and  of  his  property  without  due  process  of  law. 

What  is  true  of  the  taking  of  property  is  equally  true 
of  the  enjojonent  of  the  incidents  and  attributes  of  prop- 
erty. In  the  case  of  real  property,  the  rents,  income  and 
profits  derivable  from  its  holding  are  such  attributes. 

Liberty,  it  has  been  frequently  held,  includes  the  right 
to  acquire  property,  and  that  means  the  right  to  make 
and  enforce  contracts  in  respect  thereof. 

There  can  be  no  doubt  that  the  police  power  has  long 
existed  and  that  in  recent  years  its  scope  has  been  some- 
wfijit  extended.    Nevertheless  it  is  not  superior,  but  sub- 
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ject  to  the  Constitution.  This  should  not  for  a  moment 
be  forgotten,  if  free  government  under  our  present  system 
is  to  continue.  MaUer  qf  Jacobs,  98  N.  Y.  08, 108;  Slaughr 
ter-House  Cases,  16  Wall.  36,  87 i  Adair  v.  Untied  States, 
208  XT.  S.  161;  People  v.  Marcus,  185  N.  Y.  257;  Coppage 
V.  Kansas,  236  U.  S.  1. 

We  are  met  with  the  contention  that  the  State  has 
the  right  to  fix  the  charges  to  be  made  by  the  owner  of 
private  property  for  its  use,  on  the  theory  that  the  pub- 
lic welfare  may  be  thereby  promoted. 

The  plaintiff's  property  was  not  devoted  to  any  public 
use.  The  various  apartments  constituted  dwellinss  that 
were  rented  for  private  occupation  to  the  several  persons 
whom  the  owner  was  willing  to  accept  as  tenants.  The 
general  public  had  no  conc^n  with  this  property. 

Innkeepers  have  from  the  earliest  days  been  recognized 
as  engaged  in  a  public  business.  On  the  other  hand,  a 
boarding-house  keeper  is  engaged  in  a  private  business; 
is,  therefore,  under  no  oblic^tion  to  serve  the  public;  is 
at  liberty  to  choose  his  own  guests,  and  to  make  special 
arrangements  with  them.  Except  so  far  as  regulations 
relating  to  health  and  morals  are  concerned,  he  does  not 
come  within  the  regulatory  power  of  the  legislature. 

Grist  mills,  also,  are  devoted  to  a  public  purpose.  Their 
owners  have  enjoyed  valuable  pri^eges  from  the  legis- 
latures with  respect  to  the  erection  of  dams  and  the  flow- 
age  of  land. 

So  of  the  owners  of  bridges,  ferries,  and  public  grain 
elevators  and  warehouses,  electric  li|^t  plants,  oil  pipe 
lines,  and  other  similar  public  utilities.  The  distinction 
between  them  and  the  owners  of  private  property. de- 
signed for  private  uses  has  been  uniformly  observed. 

In  Oerman  AUianoe  Insurance  Co.  v.  Lewis,  233  U.  S. 
380,  the  business  sougjht  to  be  regulated  was  that  of 
fire  insurance.  That  was  shown  to  be  a  business  that 
had  been  regulated  for  many  years  in  all  parts  of  the 
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countay,  carried  on  exclusively  by  corparatioiis  which 
derived  their  existence  from  the  sovereign.  Theirs  was 
conceded  to  be  a  business  affecting  the  public  welfare. 

There  is  nothing  in  Oklahoma  Operating  Co.  v.  Love, 
252  U.  S.  331,  that  will  support  this  legislation.  There 
was  not  even  an  intimation  that  the  corporation  com- 
mission was  constitutionally  empowered  to  establish 
rates  for  laundry  work,  llie  court  dedded  that  the 
plaintiff  was  entitled  to  a  temporary  injunction  re- 
straining the  enforcemient  of  the  penalties  prescribed 
by  the  statute,  which  in  effect  prevented  judicial  re- 
view. 

This  court  has  just  declared  the  Lever  Act  unconstitu- 
tional. The  decision  rendered  is  the  more  noteworthy 
because  it  was  enacted  by  Congress  in  the  exercise  of 
the  war  powers  conferred  by  the  Federal  Constitution. 
No  such  powers  are  conferred  <m  the  New  York  legis- 
iMure. 

In  Terminal  Taxicab  Co,  v.  Distrid  qf  Columbia,  241 
n.  S.  252,  256,  it  was  held  that,  as  to  that  portion  of  the 
business  of  the  corporation  which  consisted  mainly  in 
furnishing  automobiles  from  its  central  garage  on  cnrders 
by  telephone,  the  regulation  was  not  authorised. 

In  Clark  v.  Naah,  108  U.  8.  361,  there  was  no  pretense 
that  property  could  be  taken  without  compensation. 
The  sole  question  was  as  to  whether  the  proposed  taking 
came  within  the  power  of  eminent  domain.  So  <d  Strick' 
ley  v.  Highland  Boy  Odd  Mining  Co.,  200  U.  S.  527. 

Sckmidinger  v.  Chicago,  22&  U.  S.  578,  merely  involved 
the  question  whether  an  ordinanoe,  enacted  under  express 
legislative  authority,  fixing  standard  siaes  of  bread  loaves, 
was  valid.  That  was  regarded  merely  as  an  exercise  of 
the  police  power  intended  to  prevent  deceit,  and  practi- 
cally of  the  same  character  as  that  of  fixing  weights  and 
measures.  UaiA  v.  Van  Demon  A  Lewie  Co.,  240  U.  S. 
342,  which  related  to  a  special  tax  on  trading  stamps, 
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proceeded  on  the  theory  that  their  use  was  akin  to  lot- 
teries and  gaming.^ 

The  limitation  of  the  power  of  the  legislature  to  regu- 
late the  compensation  of  employment  agencies  was  fully 
considered  in  Adams  v.  Tanner,  244  U.  S.  590.  See 
SteU  V.  Mayor,  05  N.  J.  L.  3S,  concerning  directly  the 
rights  of  landlords. 

CoUister  v.  Hayman,  183  N.  Y.  250;  Btmikain  v.  Flynn, 
189  N.  Y.  180,  WooUcott  v.  Skubert,  217  N.  Y.  212,  and 
People  V.  Newman,  109  Misc.  (N.  Y.)  622,  held  that  a 
theatre  is  not  governed  by  the  rules  which  relate  to  pub- 
lic utilities  and  that  the  owners  cannot  be  controlled  as  to 
their  rates,  nor  be  compelled  to  admit  the  public  gener- 
ally, nor  be  prevented  from  arbitrarily  excluding  any 
person  whom  they  may  see  fit  to  exclude. 

Many  other  cases  might  be  dted  as  illustrating  the 
proposition  that  statutes  undertaking  to  fix  the  prices 
to  be  charged  by  private  persons  for  services  rendered 
or  property  sold  cannot  be  sustained.  Brassee  v.  Michigan, 
241  U.  S.  340;  Adams  v.  Tanner,  244  U.  S.  590;  HoUer 
Hardware  Co.  v.  Boyle,  263  Fed.  Rep.  IM;  Fisher  Co.  v. 
Woods,  187  N.  Y.  90;  Ex  parte  Dickey,  144  Calif omia,  234; 
State  V.  Fire  Creek  Coal  Co.,  33  W.  Va.  188. 

Some  of  our  opponents  have  indulged  at  some^length 
in  citations  from  historians,  decisions  and  statutes  deal- 
ing with  conditions  in  European  countries,  as,  e.  g.,  in 
Ireland  and  Scotland.  They  have  also  referred  to  allied 
responsa  of  rabbis  rendered  in  medieval  times,  in  thdr 
capacity  as  arbitrators.  These  passages  from  the  history  of 
other  countries,  whose  organic  law  differs  fundamentally 
from  otirs,  have  no  application  here,  where  our  le^slation  is 
necessarily  governed  by  our  written  constitutions.  Nor 
are  responsa  rendered  in  the  exercise  of  an  ecclesiastical 
as  distinguished  from  a  judical  function  by  rabbis,  who 
were  intent  upon  the  avoidance  of  conflict  among  mem- 
bers of  the  Efynagogue,  of  the  slightest  moment.    The 
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very  fact  tliat  the  Jewsi  in  the  days  when  these 
Tamcnts  took  place,  oould  not  own  real  property  of  it- 
self indicatee  how  far  afield  these  all^gged  precedents  are 
apt  to  lead  one. 

Nothing  is  clearer  under  our  jurisprudence  than  that 
the  legislature  cannot  carve  out  of  existing  estatesi  new 
estates,  in  irwitum.  It  cannot  c(mf er  on  a  tenant  an 
equitable  lien  or  charge agaiiust  the  owner's  title,  to  take 
effect  on  the  expiration  of  the  tenancy.  That  would  be 
confiscation,  pure  and  simple.  It  would  create  the  as- 
tounding doctrine,  once  a  tenant,  forever  a  tenant.  What 
becomee  of  vested  rights  under  such  a  theory?  What 
becomes  of  property?  The  theory  of  a  ^'tenant  right" 
such  as  that  sought  to  be  imported  into  our  land  tenures 
by  means  of  legislation  has  never  gained  a  foothold  here, 
and  is  foreign  to  our  institutions  as  it  is  opposed  to  our 
constitutions.  Ivea  v.  South  Bvffalo  By.  Co.,  201  N.  Y. 
271,  287. 

Assuming,  but  not  conceding,  that  the  taking  of  pri- 
vate property  for  housing  purposes  may  be  permitted 
for  a  public  purpose,  it  can  only  be  done  upon  making 
just  compensation  and  in  the  manner  provided  by  the 
Gonstituticm. 

The  statute  denies  to  the  plaintiff  the  equal  protection 
of  the  laws.  Tliere  was  no  reasonable  ground  for  ex- 
cluding hotels,  lodging  houses,  new  buildings  and  build- 
ings used  for  commercial,  manufacturing  or  other  busi- 
ness purposes;  or  for  not  extending  the  r^ulatiom.  to 
cities  other  than  those  included  when  like  condit-ons 
were  conceded  to  exist. 

The  act  impairs  the  obligations  of  another  contiact. 
Prior  to  its  passage  the  plaintiff  and  prospective  tenants 
had  entered  into  a  lease  at  a  fixed  rental  for  a  tenn  of 
two  years  beginning  October  1st,  1920.  On  September 
27, 1920,  the  l^pslature  declared  this  lease  presumptively 
unjust,  unreasonable  and  oppressive  because  it  increased 
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the  rent  previously  received  by  the  plaintiflf  for  these 
premises,  and  permitted  the  lessees  to  interpose  this 
claim  as  a  defense  to  any  action  that  might  be  brought 
for  the  rent  stipulated  in  the  lease. 

That  this  tends  to  nullify  the  contract  between  th^ 
parties  and  permits  a  court  or  jury  to  create  a  different 
contract  from  that  which  the  parties  agreed  upon  is  self- 
evident. 

The  fact  that  the  act  under  review  recites  that  it  is 
based  on  the  existence  of  a  public  emergen<7  does  not 
validate  it,  if  its  provisions  are  violative  of  the  Con- 
stitution. 

Not  only  do  the  statements  contained  in  the  report  of 
the  Legislative  Committee  and  in  the  message  of  the 
Governor,  relied  upon  in  support  of  this  legislation,  fail 
to  justify  it,  but  in  most  material  respects  they  are  con- 
trary to  the  facts,  and  the  theories  therein  propounded 
if  pursued  would  inevitably  aggravate  the  dearth  of 
housing  accommodations  to  which  attention  is  directed. 

Mr.  JusncB  Holmbs  delivered  the  opioioii  of  the 
court. 

This  is  a  bill  in  equity  brought  by  the  Marcus  Brown 
Holding  G(»npany,  tibe  appellant,  owner  of  a  large  apart- 
ment house  in  the  City  of  New  Yorl^  against  the  tenants 
of  an  apartment  in  the  house  and  the  District  Attor- 
ns of  the  Coimty  of  New  York.  Tlie  toiants  are  hold- 
ing over  after  their  lease  has  e]q)ired,  which  it  did  on 
September  30,  1920,  claiming  the  rig^t  to  do  so  under 
cc.  942  and  947  of  the  laws  of  New  York  of  1920.  The 
object  of  the  bill  is  to  have  these  and  other  connected 
laws  declared  unconstitutional.  Tlie  District  Attorn^ 
is  joined  in  order  to  prevent  his  enforcing  by  criminal 
proceedings  cc.  131  and  951  of  the  acts  ci  the  same  year, 
which  make  it  a  misdemeanor  for  the  lessor  or  any  agent 
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or  janitor  intentionally  to  fail  to  furnish  such  water, 
heat,  light,  elevator,  telephone,  or  other  service  as  may 
be  required  by  the  terms  of  the  lease  and  necessary  to 
the  proper  or  customary  use  of  the  building.  The  case 
was  heard  in  the  District  Court  by  three  judges  upon 
the  bill,  answer,  affidavits  and  some  public  documents, 
all  of  which  may  be  summed  up  in  a  few  words.  The 
bill  alleges  at  length  the  rights  given  to  a  lessor  by  the 
common  law  and  statutes  of  New  York  before  the  enact- 
ment of  the  statutes  relied  upon  by  the  tenants,  a  cov- 
enant by  the  latter  to  surrender  possession  at  the  ter- 
mination of  then*  lease,  and  due  demand,  and  claims 
protection  under  Article  I,  §  10  and  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States.  An  affi- 
davit alleges  that  before  the  passage  of  the  new  statutes 
another  lease  of  the  premises  had  been  made,  to  go  into 
effect  on  October  1,  1020.  The  answer  of  the  tenants 
relies  upon  the  new  statutes  and  alleges  a  willingness 
to  pay  a  reasonable  rent  and  any  reasonable  increase  as 
the  same  may  be  determined  by  a  court  of  competent 
jurisdiction.  It  also  alleges  that  they  made  efforts  to 
obtain  another  suitable  apartment  but  failed.  The  Dis- 
trict Attorn^  moved  to  dismiss  the  bill.  The  judges 
considered  the  case  upon  the  merits,  upheld  the  laws 
and  ordered  the  bill  to  be  dismissed. 

By  the  above  mentioned  cc.  942  and  947,  a  public  emer- 
gency is  declared  to  exist  and  it  is  provided  by  c.  947 
that  no  action  ''shall  be  maintainable  to  recover  pos- 
session of  real  property  in  a  dty  of  a  population  of  one 
million  or  more  or  in  a  dty  in  a  county  adjoining  such 
dty,  occupied  for  dwelling  purposes,  exoq>t  an  action 
to  recover  such  possession  upon  the  ground  that  the  per- 
son is  holding  over  and  is  objectionable,  ...  or  an 
action  where  the  owner  of  record  of  the  building,  being 
a  natural  person,  seeks  in  good  faith  to  recover  posses- 
sion ci  the  same  or  a  room  or  toosdb  therein  for  the  im- 
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mediate  and  pereonal  oocupaiu^  by  himself  and  his  fam^ 
ily  as  a  dwellmg;  or  an  action  to  recover  promises  for 
the  purpose  of  demolishing  the  same  with  tiie  intention 
of  constructing  a  new  building.  .  .  .**  The  eifi*lier 
c.  942  is  similar  with  some  further  details.  Both  acts  are 
to  be  in  effect  on^  until  November  1, 1922.  It  is  unneoes- 
saiy  to  state  the  provisions  of  o.  944  for  disputes  as  to 
what  is  a  reasonable  rent.  Tbey  are  dealt  with  in  the 
decisions  of  the  Court  of  Appeals  dted  below  and  in 
EiiQar  A.  Levy  Leaning  Co.,  Inc.  v.  Siegd,  290  N.  Y. 
634,  by  the  same  Court.  In  this  as  in  the  previous  case 
of  Block  v.  Hirsh,  ante,  135,  we  shall  assume  in  accord- 
ance with  the  statuteSi  the  finding  of  the  Court  below 
and  of  the  Court  of  Appeals  of  the  State,  in  People  ex  rd. 
Durham  Reotay  Corporation  v.  La  Febra,  230  N .  Y.  429,  and 
Outtag  v.  Shalzkin,  230  N.  Y.  647,  that  the  emeiigeniy 
declared  exists.  Hebe  Co.  v.  Shaw,  248  U.  S.  297,  303. 
Hamtm  v.  DanmUe  A  WeOem  Ry.  Co.,  208  U.  S.  598, 607. 
The  chief  objections  to  these  acts  have  been  dealt 
with  in  Block  v.  Hirsh.  In  the  present  case  more  emphar- 
sis  is  laid  upon  the  impairment  of  the  obligation  of  the 
contract  of  the  lessees  to  surrender  possessicm  and  of  the 
new  lease  which  was  to  have  gone  into  effect  Upon  Octo- 
ber 1,  last  year.  But  contracts  are  made  subject  to  this 
exercise  of  the  power  of  the  State  when  otherwise  justi- 
fied, as  we  have  held  this  to  be.    Manigatdt  v.  Springs, 

199  U.  a  473,  480.  LotdmnOe  A  NaahmOe  R.  R.  Co.  v. 
MotOey,  219  U.  S.  467,  482.  Chicago  A  AUon  R.  R.  Co. 
V.  Tranbarger,  238  U.  S.  67,  76,  77.  Union  Dry  Goods 
Co.  V.  Georgia  Public  Service  Corporation,  248  U.  S.  372, 
375.  Producere  Transportation  Co.  v.  Ratbroad  Comms- 
«um  qf  Col^omta,  261  U.  &  228,  232.  It  is  said  too  that 
the  laws  are  discriminating,  in  respect  of  the  cities  af- 
fected and  the  chaiacter  of  the  buildings,  the  laws  not  ex- 
tending to  buildings  occupied  for  business  pmposes, 
hotel  properly  or  buildings  now  in  course  of  erection,  &o. 
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But  as  the  evil  to  be  met  was  a  very  pressing  want  of  shel- 
ter in  certain  crowded  centers  the  classification  was  too 
obviously  justified  to  need  ezplanaticHi)  b^ond  repeat- 
ing what  was  said  below  as  to  new  buildingSi  that 
the  unknown  cost  of  completing  them  and  the  need  to 
encourage  such  structures  sufficiently  explain  the  last  item 
<m  the  excepted  list. 

It  is  objected  finally  that  c.  951,  above  stated,  in  so 
far  as  it  required  active  services  to  be  rendered  to  the 
tenants,  is  void  on  the  rather  singular  ground  that  it  in- 
fringes the  Thirteenth  Amendm^it.  It  is  true  that  the 
traditions  of  our  law  are  opposed  to  compelling  a  man 
to  perform  strictly  personal  services  against  his  will  even 
when  he  has  contracted  to  rend^  them.  But  the  serv- 
ices in  question  although  involving  some  activities  are 
so  far  from  personal  that  th^y  constitute  the  universal 
and  necessary  incidents  of  modem  apartment  houses. 
Th^  are  analogous  to  the  services  that  in  the  old  law 
might  issue  out  of  or  be  attached  to  land.  We  perceive 
no  additional  difficulties  in  this  statute,  if  applicable  as 
assumed.  The  whole  case  was  well  discussed  below  and 
we  are  <rf  opinion  that  the  decree  should  be  affirmed. 

Decree  affirmed. 

Mr.  JxTsncB  McEenna,  The  Gedbf  Justice,  Mr. 
JuancB  Van  Dbvanter  and  Mr.  Jxtstigb  McRbynoldb, 


This  case  was  submitted  with  Block  v.  Hinhf  No.  640, 
oitfe,  136. 

like  that  case  it  involves  the  rig^t  (A  a  lessee  of  prop- 
erty— ^in  this  case  an  apartment  inr  an  apartment  house 
in  New  York  City — ^to  retain  possession  of  it  under  a 
law  of  New  York  after  the  expiration  of  the  lease.  This 
case  is  an  emphasis  of  the  other,  and  the  argument  in 
that  applies  to  this.    It  may  be  more  directlv  aoolica- 
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ble;  for  in  this  caae  the  police  power  of  the  State  is  the 
especial  invocation  and  the  court's  judgment  is  a  con- 
cession to  it,  and,  as  we  understand  the  opinion,  in 
broader  and  less  hesitating  declaration  of  the  extait  and 
poten<7  of  ,that  power.  ''More  emphasis,''  it  is  said, 
''is  laid  upon  the  impairment  ci  the  obligation  of  the 
contract"  than  in  the  Hirsh  Case.  In  measurement  of 
this  as  a  reliance,  it  i^  said,  "But  contracts  are  made 
subject  to  this  exercise  of  the  power  of  the  State  when 
otherwise  jusbifiedj  oe  we  hme  hdd  tins  to  be."  The  italics 
are  ours  and  we  estimate  them  by  the  cases  that  are  cited 
in  their  explanation  and  support.  We  are  not  disposed 
toa  review  of  the  cases.  We  leave  them  in  reference,  as 
the  opinion  does,  with  the  comment  that  our  deduction 
from  them  is  not  that  of  the  opinion.  There  is  not  a  line 
in  any  of  them  that  declares  that  the  explicit  and  defi- 
nite covenants  of  private  individuals  engaged  in  a  private 
and  personal  matter  are  subject  to  impairment  by  a 
state  law,  and  we  submit,  as  we  argued  in  the  Hirsh 
Case,  that  if  the  State  have  such  power — ^if  its  power  is 
superior  to  Article  I,  §  10,  and  the  Fourteenth  Amend- 
ment, it  is  superior  to  every  other  limitation  upon  every 
power  expressed  in  the  Constitution  of  the  United  States, 
commits  rights  of  property  to  a  State's  unrestrained 
concepti<nis  of  its  interests,  and  any  question  of  than — 
remedy  against  them— is  left  in  such  obscurity  as  to  be 
a  denial  of  both.  There  is  a  concession  of  limitation  but 
no  definition  of  it,  and  the  reasoning  of  the  opinion,  as 
we  understand  it,  and  its  implications  and  its  incident, 
establish  practically  unlimited  power. 

We  are  not  disposed  to  enlarge  further  upon  the  case 
or  attempt  to  reconcile  the  eoqiliGit  declaration  of  the 
Ckmstitution  against  the  power  of  the  State  to  inqiair 
the  obligations  of  a  contract  or,  under  any  pretense,  to 
disregard  the  declaration*  It  is  safer,  saner,  and  more 
consonant  with  constitutional  preeminence  and  its  pmv 
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poses  to  regard  the  declaration  of  the  Constitution  as 
paramount,  and  not  to  weaken  it  by  refined  dialectics, 
or  bend  it  to  some  impulse  or  ewetesacy  '^because  of 
some  acddent  of  immediate  overwhelming  interest  which 
appeals  to  the  feeling,  and  distorts  the  judgment.'' 
Northern  SeeuriHeB  Co.  v.  United  States,  103  U.  8.  107, 
400. 
We  therefore  dissent. 


^0^ 
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No.  286.   Argaed  Maieh  18, 1821.— Decided  April  18, 1021. 

1.  A  homestead  aHotment  of  a  half-blood  Creek  Indian,  who  died 
intestate  leaving  surviving  issue,  a  member  of  the  tribe,  bom  since 
March  4, 1906,  remains  inalienable  under  {  9  of  the  Act  of  May  27, 
1908,  e.  199,  35  Stat.  312,  during  the  lifetime  of  such  issuie,  until 
April  26, 1981,  if  the  Seerelary  of  the  Interior  has  not  removed  the 
restriction;  and  a  deed  made  by  the  hein  in  sooh  drcumstanoes  is 
void.   P.  203. 

2.  A  finding  that  a  surviving  son  of  a  Creek  allottee  was  bom  since 
March  4,  1906,  hM  sustained  by  the  evidence.    P.  203. 

3.  In  a  suit  to  set  aside  deeds  of  an  Indian  allotment  made  by  the  hdra 
« f  the  allottee  in  contravention  of  a  restriction  on  alienation  imposed 
1^  Congress,  iriierein  the  validity  oi  the  conveyances  depended  on 
the  date  of  the  birth  of  a  surviving  minor  scm  of  the  allottee,  hdd 
that  the  United  States  was  in  no  respect  concluded  by  a  finding  of 
the  date  and  a  judgment  upholding  the  oonv^ances,  in  a  prior  suit 
in  the  state  oourt  between  the  heirs  and  one  claiming  under  the 
conveyanoes^ti  vfaiflh  suit  the  United  States  was  not  a  party.  P.203. 

261 1^  Rep.  Jfil,  affirtned. 

Thb  case  is  stated  in  tilie  opinion. 
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Mr.  Preston  C  Wed,  with  whom  Mr.  A.  A.  Damdson 
was  on  the  brief,  for  appellants. 


Mr.  Aefiidant  Attorney  Oeneral  Qoraett,  with  whom  Mr. 
H.  L.  Underwood,  Special  Assistant  to  the  Attorn^ 
General)  was  on  the  brief ,  for  appellees. 

Mb.  Jxtbtigb  Van  DuvAirrEB  delivered  the  opinion  of 
the  court. 

The  United  States  brought  this  suit  to  cancel  convey- 
ances made  by  the  heirs  of  a  Creek  Indian  of  land  allotted 
to  him  as  a  homestead  out  of  the  Creek  tribal  lands. 
After  answer  and  hearing  tilie  District  Court  granted 
the  relief  sought  and  tilie  Circuit  Court  of  Appeals  af- 
firmed the  decree.   261  Fed.  Rep.  351. 

The  allottee  was  an  Indian  of  the  half  blood  and  died 
intestate  in  1911  leaving  as  his  heirs  a  widow,  an  adult 
daughter  and  a  minor  son,  all  of  whom  were  Creek  In- 
dians. Thereafter  deeds  purporting  to  convey  the  land 
to  one  Privett  were  executed  by  the  heirs,  tiie  deed  of 
tilie  minor  son  being  made  by  his  guardian.  These  are 
the  conveyances  sou^^t  to  be  canceled,  and  the  ground 
on  which  they  are  assailed  is  that  the  minor  son  was 
bom  after  March  4,  1806,  and  therefore  that  the  land 
passed  to  the  heirs  subject  to  the  qualification  and  re- 
striction imposed  by  a  proviso  in  §  0  of  the  Act  of  May 
27, 1908,  c.  100, 35  Stat.  312,  which  declares: 

''That  if  any  member  of  the  Five  Civilized  TUbes  of 
one-half  or  more  Indian  blood  shall  die  leaving  issue 
surviving,  bom  since  March  fourth,  nineteen  hundred 
and  six,  the  homestead  of  such  deceased  allottee  shall 
remain  inalienable,  unless  restrictions  against  alienation 
are  removed  therefrom  by  the  Secretary  of  the  Interior 
in  the  manner  provided  in  section  one  hereof,  for  the  use 
and  support  of  such  issue,  during  their  lif ^  or  lives,  until 


PRIVETT  V.  UNITED  STATES.  208 

201.  Opinkm  of  ttie  Court 

April  twenty-mcih,  nineteen  hundred  and  thirty-one;  but 
if  no  suoh  issue  survive,  then  suoh  allottee,  if  an  adult, 
may  dispose  of  his  homestead  by  will  free  from  all  re- 
strictions; if  this  be  not  done,  or  in  the  event  the  issue 
herdnbefore  provided  for  die  before  April  twentynsixth, 
nineteen  hundred  and  tibirty-one,  the  land  shall  then 
descend  to  the  hems,''  etc. 

The  minor  son  is  still  living  and,  if  he  was  bom  after 
March  4,  1906,  it  is  conceded  that  the  heirs  took  the 
land  subject  to  the  qualification  and  restriction  imposed 
by  the  proviso  (see  Parker  v.  RU^,  250  U.  S.  66),  that 
there  was  no  removal  of  the  restriction  by  the  Secretary 
of  the  Interior,  and  that  the  conveyances  made  by  the 
heirs  are  void.  But  it  is  urged,  first,  that  the  evidence 
produced  at  the  hearing  shows  that  the  minor  son  was 
bom  before,  and  not  after,  March  4, 1806,  and,  secondly, 
that,  in  any  event,  it  was  settled  conclusively  in  a  prior 
suit  that  he  was  bom  February  23, 1906. 

The  District  Court  found  that  the  date  of  the  son's 
birth  was  April  23, 1906,  and  the  Circuit  Court  of  Appeals 
acquiesced  in  that  finding  without  particularly  discussing 
the  point  in  its  opinion.  The  evidence  has  been  exam- 
ined and  in  our  opinion  it  amply  supports  the  finding. 

The  reliance  on  the  decision  in  the  prior  suit  is  ill- 
founded.  That  suit  was  between  the  heirs  and  one  who 
was  claiming  imder  these  conveyances,  the  United  States 
not  being  a  party,  and  the  decree  therdn  pronoimced  the 
conveyances  valid.  This  suit  is  brought  by  the  United 
States  in  virtue  ci  its  interest  in  maintAining  the  restric- 
tion and  safeguarding  the  Indians  in  the  possession  and 
enjoyment  of  the  lands  allotted  out  of  the  tribal  domain. 
As  yet  the  Indians  have  not  been  fully  discharged  from 
the  guardianship  ci  the  United  States.  ^^During  the 
continuance  of  this  guardianship,  the  right  and  duty  of 
the  Nation  to  enforce  by  all  appropriate  means  the  re- 
strictions designed  for  the  security  of  the  Indians  cannot 
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be  gainsaid.  While  relating  to  the  welfare  of  the  Indians, 
the  maintenance  of  the  limitatioj^s  which  CongceBS  has 
prescribed  as  a  part  of  its  plan  of  distribution  is  distinctly 
an  int^est  of  the  United  States."  Heckman  v.  United 
States,  224  U.  S.  413,  437.  See  also  Za  Motte  v.  United 
StateSf  264  U.  S.  570.  ''And  it  is  no  longer  open  to  ques- 
tion tliat  the  United  States  has  capacity  to  sue  for  the 
purpose  of  setting  aside  conveyances  of  lands  allotted 
to  Ibidians  under  its  care,  where  restrictions  upon  aliena- 
tion have  been  transgressed.  .  •  .  AuUiority  to  ^i- 
force  restrictions  of  this  character. is  the  necessary  com- 
plement of  the  power  to  impose  them.  It  necessarily 
follows  that,  as  a  transfer  of  the  allotted  lands  contrary 
to  the  inhibition  of  Ck)ngress  would  be  a  violation  of  the 
governmental  rights  of  the  United  States  arising  from  its 
obligation  to  a  dependent  people,  no  stipulations,  con- 
tracts, or  judgments  rendered  in  suits  to  which  the  Govern- 
ment is  a  stranger,  can  affect  its  interest."  Bowling  v. 
United  States,  233  U.  S.  528,  534-535.  As  the  United 
States  is  here  suing  in  its  own  interest,  it  is  in  no  wise 
concluded  by  any  matter,  whether  of  fact  or  law,  that 
may  have  been  adjudged  in  the  prior  suit  to  which  it  was 
not  a  party. 

Decree  affirmed. 
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ATCmSON,  TOPEKA   &   SANTA    FE   RAILWAY 
COMPANY  V.  UNITED  STATES. 


AFPBAL  FROM  THS  COUBT  OF  CLAXMB. 
No.  306.    SubmtUed  Maidi  22, 102L--D^ad6d  ApfU 

1«  In  the  ab0eiu»  of  a  previous  anangement  with  the  oairi^ 
lates  under  S  22  of  the  Interstate  Commeroe  Act,  the  United  States, 
by  requesting  and  accepting  interstate  railway  transportation  for 
offioers  and  men  of  the  Anny,  obligates  itself  to  pay  the  rates  appli- 
cftUe  geoflrally  for  Vke  tnosportatfam,  less  any  lawful  land  grant 
dedoctkm.  P.206. 

2.  "Where  the  only  througfi  interstate  tariff  rate  between  two  places  is 
the  individual  rate,  throui^  transportation  of  a  party  should  be 
charged  at  that  rate  and  cannot  lawfully  be  charged  less  by  combin- 
ing a  party  rate  appGcable  to  a  part  of  the  distance  only  with  the 
individual  rate  appUcabk  to  the  remainder.  P.206. 

3k  The  through  individual  ntte,  in  sueh  case,  hdd  the  "regular  tariff 
rate/'  within  the  meaning  of  a  contract  between  the  carrier  and  the 
United  States  for  the  transportation  of  soldiers.   P.  207, 

55  Ct.  Chns.  528,  reversed. 


Afpbal  from  a  judgment  of  the  Court  of  Claims  te- 
jeeting  the  claim  <rf  a  railroad  company  for  balances  due 
for  transportation  of  soldiers  for  the  United  States.  The 
facte  are  stated  in  the  opinion. 

Mr.  Alexander  Britton  and  Mr.  Oardiner  Latkrap  for 
iqppeUant. 

Mr.  Frank  DaviSy  Jr.,  Special  Assistant  to  the  Attorney 
General,  for  the  United  States. 

^&.  Juernca  Van  DBVAMTiBrdelivered  the  opinion  of 
the  court. 

On  several  occasions  in  1914  and  1915  the  railway 
con^Muiy  at  the  request  of  the  United  States  furnished 
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transportation  from  one  State  to  another  for  officers 
and  enlisted  men  in  the  United  States  Army.  In  each 
instance  a  through  individual  rate  from  the  initial  point 
to  the  destination  was  in  f oroe,  and  also  individual  rates 
to  and  frt>m  intermediate  points.  In  no  instance  was 
ihere  a  through  party  rate;  but  in  all  there  was  a  party 
rate  for  a  part  only  of  the  distance.  This  situation  was 
shown  in  schedules  regularly  filed  and  posted  under  the 
Interstate  Commerce  Act.  In  two  instances  the  trans- 
portation was  furnished  under  a  contract  calling  for  a 
special  reduced  rate  for  the  full  trip,  and  in  the  others  it 
was  furnished  wiUiout  any  prior  contract  or  special  ar- 
rangement. Bills  for  the  transportation, — computed  in  the 
two  instances  at  the  contract  rate,  and  in  the  others  at 
the  through  individual  rate  with  appropriate  land  grant 
deductions, — ^were  presented  to  the  accounting  officers, 
who  aDowed  a  part  of  what  was  claimed  in  each  bill  and 
disallowM  the  balance.  The  company  then  brougjb^t 
this  suit  in  the  Court  of  Claims  to  recover  tiie  part  dis- 
allowed and  the  court,  without  opinion,  sustained  the  ac- 
tion of  the  accounting  officers. 

As  to  the  transportation  f umisheft  without  a  prior 
contract  or  special  arrangemeat  the  accounting  officers 
proceeded  on  tiie  theory  that  tiie  collectible  rate  should 
be  determined  by  combining  the  party  rate  covering  a 
part  only  of  the  distance  and  tiie  individual  rate  for  the 
remainder  and  then  making  any  necessaiy  land  grant  de- 
ductions, and  not  by  taking  the  through  individual  rate, 
less  any  deductions,  arising  from  land  grants,  as  claimed 
by  the  company.  In  this  we  think  the  accounting  officers 
erred.  The  service  requested  and  rendered  was  a  through 
service.  The  only  rate  applicable  to  a  like  service  for 
others  was  the  through  individual  rate.  By  requesting 
and  accepting  the  service  without  some  special  arrange^ 
ment  for  a  different  rate  the  United  States  assented  to 
and  became  obligated  to  pay  that  rate;  Under  a  provision 
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in  the  Interstate  Commerce  Act  the  United  States  could 
have  arranged  with  the  company  for  a  different  and  re- 
duced ratei  if  the  company  was  so  disposed  (c.  382,  §  22, 
25  Stat.  862);  but  that  was  not  done.  In  the  absence  of 
such  an  airangement,  the  company's  duty  to  the  United 
States  was  merely  that  of  serving  it  at  rates  no  higher  than 
those  applied  to  individuals  for  like  transportation,  c.  278, 
§  5, 14  Stat.  205,  less  any  lawful  land  grant  deduction.  No 
individual  could  require  that  the  party  rate  covering 
a  partonly  of  the  distance  and  the  individual  rate  for  the 
remainder  be  taken  as  the  through  rate,  or  as  the  lawful 
rate  for  a  through  service.  Neither  could  the  United 
States  do  so  in  the  absence  of  some  prior  arrangement 
to  that  effect.  The  situation  as  req)ects  individuals  is 
aptly  stated  in  Conference  Ruling  No.  268  of  the  Inter- 
state Commerce  Commission,  which  is  as  follows: 

''The  tariffs  of  certain  carriers  provide  a  10-party  fare 
from  A  to  B,  but  no  such  fare  from  B  to  C.  Upon  inquiry 
whether  it  would  be  legal  to  ticket  a  party  of  10  from  A  to 
Con  the  basis  of  the  party  fare  from  A  to  B  and  the  in- 
dividual fares  from  B  to  C  when  such  combination  makes 
less  than  the  joint  through  individual  fare  from  A  to  C: 
Held,  That  while  a  party  of  10  acting  on  their  own  initia- 
tive would  have  the  right  to  use  the  party  fare  from  A  to 
B  and  to  purchase  such  transportation  as  is  available 
from  B  to  C,  the  carriers  may  not  ticket  them  through 
from  A  to  C  on  such  a  combination  and  thus  defeat  their 
own  published  through  fare. " 

The  contract  under  which  some  of  the  transportation 
was  furnished  called  for  a  rate  of  $12.80  per  man  for  the 
full  trip,  unless  that  rate  should  be  found  to  be  in  excess 
of  .the  ''rogular  tariff  rate,"  less  land  grant  deductions, 
in  which  event  the  'Mower  rate''  was  to  govern.  The  ac- 
counting officers  proceeded  on  the  theory  that  the  r^ular 
tariff  rate  was  to  be  determined  by  combining  the  party 
rate  covering  a  part  only  of  the  distance  and  the  individual 
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rate  for  the  remainder;  and^  finding  that  the  rate  so  con- 
structed, less  a  land  grant  deduction,  was  lower  than  the 
contract  rate,  they  rejected  the  latter  and  gave  effect  to 
the  new  rate  which  they  had  constructed.  They  pro- 
ceeded on  a  mistaken  theory.  The  through  individual 
rate  was  the  only  regular  tariff  rate  which  was  applicable. 
It,  less  any  land  grant  deduction,  should  have  been  com- 
pared with  the  contract  rate  ($12.80),  and  whichever  was 
lower  should  have  been  treated  as  controlling. 

The  findings  relating  to  the  transportation  under  the 
contract  do  not  show  what  the  through  individual  rate 
was,  and  therefore  the  suit  cannot  be  finally  determined 
here. 

The  judgment  is  accordingly  reversed  and  the  suit  is 
remanded  to  the  Court  of  Claims  with  directions  to  re- 
examine the  company's  claim  and  award  a  judgment 
conforming  to  the  views  herein  expressed. 

Judgment  reoened. 


<^m^ 


FREY  &  SON,  INCORPORATED,  v.  CDDAHY 

PACKING  COMPANY. 

■BBOR  TO  THE  UUtUUlT  COUBT  OF  AFPBAU9  FOR  IHB  FOURTH 

0 

GIBCUIT.    . 

\ 

No.  200.    Aigued  Maich  16,  1921.— Decided  April  18, 1921. 


1.  When  the  Cirouit  Court  of  Appeab  reveraes  a  judgment  of  the 
District  CkHirt  in  an  action  at  law,  and  the  defeated  puty  brings  the 
ease  here  by  waiving  hie  right  to  new  trial  and  oonsentu:^  to  entiy  of 
final  judgment  against  him  in  the  Ciicut  C^^ 
must  affinn  if  error  necessitating  reversal  was  assigned  and  relied 
upon  in  that  court  even  thoiigh  the  ground  of  the  decision  was  dif- 
ferent and  untenable.   P.  210.    rAomsen  y.  C^^ser,  243  U.  8. 66. 
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2.  An  agreement  between  manufacturer,  jobbers  and  wholesalers  to 
maintain  resale  prices,  need  not  be  fonnal  to  violate  the  Sherman 
Act,  but  may  be  implied  from  a  course  oi  dealing  or  other  circum- 
stances. P.  210.    United  Siak8  v.  Schrader'B  Son Jnc.,2S2lJ.S.S5. 

3.  But  the  mere  facts  that  a  manufacturer  indicated  a  sales  jAasi  to 
wholesalers  and  jobbers  fixing  prices  below  idiich  they  were  not  to  sell 
to  retailers,  and  called  this  feature  very  often  to  their  attention,  and 
that  most  of  them  did  not  dissent  but  oo6perated  by  selling  at  the 
•pnoGB  named,  do  not  suffice  to  establish  an  agreement  or  oogibination 
forbidden  by  the  Sherman  Act.  P.  211. 

261  Fed.  Rep.  65,  affirmed. 

Ebbob  to  revieiw  a  judgmeiit  of  the  Circuit  Court  of 
Appeals  reversing  a  judgment  obtained  by  the  present 
plaintiff  in  error  in  an  action  for  triple  damages  under  the 
Sherman  Act  in  the  District  CSourt.  The  facts  are  stated 
in  the  opinion. 

Mr.  Horace  T.  Smith  and  Mr.  Charles  Markdl  for 
plaintiff  in  error. 

Mr.  OUbert  H.  MotUagWj  with  whom  Afr.  Thomas 
Creigh  and  Mr.  Joseph  W.  Ooodwin  were  on  the  brief,  for 
defendant  in  error. 

Mb.  Justice  McRbtnolds  delivered  the  opinion  of  the 
court. 

Alleging  the  existence  of  an  unlawful  contmct,  combi- 
nation or  conspiracy  between  the  Packing  Company, 
manufacturer  of  ''Old  Dutch  Cleanser/^  and  various 
jobbers  for  ihe  maintenance  of  resale  prices,  and  relying 
upon  the  Sherman  Act  (c.  647, 26  Stat.  209)  as  interpreted 
in  Dr.  M^les  Medical  Co.  v.  Park  &  Sans  Co.,  220  V.  S.  373, 
Frey  &  Son,  Inc.,  instituted  this  actidn  in  the  District 
Court  of  the  United  States  for  Maryland  to  recover  three- 
fold damages.  Under  an  elaborate  charge  the  issues  were 
submitted  to  the  jury  for  determination.    Judgment  for 
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12,139.00  entered  (June  22,  1917)  upon  a  verdict  for 
plaintiff  was  reversed  by  the  Circuit  Court  of  Appeals 
July  16,  1919  (261  Fed.  Rep.  65)— after  decision  of 
United  States  v.  Colgate  &  Co.  (June  2,  1919),  250  U.  8. 
300,  and  before  United  States  v.  Sehrader^e  San^  Inc., 
252  n.  S.  85.  Plaintiff  in  error  reserved  its  ri{[^t  of  review 
here,  waived  a  new  trial  and  consented  to  entry  of  final 
judpnent  for  the  Packing  Company.  Thameeny.Cayeer, 
243 U.S.  66. 

The  court  below  concluded  ''There  was  no  formal 
written  or  oral  agreement  with  jobbers  for  the  mainte- 
nance of  prices,"  and  that  considering  the  doctriiie  ap- 
proved in  United  States  y.  Colgate  A  Co.  the  District  Court 
should  have  directed  a  verdict  for  the  defendant.  Other 
errors  by  the  trial  court  were  assigned  and  relied  upon. 
If  any  of  them  was  wdl  taken  we  must  affirm  the  final 
judgment  entered  after  waiver  of  new  trial  and  iqxm 
consent  as  above  shown. 

It  is  unnecessary  to  repeat  what  we  said  in  UnitedStates 
y.  Colgate  &  Co.  and  United  States  v.  Schrader^s  San^  Inc. 
Apparently  the  former  case  was  misapprehended.  The 
latter  opinion  distinctly  stated  that  thp  essential  agree- 
ment, combination  or  conepirapy  might  be  inq>lied  from  a 
course  of  dealing  or  othiQr  circumstances.  Having  regard 
to  the  course  of  dealing  and  all  the  pertinent  facts  dis- 
closed by  the  preset  record,  we  think  whether  there 
existed  an  unlawful  combination  or  agreement  between  the 
manufacturer  and  jobbers  was  ^  question  for  the  jury  to 
decide,  and  that  the  Circuit  Court  of  Appeals  erred  when 
it  held  otherwise. 

AmoDjg  oth«  things  the  trial  court  charged: 

'^I  can  only  say  to  you  that  if  you  shall  find  that  the 
defendant  indicated  a  sales  plan  to  the  wholesalers  and 
jobbers,  which  plan  fixed  the  price  below  which  the  whole- 
salers and  job^ro  were  not  to  sell  to  retailers,  and  you 
find  defendant  caUed:  this  particular  feature  of  this  plan 
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to  theb  atteatJon  <m  very  many  diflfereat  occamons,  and 
you  find  the  great  majority  of  them  not  only  expreesing 
no  dissent  Irom  such  plan,  but  actually  oodperating  in 
canying  it  out  by  themsdves  sdling  at  the  prices  named, 
you  may  reasonnbly  find  from  such  fact  that  there  was  an 
agreement  or-  oondbination  forbidden  by  the  Sherman 
Anti-Trust  Act/' 

The  recited  facts,  standing  alone,  (tnere  were  other 
pregnant  ones)  did  not  suffice  to  ^stablii^  an  agreement  or 
combination  forbidden  by  the  Shenoan  Act.  This  we 
pointed  out  in  United  States  v.  Colgate  A  Co.  As  g^ven 
the  instruction  was  erroneous  and  materiaL 

Hie  judgment  below  must  be 

Affirmed. 


Mb.  Jubucb  PiTNBT,  with  whom  concurred  Mb. 
JuBnca  Dat  and  Mb.  Jubucb  Clabke,  dissenting: 

I  am  constrained  to  dissent  from  the  opinion  an(}  judg- 
ment of  the  court.  The  action  was  brought  by  plaintiff  in 
error,  in  part  to  recover  threefold  damages  under  §  7  of 
tiie  Sherman  Anti-Trust  Act  of  July  2,  1890,  c.  647,  26 
Stat.  209,  210,  because  of  injuries  sustained  in  its  busi- 
ness by  reason  of  an  alleged  combination  or  agreement  for 
the  maintenance  of  prices  made  between  the  Packing 
Company  and  various  wholesalers  and  jobbers  in  its 
product  known  as  ''Old  Dutch  Cleanser."  The  declara- 
tion contained  a  second  count,  based  upon  alleged  dis- 
crimination in  violation  of  the  Clayton  Act  of  October  15, 
1914,  c.  323,  §§  2, 4, 38  Stat.  730,  731;  but  this  calls  for  no 
special  notice.  A  judgment  rendered  by  the  United  States 
District  Court  upon  the  verdict  of  a  jury  in  favor  cf 
plaintiff  was  reversed  by  the  Circuit  Court  of  Appeak 
(261  Fed.  Rep.  65)  upon  the  ground  that  the  acts  ol 
defendant  and  its  associates  amounted  to  no  more  than  an 
announcement  in  advance  that  customers  were  expecCed 
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to  charge  prices  fixed  by  defendant  upon  penalty  of  refusal 
to  sell  to  an  offending  customer,  observance  of  the  request 
by  customers  generally^  and  actual  enforcement  of  the 
penalty  by  refusing  to  sell  to  such  customers  as  failed  to 
maintain  the  price;  and  hence  that  under  the  decision  of 
this  court  in  United  States  v.  Colgate  &  Co.,  250  U.  S.  300, 
there  was  no  ground  of  recovery  under  the  Anti-Trust 
Act. 

I  agree  with  the  court  that  the  Circuit  Court  of  Appeals 
misapprehended  the  effect  of  our  decision  in  the  case 
cited,  and  that  under  rules  laid  down  in  Dr.  Miles  Medical 
Co.  V.  Park  cfe  Sans  Co.,  220  U.  S.  373,  399-400,  408;  and 
United  States  v.  Schroder's  San,  Inc.,  262  U.  S.  85,  99,  the 
trial  judge  was  right  in  submitting  the  case  to  the  jmy. 

Notwithstanding  its  conclusion  that  the  CoiuHb  of 
Appeals  erred  in  holding  that  a  verdict  ought  to  have  been 
directed  in  favor  of  defendant,  the  majority  holds  that 
the  judgment  under  review  here  ought  to  be  affirmed, 
because  of  supposed  error  in  an  instruction  given  to  the 
jury  (a  new  trial  having  been  waived  by  plaintiff  on  con- 
senting to  entry  of  final  judgment  for  the  Packing  Com- 
pany by  the  Circuit  Court  of  Appeals  under  the  practice 
followed  m  Thomsen  v.  Cayser,  243  U.  S.  66, 83). 

The  instruction  to  which  error  is  attributed  related  to 
the  question  whether  a  combination  between  defendant 
and  the  wholesalers  and  jobbers  for  the  purpose  of  main- 
taining resale  prices  had  in  fact  been  shown.  Aftor 
referring  to  the  method  pursued  by  defendant  in  market- 
ing ''Old  Dutch  Cleanser,"  and  stating  that  under  the 
law  defendant  could  not  be  held  liable  under  the  first 
count  imless  it  was  a  party  to  a  contract  or  combination  or 
conspiracy  to  fix  and  maintain  prices;  that  defendant 
denied  it  was  a  party  to  any  such  combination,  contract, 
or  conspiracy,  and  insisted  it  had  merdy  notified  the 
jobbing  trade  what  prices  it  thought  were  the  lowest  at 
which  jobbers  wouM  resell  its  product  at  suffici^it  return 
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to  make  it  worth  their  while  to  push  the  sale  of  such 
product;  that  plaintiff  admitted  that,  with  reference  to 
most  of  the  jobbers  at  least,  there  was  no  written  and 
signed  agremient  on  the  subject,  and  none  couched  in 
any  fonnal  or  express  terms;  but  that  defendant  from 
time  to  time  had  issued  circulars  to  the  trade  urging  the 
imiK>rtance  of  maintaining  "uniform  and  fair  jobbing  and 
retail  prices  and  trading  provisions"  and  stating  that 
"any  sales  by  jobbers  at  special  prices  would  .  .  . 
demoralize  prices  and  disturb  the  entire  business  in  these 
products/'  and  that  "uniformity  and  equality,  as  to 
terms,  delivery  and  price  is  essential.  It  is  therefore 
required  of  our  distributing  agents  that  they  fully  codper- 
ate  with  us  in  this  direction,  as  per  terms,  conditions  and 
prices  laid  down  in  our  published  General  Sal^  list;" 
and  that  iqxm  bills  sent  to  wholesalers  by  defendant  there 
was  stamped  a  notice  that  "All  your  quotations,  bids, 
sales  and  invoices  for  Old  Dutch  Cleanser  either  to  job- 
bers, semi-jobbers,  retailers  or  consumo:^,  should  be  at  d 
rate  not  lower  than  laid  down  in  our  published  General 
Sales  List;"  the  trial  judge  proceeded,  as  to  the  particular 
question  whether  in  fact  there  was  a  combination,  to 
^ie$k  tixos:  '1  can  only  say  to  you  that  if  you  shall  find 
tiiat  the  defendant  indicated  a  sales  plan  to  the  whole- 
salers and  jobbers,  which  plan  fixed  the  price  below  which 
the  whoIesAlers  and  jobbers  were  not  to  sell  to  retailers, 
and  you  find  defendant  called  this  particular  feature  of 
this  plan  to  ihar  attention  on  very  many  different  occa- 
sions, and  you  find  the  great  majority  of  them  not  only 
expressing  no  diss^it  from  such  plan,  but  actually  co- 
operating in  carrying  it  out  by  themselves  selling  at  the 
prices  named,  you  tnay  reasonably  find  from  such  fact 
that  thore  was  an  agreement  or  combination  forbidden  by 
the  Shermioi  Anti-Trust  Act." 

Passing  for  the  moment  the  question  whether  this  was 
legally  erroneous,  I  am  unable  to  find  in  the  record  any 
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basis  for  attributing  error  to  tfad  trial  judge  in  respect  to 
it,  because  it  was  not  made  the  subject  of  any  proper 
exception*  The  trial  was  litigiously  oontestedi  defendant 
having  taken  no  less  than  167  exceptionsy  of  ^rfudi  20  were 
directed  to  the  charge  given  to  the  juiy.  Among  tfaem, 
however,  I  can  find  none  that  challenges  the  propositiaii 
endbodied  in  the  instruction  now  held  to  be  eRoneous, 
recites  either  the  words  or  the  substance  of  that  histruo- 
tion,  or  otherwise  fairly  identifies  it  so  as  to  bring  it  to  the 
attention  of  the  trial  judge.  Defendant  relieB  upon  an 
exception  which  reads  as  follows:  ''I  also  req[)ectfully 
except  to  so  much  of  your  Honor's  charge  as  indicates  tfattt 
an  unlawful  contract  and  combination  or  conspirai^  or 
understanding  is  shown  where  it  appears  that  in  the 
absence  of  an  express  obligation  some  dealer,  respoilding 
to  a  suggestion  from  Cudahy  Packing  CSonqiany,  may 
have  sold  at  the  prices  mentioned  in  its  literature."  To 
which  the  judge  responded:  ''All  a  question  of  fact  for  the 
jury.  All  I  can  say  on  such  questions  is  that  the  jury, 
when  th^  come  into  this  jury  box,  I  do  not  siqypoBe^ 
leave  their  common  sense  beliind.'' 

There  is  nothing  here  to  show  that  the  attention  of  the 
trial  judge  either  was  or  ought  to  have  been  directed  to 
that  part  of  his  charge  now  held  to  be  enroneous.  The 
exception  alli^ed  did  not  even  faintly  or  approximately 
express  the  tenor  and  effect  of  that  instruction  or  of  any 
other  that  was  given  to  the  jury;  much  less  did  it  fairly 
and  distinctly  raise  a  question  of  law  upon  this  or  any 
other  point  in  the  charge. 

It  is  elementary  that,  in  order  to  lay  foundatian  to 
review  by  writ  of  error  the  proceedings  of  the  courts  of 
the  United  States  in  the  trial  of  common-law  actions^  the 
questions  of  law  proposed  to  be  reviewed  must  be  raised  by 
specific,  precise,  direct,  and  unambiguous  objections,  so 
taken  as  clearly  to  afford  to  the  trial  judge  an  opportunity 
for  revising  his  rulings;  and  that  a  bill  of  excqitions  not 
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this  test  win  funiiah  no  support  for  an  aasigm^ 
of  enor.  To  quote  from  some  of  the  dedaions:  ''One 
object  of  an  exception  is  to  call  the  attention  of  the  circuit 
judge  to  the  predse  point  as  to  which  it  is  supposed  he  has 
ened,  that  he  may  then  and  there  consider  it,  and  give 
new  and  different  instructioDs  to  the  jmy,  if  in  his  judg- 
ment it  dwold  be  proper  to  do  so/'  Beatfer  v.  IViylor,  93 
U.  S«  40, 55.  '^While  it  is  the  duty  oi  this  court  td  review 
the  action  of  subordinate  courts,  justice  to  those  courts 
requires  that  their  alleged  errons  should  be  called'directly 
to  their  attention,^  and  that  their  action  should  not  be 
reversed  iq)on  questions  which  the  astuteness  <tf  counsel  in 
this  court  has  evolved  from,  the  record.  It  is  not  the^ 
province  of  this  Qourt  to  retry  these  cases  (le  notio/'  Bob- 
msofi  A  Co.  r.  Bdt,  187  U.  S.  41,  50.  ''It  has  been  too 
frequently  held  to  require  the  eictended  citation  of  cases 
that  an  ezception  of  this  general  character  will  not  cover 
flfpedfic  objections,  which  in  fairness  to  the  coiul^  ought  to 
have  been  called  to  its  attention,  in  ardet  that  if  neces- 
sary, it  could  correct  or  modify  them.  •  •  .  In  such 
it  is  the  duty  of  the  objecting  party  to  point  out 
the  part  of  the  insiauctions  regarded  as  error 
neous.''  McZ)ermotf  V.  iSmre,  202  U.  S.  600,  610.  ''The 
primary  and  essential  function  of  an  exception  is  to  direct 
the  mind  of  the  trial  judge  to  a  rn^e  and  precise  point  in 
which  it  is  supposed  that  he  has  erred  in  laiw,  sc  that  he 
may  reconsider  it  and  change  his  nding  if  convinced 
of  error,  and  that  injustice  and  mistrials  due  to  inadvert- 
ent errors  may  thus  be  obviated.  An  ezception,  therefore, 
furnishes  no  basis  for  reversal  upon  any  ground  other  than 
the  one  specifically  called  to  the  attention  of  the  trial 
court.''  United  Sbstes  v.  Uniied  Staies  Fidelity  A  Gtiar- 
aii4f  Co.,  236  U.  S.  512,  529.  See,  Obo,  Ouerini  Stone  Co. 
V.  Carlin  CondnuHan  Co.,  248  TJ.  S.  334, 348 ;  FiUippon  v. 
Albion  Vein  Slate  Co.,  250  U.  S.  76, 82. 
Not  only  the  trial  judge,  but  the  opposing  party  bas 


•^ 


216  OCTOBER  TERM,  1920. 

PiTNST,  Day  and  Clabkb,  JJ.,  disseatiDg.      256  U.  S. 

rights  that  one  who  objects  to  the  course  of  the  proceed- 
ings is  bound  to  respect,  if  he  seeks  a  review  by  writ  of 
error.  To  permit  the  result  of  a  trial  to  be  set  at  naught 
because  of  an  objection  that  has  no  proper  relation  to  any 
ruling  made  imless  it  be  taken  in  a  sense  entirely  variant 
from  the  language  expressed  by  objecting  counsel,  would 
render. the  fair  and  orderly  conduct  of  a  trial  impossible 
and  place  a  premium  upon  ambiguity  and  even  trickery. 
Upon  the  present  record,  it  would  be  most  imjust  to  the 
plaintiff,  as  well  as  to  the  trial  judge,  to  call  upon  the 
latter,  wearied  as  he  must  have  been  in  the  course  of  such 
a  trial,  to  recognize  in  the  one  hundred  and  fifty-fourth 
objection  a  challenge  of  the  legal  accuracy  of  an  instruc- 
tion that  he  had  expressed  in  language  so  very  different. 

But,  were  the  instruction  duly  excepted  to,  I  am  unable 
to  assent  to  the  view  that  it  was  erroneous.  The  jury  were 
not  told  that  from  the  facts  recited,  if  believed,  an  agree- 
ment or  combination  forbidden  by  the  act  of  Congress 
necessarily  resulted,  but  only  that  from  those  facts, 
together  with  other  and  undisputed  facts  that  were  in 
evidence,  they  reasonably  might  fuxd  there  was  such  an 
agreement  or  combination.  It  is  settled  beyond  contro- 
versy that  an  agreement  in  order  to  be  a  violation  of  the 
act  need  not  be  expressed,  but  may  be  ''implied  from  a 
course  of  dealing  or  other  circumstances''  (United  States 
V.  Schrader'8  Sons,  Inc.,  252  U.  S.  85,  99).  And,  while 
naturally  it  influences  the  action  of  the  participants,  it  of 
course  need  not  be  such  as  to  control  them  in  a  legal  sense. 
From  the  very  fact  that  it  is  a  violation  of  the  law  it 
cannot  be  legiJly  binding;  and  it  is  only  as  a  de  facto  agree- 
ment, or  understanding,  or  combination,  that  the  con- 
spiracy in  restraint  of  trade  need  control  the  conduct  of 
the  participants  in  order  that  it  may  constitute  a  violation 
of  the  act. 

Reading  the  criticized  instruction  in  the  light  of  the 
other  parts  of  the  c^rge,  it  amoxmted  to  no  more  than 


FREY  &  SON  V.  CUDAHY  PACKING  CO.        217 
208.  'Pmrnr,  Dat  and  Clabki,  JJ.,  dissenting. 

telling  the  jury  that  if  defendant  had  a  sales  plan  that,  if 
assented  to  and  carried  into  effect,  would  constitulie  a 
fixing  oS  prices  in  restraint  of  interstate  trade  and  com- 
merce, and  the  particulars  of  this  plan  were  repeatedly 
commimicated  by  deferdant  to  the  many  wholesalers  and 
jobbers  with  whom  it  had  relations,  and  if  the  great 
majority  of  them  not  only  did  not  express  dissent  from  the 
plan  but  actually  codperated  in  carrying  it  out  by  them- 
selves adhering  to  its  details;  the  jury  reasonably  might 
infer  that  they  did  mutually  give  assent  to  the  plan, 
equivalent  to  an  agreement  or  combination  to  pursue  iti. 
In  short,  that  upon  finding  many  paeons,  actuated  by  a 
common  motive,  exchanging  communications  betweea 
themselves  respecting  a  plan  of  conduct  and  acting  ia 
concert  in  precise  accordance  with  the  plan,  the  jury 
might  find  that  they  had  agreed  or  combined  to  act  as  in 
fact  they  did  act;  that  their  simultaneous  pursuit  of 
an  identical  programme  was  not  a  miraculous  coincidence, 
but  was  the  result  of  an  agreement  or  combination  to  act 
together  for  a  common  end. 

The  opinion  states  no  grotmd  upon  which  the  instruc- 
tion is  held  to  be  erroneous;  the  elaborate  brief  submitted 
in  behalf  of  the  Packing  Company  specifies  no  criticism 
upon  it;  and  I  am  imable  to  disc^n  adequate  reason  for 
condemning  it.  It  suggested  a  perfectly  natural  and 
legitimate  inference  that  might  be  drawn  by. the  jury 
from  the  facts  in  evidence;  having  included  in  the  recital 
the  very  same,  facts  and  circumstances,  indeed,  upon 
which  this  court  now  unanimously  holds  that  the  case  was 
for  the  jmy.  Concerted  action  is  of  the  essence  of  a 
conspiracy  {POtibone  v.  United  States,  148  IT.  S.  197,  20JO ; 
and  it  is  ''hornbook  law"  that  where  concerted  action  is 
found  to  exist  following  an  interchange  of  commtmication 
between  the  actors,  it  gives  ground  for  a  reasonable  in- 
ference of  an  agreement  to  act  in  concert.  Just  as  the 
mechanism  of  a  watch  affords  evidence  of  a  design,  and 
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henoe  of  a  deeigiier;  so  a  efystematic  oouree  of  action, 
pursued  at  one  and  the  same  time  by  many  persons  and 
affecting  their  mutual  interests,  raises  a  fair  jnf oence 
of  an  agreement  between  them  to  pursue  that  oowrse  of 
actipn.  Juries  in  oonepiracy  cases  are  instructed  to  this 
effect  every  day,  without  disapproval;  and  it  seems* to  me 
the  permitted  inference  is  in  accord  with  common  sense 
and  the  ordinary  rules  by  which  men's  motives  and  secret 
understandings  are  judged  from  their  acts* 

I  find  nothing  in  the  Co^/ofe  <fe  Co.  decision  to  support  a 
criticism  <tf  the  judge's  ins^ction.  There  the  indictment, 
under  the  interpretation  adopted  by  the  trial  court  and 
necessarily  accepted  by  us,  failpd  to  charge  the  making  of 
any  agreement,  dther  express  or  implied,  that  imported  an 
obligation  to  observe  specified  resale  prices.  This  was  the 
veiy  ground  <tf  our  decision,  as  was  pointed  out  in  the  case 
(tf  8chradei^9  8an^  Inc.,  252  U.  S.  99.  Here  the  state  of 
the  evidence,  as  this  entire  court  now  holds,  required  the 
trial  court  to  submit  to  the  jmy  the  question  of  fact 
whether  an  agreement  to  observe  the  specsfied  resale 
prices  was  to  be  inferred  from  the  course  of  dealing  and 
other  curcumstances.  The  trirU  judge  fairly  summwiied 
the  pertinent  facts  aqd  drcumstances  disdosed  by  the 
record  regarding  the  course  of  dealing  between  the  parties, 
from  which-  the  alleged  agrieement,  combination,  or 
conspiracy  in  restraint  or  trade  inin^t  or  mij^t  not  be 
inferred,  and  then,  in  the  clause  now  critidaed,  submitted 
to  tiie  jury  the  question  of  fact  whether  one  should  be 
inferred  I  am  imable  to  see  in  what  reqsect  he  failed  to 
conform  to  correct  practice  and  the  decisions  of  this  court; 
or  how,  if  his  instruction  was  enoneous,  a  trial  judge  can 
correctly  submit  to  a  jury  the  question  whether,  from  a 
course  of  dealing  and  other  circumstances,  an  agreement 
to  fix  prices  in  restraint  of  trade  shall  be  found 

The  drcumstances  from  which  the  trial  judgeipemiitted 
an  inference  of  confliuracy  to  be  drawn  aeon  to  me  stronger 
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than  tfaoee  held  sufficient  by  this  court  in  Thomsen  v. 
Caymr^  243  U.  S.  66,  84,  where  there  was  no  direct  proof 
of  the  terms  of  any  conference  or  agreement  participated 
in  by  the  drfendants,  and  the  principal  evidence  consisted 
of  circulars  issued  and  a  conc»*ted  course  of  dealing  under 
which  certain  steamship  owners  operated  their  vessels  In 
the  trade  from  New  York  to  South  African  ports  without 
competing  with  one  another;  upon  the  strength  of  which 
the  court  rejected  the  suggestion  that  the  circulars  and 
the  concerted  course  of  dealing  under  them  were  accU 
dental  and  without  premeditation  followed  by  unity  in 
execution.  So  in  Eastern  States  Retail  Lumber  Dealers* 
AssoeiaHan  V.  United  States,  234  U.  S.  600,  607-609,  612, 
there  was.  no  eqxress  agreement  among  the  retailers  to 
refrain  from  dealing  with  the  listed  wholesalers,  nor  any 
penalty  for  failing  to  do  so.  But  the  court  found,  in  the 
systematic  and  periodical  circulation  of  certain  conS- 
dential  information,  commonly  called  black-lists,  intend^xi 
to  guide  the  action  of  the  recipients  and  cause  them  to 
withhdd  piitmage  from  the  listed  concerns,  sufficient 
evidence  of  a  conspiracy  in  restraint  of  trade;  saying, 
p.  612:  ''It  is  said  that  in  order  to  show  a  combination  or 
conq>iracy  within  the  Sherman  Act  some  agreement  must 
be  shown  under  which  the  concerted  action  is  taken.  It  is 
dementary,  however,  that  conspiracies  are  seldom  capable 
of  pi  oof  by  direct  testimony  and  may  be  inferred  from  the 
things  actually  done,  and  when  in  this  case  by  concerted 
action  the  names  of  wholesalers  who  were  reported  as 
having  made  sales  to  consumers  were  periodically  re- 
ported to  the  other  members  of  the  associations,  the 
ccMiq[uracy  to  accomplish  that  which  was  the  natural 
consequence  of  such  a^on  may  be  readily  inferred." 
Here  the  character  of  the  commimications  was  different; 
but  as  evidence,  when  taken  in  connection  with  the  con- 
certed action  that  followed,  th^rliave  the  same  tendency 

to  show  a  conspiiacy 
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Authorities  easily  might  be  multipledi  but  it  is  lumeoes- 
sary.  Convinced  that  the  ruling  now  made,  if  adhered  to, 
will  seriously  hamper  the  courts  of  the  United  States  in 
carrying  into  effect  the  prohibition  of  Congress  against 
combinations  in  restraint  of  interstate  trade,  I  Teepectr 
fully  dissent  from  the  opinion  and  judgment  of  the  court. 

Mr.  Justice  Day  and  Mr.  Justice  Clarke  concur  in 
this  dissent. 


^•^ 


STATE  OF  NORTH  DAKOTA  v.  STATE  OP 

MINNESOTA. 

In  Equity. 

No.  14,  Original    Argued  January  3, 4, 1921. — Order  entered  April  18, 

1021. 

Order  restoring  the  case  to  the  docket,  directing  the  taking  of  su^ile- 
mental  proofs  and  suggesting  the  consolidation  of  this  cause  with 
another  between  the  States  of  South  Dakota  and  Minnesota. 

Mr.  M.  H.  BotUelle,  with  whom  Mr.  WiUiam  Longer ^  At- 
torney General  of  the  State  of  North  Dakota,  Mr.  John 
Lind,  and  Mr.  I.  C.  Pinkney  were  on  brief,  for  com- 
plainant. 

Mr.  John  E.  Palmer  Bud  Mr.  Egbert  S.  Oakley,  with 
whom  Mr.  Clifford  L.  HiUon,  Attorney  General  of  the 
State  of  Minnesota,  and  Mr.  MontreinUe  J.  Brown  were  on 
the  brief,  for  defendant. 

ORDER.  To  afford  an  opportunity  for  the  taking  of 
supplemental  proof  deemed  by  the  court  necessary  to 
an  adequate  consideration  and  disposition  of  the  cause, 
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it  is  ordered  that  the  case  be  restored  to  the  docket  to 
the  end  that  the  parties  may  proceed  promptly  to  take 
the  testimony  of  not  exceeding  three  engineering  ex- 
perts on  each  side  as  to  the  possibility^  within  the  Umits 
of  a  reasonable  eiQ)enditure,  of  doing  away  with  or  ame- 
liorating the  flood  conditions  along  the  Bois  de  Sioux 
River  by  means  other  than  the  injmiction  prayed  for  in 
the  bill  herein,  the  testinoony  thus  to  be  taken  to  be  par- 
ticularly directed,  among  other  things,  to  the  possibility 
and  effect  and  estimated  cost  of  any  of  the  following 
projects:  (a)  the  construction  of  detaining  basins  for 
drainage  water  throughout  the  watershed  of  the  Mus- 
tinka  River  for  the  purpose  of  withholding  a  part  of  the 
spring  waters  until  the  flood  period  is  past;  (b)  the  con- 
struction of  a  shiice  dam  at  any  point  in  Lake  Traverse 
for  the  ptupoee  of  increasing  its  capacity  as  a  detaming 
basin;  (c)  artificial  improvement  in  the  channel  of  the 
Bois  de  Sioux  River  in  order  to  improve  its  capacity  as  an 
outlet  for  the  waters  of  Lake  Traverse  in  times  of  flood, 
so  as  to  prevent  overflow  and  the  inundation  of  the  Bois 
de  Sioux  valley,  the  works  to  include  a  sluice  dam  at  the 
foot  of  Lake  Traverse  if  necessary  in  order  to  main- 
tain its  level  in  times  of  normal  flow;  (d)  lowering  the 
level  of  Lake  Traverse  by  means  of  an  outlet  to  Big  Stone 
Lake,  controlled  by  a  sluice  dam,  with  a  view  to  increas- 
ing its  capacity  as  a  detaining  basin  during  the  flood 
period;  (e)  by  diverting  some  of  the  drainage  water  from 
the  so-called  Delta  Zone,  in  order  to  discharge  the  same 
down  the  Mustinka  River,  to  the  Rabbit  River. 

It  is  further  ordered  that  the  parties  may  take  the  tes- 
timony of  not  exceeding  three  witnesses  on  each  side 
concerning  the  proper  equitable  basis  for  apportioning 
the  esxpenae  of  any  feasible  project  among  the  States 
drained  by  the  Lake  Traverse — ^Bois  de  Sioux  water- 
shed, takrng  into  account,  among  other  considerations, 
the  amount  of  water  discharged  by  each  State  into  Lake 
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Traverse  or  the  Bois  de  Sfoux  River  and  the  benefit  con- 
ferred by  the  improvemeQt* 

It  18  further  ordered  that  testiindinr  ahall  be  taken 
sufficient  to  advise  the  Court  as  to  the  flood  conditions 
which  have  prevailed,  since  the  filing  of  the  bill  bowiy 
in  the  area  claimed  to  have  been  flooded  fay  the  action 
of  the  State  of  Minnesota. 

Before  the  taking  of  the  testimony  on  the  subject  above 
referred  to  and  the  resubmission  of  the  cause  the  Court 
will  entertain  a  motion  in  this  case  and  the  case  of  The 
State  qf  South  Dakota  v.  The  State  qf  MinneBOta,  No.  15| 
Qriginaly  to  consolidate  that  case  with  this  if  counsel  are 
so  advised,  to  the  end  that  the  possibility  may  be  con- 
sidered of  alleviating  flood  conditions  in  Lake  Traverse 
and  along  the  Bois  de  Sioux  River  by  other  means  than 
the  injunction  prayed  for  in  that  case  and  to  permit 
South  Dakota  to  take  testinumy  at  the  hearing  now 
ordered  in  this  case. 


•^m^ 
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STATE  OF  NEVADA. 


BBBOB  TO  THB    SUPBIEMB    C0T7BT    OF  THB  STATE  OF 

MSVADA. 

Noi.  268,  aeo.    Argued  Maidi  24^  1021.— Decided  Aprfl  26, 1221. 


1.  Bemainder  inteieitB  whioh  verted  after  a  stale  transfer  tax  kw 
was  ufptoyei  but  before  the  time  iriioD,  aa  oonrtnied  by  the  state 
Supiwie  CSourt,  it  became  effeothe,  bat  iriuoh  neverthelesi  neva 


NICKEL  p.  OOLB.  228 

222.  Opjnkni  of  the  Oourt 

oal^jeeted  to  H  bj  that  court  upaa  the  tfaeoo^  that  the  vwliiig 
actualty  oooumd  after  it  beeame  effecthre,  are  not  to  be  rogaided 
as  taxed  therein  in  violation  of  the  Fourteenth  Amendment,  (eveo 
aasuming  that  such  a  tax  may  hot  !je  laid  retroactively),  smce  the 
law  VDOf^  have  been  made  applicable  before  the  intereete  vested. 
P.  221.     . 

2.  A  dedsioii  of  a  state  coort  made  qpoii  grounds  having  no  relalioii  to 
any  federal  question  and  without  purpose  to  evade  a  federal  issue, 
win  be  accepted  by  this  court,  whether  right  or  wrong,  when  the 
case  comes  here  for  review.  P.  225. 

43  Nevada,  12,  affirmed;  petition  for  writ  of  certiorari  denied. 

Ebrob  to  refview  judgments  of  the  Supreme  Court  of 
Nevada  sustaiiiing  taxes  laid  under  th^  state  transfer 
tax  act  upon  remainder  interests  claimed  to  have  vested 
before  the  effective  date  of  the  statute.  The  facts  are 
stated  in  the  opinion. 

Mr.  Edward  F.  TreadwM^  with  whom  Mr.  Atro  B. 
Cheney  was  on  the  brief ,  for  phuntiffs  in  error. 


Mr.  Leonard  B.  Fowler ,  Attomqr  General  of  the  State 
of  Nevadai  with  whom  Mr.  Robert  Richarde  and  Mr. 
Wn^  C.  Prentiee  were  on  the  brief  ^  for  defendants  in  error. 


Mr.  Oarrel  W.  Mclhmmey,  by  leave  of  court,  filed  a 
brief  as  amicus  eurim. 

Mb.  JiTBTiCB  HouiBS  delivered  the  opinicm  of  the  court 

The  first  ol  these  suits  was  broui^t  by  the  Controller 
of  Nevada  to  collect  a  transfer  tax  alley^  to  be  due 
undtf  a  statute  of  Nevada  approved  on  March  26, 1913, 
to  take  effect  thirty  days  from  that  date.  Nevada  Stats, 
of  1013,  c.  266,  p.  411.  The  seccmd  suit  was  broui^t  to 
quiet  title  to  the  shares  of  stock  in  respect  of  which  the 
tax  was  assessed— to  establish  that  there  was  no  lien  upob 
or  daim  against  them  for  the  tax.    The  two  cases  were 


224  OCTOBER  TERM,  1920. 

Opinion  of  the  Court.  256  U.S. 

heard  together  in  the  state  courts  and  here  upon  the  same 
facts.  The  Supreme  Court  of  Nevada  held  that  the  tax 
was  due  and  decided  in  favor  of  the  State.  The  parties 
on  the  other  side  had  set  up  and  claimed  immunity  \mder 
the  Constitution  of  the  United  States,  especially  the 
Fourteenth  Amendment,  and  brou^t  the  cases  here  by 
writ  of  error.  By  way  of.  caution  they  also  filed  a  peti- 
tion for  certiorari  which  has  not  yet  been  passed  upon 
by  this  Court. 

The  facts  are  these:  Henry  Miller,  a  resident  of  Cali- 
fornia, was  the  owner  of  119,875.75  shares  of  the  stock 
of  Miller  &  Lux,  Incorporated,  a  Nevada  corporation. 
Miller  &  Lux,  Inc.,  owned  the  stock  of  the  Pacific  live 
Stock  Company,  a  Calif omia  corporation,  and  the  latter 
owned  real  ecrtate  and  personal  property  in  Nevada  ai>- 
praised  at  $1,431,326.86.  On  April  17,  1913,  after  the 
above  mentioned  statute  had  been  passed  but  before  it 
went  into  operation,  Mill^  in  Calif  omia  made  a  will, 
and  at  the  same  time  a  deed  of  trust  conveying  his  stock 
to  the  plaintiffs  in  error,  in  trust  for  himself  for  life  and 
after  his  death  upon  limitations  similar  to  those  in  his 
will— any  payment  under  the  will  to  be  in  satisfaction 
of  the  provisions  both  in  the  will  and  in  the  deed.  The 
deed  contained  no  power  of  revocation.  The  stock  was 
oidorsed  and  delivered  to  the  trustees  and  Ibereafttf 
was  retained  by  them.  Miller  died  on  October  14,  1916. 
The  statute  imposes  a  tax  upon  the  transfer  of  all  prop- 
erty which  shall  pass  in  trust  or  otherwise  by  will  or  by 
statutes  of  inhmtance  or  by  deed  or  gift  made  without 
valuable  and  ^adequate  consideration  in  contemplation 
of  the  death  of  the  grantor  or  donor,  or  to  take  effect  in 
possession  or  ^oyment  at  or  after  such  death. 

The  plaintiffs  in  error  admit  that  if  the  statute  had 
been  in  operation  at  the  time  of  the  transfer  the  tax  would 
have  been  due,  so  that  it  is  not  necessary  to  go  into  fur- 
ther particulars  about  the  act.    But  they  say  that  the 
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interast  of  tbe  remaindermen  after  the  death  of  Miller 
vested  upon  the  execution  of  the  deed  and  that  there- 
fore the  statute  did  not  appfy  to  them,  and  could  not  do 
80  consistently  with  the  Constitution  of  the  United  States. 

We  shall  not  discuss  the  postulate  of  the  argument 
for  the  idaintiffs  in  error — ^the  notion  that  a  tax  upon 
transfers  impoeed  by  a  statute  passed  after  the  trans- 
fers had  taken  place  would  be  void.  In  this  case  the 
statute  was  passed  before  the  date  of  the  deed  of  trust 
and  ihi&KioTe  undeniably  could  have  been  drawn  so  a^ 
to  tax  the  transaction.  Reading  as  it  did  it  possibly 
mi^t  have  been  construed  as  doing  so,  notwithstanding 
the  postponement  of  the  date  for  its  going  into  operation^ 
and  so  construed  would  have  been  good  as  agaiost  con- 
stitutional objections. 

But  the  plaintiffiB  in  error  say  that  what  we  pronounce 
possible  is  iK)t*what  the  Supreme  Court  of  Nevada  did. 
The  Supreme  Court  of  Nevada  seems  to  have  conceded 
that  iC  the  interest  of  those  who  took  upon  Miller's  death 
was  vested  when  the  deed  was  delivered  the  statute  did 
not  and  perhaps  could  not  apply.  They  reached  the 
result  by  holding  that  the  e^Gecution  of  the  deed  and  wiU 
was  one  transaction  and  gave  no  vested  right  until  Mil- 
ler's death.  Thereupon  the  plaintiffs  in  error  say  that 
the  above  limitation  to  the  statute  being  admitted  the 
State  Court  could  not  avoid  the  supposed  constitutional 
difficulty  by  assuming  a  view  of  the  instrument  that  is 
deemed  to  be  plainly  untenable,  as  held  by  the  CSiief  Jus- 
tice dissenting,  and  contraiy  to  the  law  of  California 
where  the  parties  lived  and  tlie  transfer  was  made.  Nio- 
kd  V.  State,  179  California,  126.  But  the  answer  to  this 
is  that  when  as  here  there  can  be  no  pretence  that  the 
Court  adopted  its  view  in  order  to  evade  a  constitulional 
issue,  and  the  case  has  been  decided  upon  gromxds  that 
have  no  relation  to  any  federal  question,  this  Court  ac- 
cepts the  decision  whether  right  or  wrong.    Enterprise 
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Irrigation  Dkbrid  v.  FamwrsMviudl  Canal  Co.,  243  U.  S. 
157, 164.  And  when,  as  herei  the  statute  uniqueBtionably 
mic^t  have  made  the  tax  applicable  to  this  tnmsfo,  we 
do  not  inquire  very  curiously  into  the  reasoning  by  which 
the  statute  is  held  to  justify  the  tax.  "As  there  was 
state  power  tOTtax  .  .  .  the  questicm  whether  or  not 
the  interest  [of  the  plaintifb  in  error]  under  the  circum- 
stances was  correctly  subjected  to  the  tax  was  a  purely 
state  question."  Moffitt  v.  KeOy,  218  U.  S.  400,  405. 
The  plaintiffs  in  error  contend  that  this  Court  is  "con- 
cerned .  .  .  soldy  with  the  effect  and  op^raticm  of  the 
law  as  put  in  force  by  the  State."  Cam  ProducU  B^nr 
ing  Co.  v.  Eddy,  240  U.  S.  427,  432.  The  operation  of 
the  law  if  construed  to  cover  this  case  infringes  no  con- 
stitutional ri|^ts. 

JudgmmU  affirmed. 
WrUM  of  Certiorari  domed. 

Mb.  Jinemcfl  McEbnna  dissents. 

Mr.  JtTsncB  Glabxb  took  no  part  in  the  decision  of 


i4**< 


ST.  LOXJI&-SAN  PRANCISC50  RAILWAY  COMPANY 
V.  MIDDLEEAMP,  STATE  TREASURER  OF  THE 
STATE  OF  MISSOURI,  ET  AL. 

▲FFBAL  FBOM  THE  DISTBICT  C0T7BT  OF  TSB  TTNTTBD  STATES 
FOB  THE  WESTERN  DISTRICT  OF  EaSSOURI. 

No.  696.    Argufld  lianh  2,  3,  Ittl.— Decided  liay  2,  1021. 

« 

1.  Hie  qaartioa  whether  the  BfiflBouri  law  laying  on  oorporatioiiB 
an  i^>»«ii<^  franohise  tas  of  a  iwfwuitagf^  of  their  oapital  stock  and 
evphia  emiitogpiBd  iai  the  State  (Laws  1017,  pp.  237-242)  ]ad» 
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due  pirooeaB,  in  not  providing  a  bearing^  of  ri^t,  before  the  oom- 
misBion  that  aflocooco  the  tax,  is  presumably  open  in  the  suit 
proivided  for  collecting  the  tax,  and  therefore  cannot  be  relied 
on  in  a  suit  in  the  Dntrict  Court  to  restrain  collection  brought 
bf  a  corporation  which  had  a  hearing  and  whose  valuations 
were  accepted  by  the  commifwion  in  making  the  assessment. 
P.  229. 

2.  Its  own  figures  having  been  so  accepted,  the  corporation  can  not 
complain  that  it  was  taxed  disproportionately  as  compared  with 
other  raiboads,  the  commission  not  having  acted  fraudulently. 
P.  230. 

8.  Hie  Bfissouri  law,  as  this  court  understands  it  to  have  been  coi^ 
strued  by  the  Supreme  Court  of  the  State,  subjects  foreign  cor- 
porations with  stock  having  no  stated  par.  value  to  the  tax;  it, 
therefore,  does  not  discriminate  against  domestic  corporations 
whose  stock  has  a  stated  par  value.   P.  290. 

4.  The  tax  does  not  contravene  the  Commeroe  Clause,  even  if  the  value 
of  the  franchise  taxed  is  derived  partly  from  the  fact  that  the  coi^ 
poratkm  does  interstate  business.   P.  231. 

5.  Federal  control  of  its  railroad  during  the  tax  year  did  not 
exonerate  the  plaintiff  railroad  company  from  the  tax.    P.  281. 

6.  The  act  does  not  violate  the  constitution  of  Missouxi  by  imposing 
double  taxation.    P.  231. 

7.  The  "surphm  "  is  the  excess  in  value  of  the  assets  in  the  State 
(where  the  corporation  empfeys  part  of  its  "capital  stock''  in 
business  elaewhere)  over  the  capital  stodc  empk^yed  in  the  State. 
P.  281. 

8.  While,  in  respect  of  such  corporations,  the  statute  in  one  clause 
describes  the  tax  as  measured  by  the  capital  stock  employed  in 
the  State,  other  connected  clauses  show  the  intention  to  include 
the  surplus  so  emplqsred,  as  wdL   P.  231. 

Affirmed. 

Appbal  from  a  decree  of  the  District  Court  susttdning 
a  franchise  tax  imposed  on  a  Missouri  raiboad  corporition, 
which  sou^t  to  enjoin  its  coUectioiL  The  facts  are  given 
m  the  opinion. 

Mr.  Edward  T.  MiUer  and  Mr.  Henry  8.  Conrad  with 
whom  Mr.  William  F.  Evans  was  on  the  briefs,  tor  ap- 
pellant. 
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Mr.  Frank  W.  McAUiater,  with  whom  Mr.  Jesse  W. 
Barrettf  Attorney  General  of  the  State  of  Missoiui,  and  .- 
Mr.  MerrSU  E.  Otis  were  on  the  briefs,  for  appellees. 

Mr.  Thomas  0.  Stokes,  Mr.  D.  A.  Frank,  Mr.  J.  W. 
Oleed  and  Mr.  S.  L.  Swarts,  by  leave  of  court,  filed  a 
brief  as  amid  cutub. 

Mb.  JusncB  Holmbs  delivered  the  opinion  of  the 
court. 

This  is  a  bill  to  restram  the  collection  of  a  franchise 
tax  imposed  by  the  statutes  of  Missouri  upon  domestic 
corporations.  Laws  of  1917,  pp.  237-242. ^  The  plamtiff, 
a  corporation  of  Missouri,  filed  with  the  State  Tax  Com- 

1  Section  1.  Every  corporatioQ  oiganiied  under  the  laws  of  this 
state  shall,  in  addition  to  all  other  fees  and  taxes  now  required  or  paid, 
pay  an  annual  franchise  tax  to  the  state  of  Missouri  equal  to  three- 
fortieths  of  one  per  cent  of  the  par  value  of  its  outstanding  capital 
stock  and  surplus,  or  if  such  corporation  employs  a  part  of  its  capital 
stock  in  business  in  another  state  or  country,  then  such  corporatbn 
shall  pay  an  annual  franchise  tax  equal  to  three-fortieths  of  one  per 
cent  of  its  capital  stodc  empbyed  in  this  state,  and  for  the  purposes 
dt  this  act  such  corporation  shall  be  deemed  to  have  employed  in 
this  state  that  proportion  of  i&  entire  outstanding  capital  stock  and 
8urid.us  that  its  property  and  assets  in  this  state  bears  to  all  its  prop- 
erty and  assets  wherever  located.  Every  corporation,  not  organised 
under  the  laws  of  this  state,  and  engaged  in  business  in  this  state, 
shall  pay  fm  annual  franchise  tax  to  the  state  of  Missouri  equal  to 
three-fortieths  of  one  per  cent  of  the  par  value  of  its  capital  stock  and 
surplus  employed  in  business  in  this  state,  and  for  the  purposes  of 
this  act  such  corx)oration  shaU.be  deemed  to  have  employed  in  this 
state  that  proportion  of  its  entire  capital  stock  and  surplus  that  its 
property  and  assets  in  this  state  bears  to  all  its  property  sxiA  assets 
iHierever  located;  pnmdsd^  that  this  act  shall  not  apply  to  corporations 
not  organised  for  profit,  nor  to  express  companies,  ifhkii  now  pay 
an  annual  tax  on  their  gross  receipts  in  this  state;  and  insurance  com- 
panies, irUxk  pay  an  annual  tax  on  their  gross  premium  receipts  in 
this  state. 
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mission  a  reporti  as  required  by  laW|  showing  the  value 
of  its  assets  within  the  State  to  be  $122,826,652,  and 
the  amount  of  its  stock  employed  within  the  State 
$21,625,830.  The  State  Tax  Commission  accepted  these 
figures  and  following  the  statute  levied  a  tax  measured 
by  3/40  of  one  per  cent,  of  the  capital  stock  employed 
within  the  State,  and  also  the  same  tax  in  respect  of  the 
excess  in  value  of  the  assets  within  the  State  over  that  of 
such  stock,  treating  that  as  the  "  surplus ''  which  the 
statute  takes  as  the  measure  along  with  the  stock.  The 
result  of  course  was  a  tax  of  3/40  of  one  per  cent,  upon 
$122,826,652,  equal  to  $92,119.99.  The  plamtiff  con- 
tests the  constitutionality  of  the  act  under  the  Fourteenth 
Amendment  and  the  Commerce  Clause  (Art.  I,  §  8), 
and  under  a  supposed  prohibition  of  double  taxation  in 
Jiie  constitution  of  Missouri.  It  also  contends  that  if 
the  act  was  valid  it  was  misconstrued  in  the  ascertain- 
ment of  the  surplus  over  the  value  of  the  capital  stock 
iix  the  State.  A  preliminary  injunction  was  denied  by 
three  judges  sitting  in  the  District  Court  and  the  plain- 
tiff appealed. 

The  objection  most  insisted  upon  in  this  Court  was 
that  the  statute  made  no  provision  for  a  hearing,  and 
that  although  the  plaintiff  applied  to  the  Tax  Commission 
for  a  hearing  and  had  one,  the  statute  was  bad  because 
it  did  not  provide  one  in  terms.  Central  of  Oeorgia  Ry. 
Co.  V.  Wrighi,  207  U.  S.  127, 138.  The  mode  of  collecting 
the  tax  is  by  a  suit  where,  o?  course,  the  present  plaintiff 
would  be  heard,  but  it  is  said  that  the  judgment  of  the 
Conunission  can  be  attacked  only  for  want  of  jiuisdiction 
and  fraud.  We  cannot  suppose  however  that  any  ques- 
tion of  law  apparent  on  the  face  of  the  record  would  not 
be  open.  The  constitutional  objection  mainly  relied 
upon  necessarily  would  be.  And  as  in  this  case  the  Com- 
mission accepted  the  plaintiff's  figures  and  the  contest 
is  wholly  upon  matters  of  law,  we  see  nothing  of  which 
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the  plaintiff  can  complaui  in  this  respect.  Tbere  is  to  be 
sure  one  charge  mvolving  matter  of  fact  dehors  the  reoorcL 
It  is  allied  that  the  plaintiff  was  taxed  disproportionatdy 
as  compared  with  other  railroads.  But  the  plaintiff  was 
taxed  upon  its  own  figures  in  accordance  with  the  statute 
and  could  not  conqilain  of  that.  If  it  had  made  out  a 
case  of  fraud  against  the  Commission  we  presume  that 
the  State  Courts  would  have  been  open  to  it,  as  wdl  as 
the  District  Court  of  the  United  States.  But  nothing  of 
that  kind  was  proved.  Sunday  Lake  Iiim  Co.  y.WakefiM^ 
247  U.  S.  350,  358. 

The  next  objection  to  the  tax  has  assumed  greater 
importance  than  any  other  because  it  induced  the  same 
judges  who  sat  in  this  case  to  change  thdr  opinion  and 
issue  a  temporary  injunction  in  a  suit  like  this  brou^t 
by  the  Southwestern  Bell  Tdephone  Conq>any.  We  will 
consider  it  althou^^  it  hardly  is  open  on  the  bill.  It  now 
has  been  decided  by  the  Supreme  Court  of  IVfissouri  that 
ct^rporations  with  stock  having  no  stated  par  value  can 
be  admitted  to  do  busness  in  the  State,  State  ex  rd. 
SUmdard  Tank  Car  Co.  v.  SuOwan,  282  S^lssouri,  261, 
and  that  decision  was  taken  to  mean  that  all  such  cor- 
porations fall  within  a  provision  imposing  a  tax  of  only 
twenly-^ve^dollars  upon  fordgn  corporations  without 
a  capital  stock.  On  that  ground  it  was  held  that  the 
Southwestern  Bdl  Telephone  Company  was  denied  the 
equal  protection  of  the  laws.  We  hesitate  to  differ  from 
judges  presumably  familiar  with  local  conditions,  but 
we  cannot  read  the  careful  discussion  by  the  Missouri 
Court  as  having  the  meaning  supposed.  It  is  true  that 
it  advmts  to  the  'Hump  annual  tax ''  imposed  upon 
f orrign  corporations  without  a  capital  stock  while  arguing 
that  the  policy  and  laws  of  Missouri  do  not  forbid  thdr 
entering  the  State.  But  at  a  later  page  it  quotes  with 
approval  a  Kansas  case  to  show  not  only  that  the  absence 
of  a  stated  value  for  the  stock  would  create  no  difficulty 
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in  deterauiiiDg  whether  a  eoxpom&m.  should  be  admitted 
bat  ako  that  it  would  create  equally  little  difficulty  in 
api^yiog  the  tax  impoeed  upon  corporations  with  stock 
having  a  stated  par.  Until  the  Supreme  Court  of  the 
State  deddes  otherwise  we  shall  assume  that  the  supposed 

inequality  of  treatment  does  not^eodst. 

There  is  no  ocmtoavention  of  the  Commerce  Clause. 
It  is  said  that  the  value  of  the  franchise  taxed  is  d^ved 
partly  from  the  fact  that  the  corpcwation  does  interstate 
business,  but  that  does  not  invalidate  the  tax.  SU  Louis 
A  Bast  SL  LouU  Electrie  Ry.  Co.  v.  Hagerman,  pari,  314. 
St.  Louis  Soutkwutem  Ry.  Co.  v.  Arkansas,  235  U.  S. 
350,  365.  Of  course  the  fact  that  the  plaintiff's  road  was 
under  federal  control  during  the  year  in  question  does 
not  exonerate  it.  It  was  profiting  by  its  franchises  although 
in  a  different  way.  Act  of  March  21, 1918,  c.  25,  §§  1, 15, 
40  Stat.  451,  458. 

Nothing  more  needs  to  be  said  concerning  the  relation 
<rf  the  act  to  the  Constitutiim  of  the  United  States.  As 
to  the  constitution  of  IMBssouri  we  see  no  reason  to  believe 
that  it  has  been  violated  and  porc^ve  no  indication  of 
such  an  opnion  in  the  judgments  of  the  Supreme  Court 
(rf  the  State.  That  Court  on  the  contraiy  seems  to  r^ard 
the  act  as  valid.  State  ex  td.  Marquette  Hold  Investment 
Co.  V.  State  Tax  Commiseian,  282  Missouri,  213.  This 
case  ako  sanetions  the  construction  adopted  by  the  Com- 
misnon  and  the  Court  bdow  for  the  word  ^'surplus  ** 
in  the  statute  and  shows  that  the  amount  of  the  tax  was 
rig^t.  It  is  urged  that  where,  as  here,  only  a  part  of  the 
corporation's  capital  is  employed  within  the  State  the 
'  tax  is  measured  by  that  part  of  the  capital  alone  and  no 
part  of  the  surplus  is  taken  into  account.  The  words  are, 
''such  corporation  shall  pay  an  annual  franchise  tax 
equal  to  three-fortieths  of  one  per  cent  of  its  capital  stock 
en4>loyed  in  this  state.''  But  these  words  follow  the 
wOTds  laying  the  normal  tax  measured  by  stock  and  sur- 
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plus,  and  the  sentence  quoted  oontmues  ''and  for  the 
purposes  of  this  act  such  corporation  shall  be  deemed  to 
have  employed  m  this  state  that  proportion  of  its  entire 
outstanding  capital  stock  and  surplus  that  its  property 
and  assets  in  this  state  bears  to  all  its  property  and  assete 
wherever  located/'  We  cannot  much  doubt  that  the 
tax  was  intended  to  be  measured  by  the  proportion  of 
stock  and  surplus  in  the  State,  and  that  the  omission  of 
reference  to  surplus  in  the  clause  first  quoted  is  a  mis- 
prision or  abbreviation  that  does  not  conceal  the  pyipoee 
to  be  gathered  from  the  previous  and  following  words. 
We  think  it  unnecessary  to  go  into  further  details. 

Decree  affirmed. 


^m^ 
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ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOB 
TBE  WESTERN  DISTRICT  OF  MICHIGAN. 

No.  559.    Argued  Januaiy  7,  10,  1921.— Decided  May  2, 1921. 

1.  Section'8  of  the  ''Federal  Corrupt  Practices  Act  "  (June  25,  1910, 
c.  392,  36  Stat.  822;  amended  August  19,  1911,  c.  33,  37  Stat.  25), 
which  undertakes  to  limit  the  amount  of  money  which  any  candidate 
for  the  office  of  Representative  in  Congress  or  of  United  States 
Senator  sfa^  give,  contribute,  expend,  use,  or  promise,  or  cause  to 
be  given,  contributed,  expended,  used,  or  promised,  in  procuring 
his  nomination  or  election,  is  unconstitutional.  So  hdd,  as  applied 
to  a  primary  election  of  candidates  for  a  seat  in  the  Senate.   P.  247. 

2.  The  ixiwer  of  Congress  over  elections  of  Senators  and  Representa- 
tives has  its  source  in  {  4  of  Art.  I  of  the  Constitution,  which  pro- 
vides: "The  times,  places  and  manner  of  holding  elections  for 
Senators  and  Roprosontatives,  shall  be  prescribed  in  each  State  by 
the  Legislature  thereof;  but  the  Congress  may  at  any  time  by  law 
make  or  alter  such  regulations,  except  as  to  the  places  of  chusing 
Senators.''    P.  247. 
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3.  An  iDdefimte,tixu]efin6d  power  in  CSongren  overdo 

and  Representatives,  not  derived  frcHn  Art.  I,  (  4,  cannot  be  inferred 
firom  the  fact  that  tiie  offices  were  created  by  the  Constitutiony  or 
by  assuming  that  the  Government  must  be  free  from  any  control 
by  the  States  over  matters  affecting  the  choice  of  its  officers, — a 
false  assumption,  ignoring  powers  dearly  vested  in  the  States  under 
the  (Constitution  and  the  federal  character  of  the  Government. 
P.  249. 

4.  Elections,  within  the  original  intendment  of  (4  of  Art.  I,  weie 
those  whanein  Senators  should  be  chosen  by  legislatures  and  Repre- 
sentatives by  voters  possessmg  ''the  qualifications  requisite  for 
electors  of  the  most  numerous  branch  of  the  State  Legislature." 
Art.  I,  §§  2  and  3.   P.  250. 

5.  The  Seventeenth  Amendment  neither  announced  nor  requires  a 
new  meaning  of  election,  and  the  word  now  has  the  same  general 
significance  as  it  did  when  the  Constitution  came  into  existence^ — 
final  dioice  of  an  officer  by  the  duly  qualified  electors.    P.  250. 

6.  Primaries  are  in  no  sense  elections  for  office,  but  merely  methods 
by  which  party  adherents  agree  upon  candidates  whom  they  intend 
to  offer  and  support  for  ultimate  choice  by  all  qualified  electors. 
P.  250. 

7.  The  Seventeenth  Amendment  does  not  modify  Art.  I,  S  4,  the 
source  of  congressional  power  to  regulate  the  times,  places  and 
manner  of  holding  elections;  that  section  remains  intact  and  appli- 
cable to  the  election  of  both  Rej^esentatives  and  Senators.   P.  252. 

8.  The  Act  of  June  4, 1914,  c.  103, 38  Stat.  384,  providing  a  temporary 
method  of  conducting  the  nomination  and  election  of  Senators, 
sheds  no  light  on  the  power  of  Ck>ngress  to  r^ulate  primaries  and 
conventioDs.    P.  253. 

9.  Even  if  the  Seventeenth  Amendment  gave  power  to  regulate 
I»imaries  for  the  choice  of  senatorial  candidates,  its  adoption  did 
not  validate  the  earlier  penal  statute  on  the  subject  (Act  of  1910- 
1911,  supra,  par.  1);  an  after-acquired  power  cannot  ex  proprio 
vigore  validate  a  statute  void  when  enacted.    P.'  254. 

10.  Section  2  of  the  Act  of  June  4, 1914,  supra,  if  it  could  be  regarded 
as  an  attempt  to  regulate  nominations  of  Senators,  based  on  the 
Amendment,  would  have  no  bearing  on  a  prosecution  under  the 
Act  of  1910-1911,  for  conduct  occurring  after  that  section  escpired 
by  its  own  limitation.    P.  254. 

11.  The  power  to  control  party  primaries  for  designating  candidates 
for  the  Senate  is  not  within  the  grant  of  power  "to  regulate  the 
manner  of  holding  elections  "  (Art.  I,  i  4), — ^neither  within  the 
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fair  intendmeQi  of  the  nonk  and  nor  the  "MMMiwig  ascribed  to 
them  l^  the  framen  of  llie  0»Btitatkm;  it  Ml  not  neoesBai^ 
to  effeotiiate  the  poiwer  eipieai^^  granted  (Art.  1, 1 8,  oL  18) ;  and  its 
exercise  would  interfere  nith  purely  domestie  affairs  of  the  States 

and  infiringe  aixm  liberties  BBsermi  to  llie  people.   P.  2ML 
Reversed. 

Writ  of  error  to  a  convictioii  and  sentence  under  an 
indictment  charging  conqiiracjr  to  violate  the  Federal 
Corrupt  FlracticeB  Act.  Hie  case  is  stated  in  the  (^iniony 
post,  24B. 

Mr.  Charlea  B.  HugheSf  wiCh  whom  Mr.  Jamm  O. 
Mwfin,  Mr.  Martin  W.  LUttdan  and  Mr.  George  B. 
Nichols  w&^  on  the  briefs,  for  plaJntiffa  in  error: 

The  statutory  proviaian  in  question  is  without  oon- 
stitutional  authority.  Article  I,  §  4^  of  the  Gonstituti0n, 
is  the  only  provision  of  the  Constitution  which  can  be 
invoked  in  the  attempt  to  find  authority  for  the  Iq^slaition 
iQX)n  which  this  prosecution  is.  based.  United  States  v. 
GradweU,  243  U.  S.  476,  481,  482.  The  power  thus  con- 
faied  upon  Congress  is  a  limited  one,  confined  to  regu- 
lations of  ''the  times,  places  and  manner  of  holding 
elections." 

The  qualifications  of  electors,  and  ci  those  who  mi^^t 
be  elected,  are  defined  in  other  provisions.  It  is  aj^iarent 
that  while  Congress  should  have  the  poww  to  regulate 
the  times,  places  and  manner  of  holding  elections,  it  was 
not  inteiMied  otherwide  to  detract  from  the  freedom  of 
the  people  of  the  States  with  req)ect  to  their  political 
activities.  The  conditions  with  respect  to  sufir^ge  in 
the  several  Statei^  at  the  tinie  of  the  adoption  of  the 
Constitution,  are  stated  in  Minor  v.  Happersett,  21  WalL 
162,  172.  Each  State  had  determined  for  itself  who 
should  have  the  rig^t  to  vote,  and,  in  creating  the  new 
government,  it  was  provided,  with  respect  to  the  choice 
of  memberB  of  the  House,  that  ''the  diectors  in  each 
State  shall  have  the  qualifications  requisite  for  dectoia 
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of  the  most  numerous  fanmch  of  the  state  legislature  '' 
(Art*  I,  §  2);  and  with  respeet  to  the  Senators  that  they 
should  be  ''chosen  by  the  legislature  "  of  each  State 
(Art.  I,  ^3).  And  when  the  Seventeenth  Amendment 
was  adopted,  a  provision  was  made  with  respect  to  the 
qualifications  of  deetors  similar  to  that  whidi  obtains 
in  the  case  of  electors  of  the  members  of  the  House. 

With  these  provisions  as  to  qualifications  of  electors, 
the  measure  of  control  given  to  Ckmgress  ¥ras  the  control 
of  "the  times,  {daces  and  mannor  of  holding  diections  ** 
with  the  esoeption  as  to  ''the  {daces  of  chusing  Senators.'' 
As  to  the  Senate,  the  extent  of  the  poww  was  to  regulate 
the  ''time  "  and  "fnanfier."  The  Federalist,  No.  LX. 
See,  also,  Farrand,  Records  of  Federal  Convention,  vol.  3, 
pp.  194,  105,  267,  311,  319,  344,  345,  359. 

The  sole  question  then  is  whether  the  statute  is  a 
regulation  of  the  "manner  of  holding  elections." 

The  "elecfum  "  is  the  choice  of  the  Senator  or  Repre- 
sentative, and  the  "holding  "  of  the  election  is  the  taking 
of  the  vote  to  deternune  the  choice.  The  regulation  of 
the  ''manner  "  of  holding  dections  is  manifestly  the 
rqpilation  of  the  way  in  which  the  vote  to  determine 
the  choice  shall  be  taken  and  registered. 

As  CkmgresB  has  the  power  to  regulate  the  taking  of 
the  vote.  Congress  has  the  power  to  protect  the  qualified 
voters  in  exercising  thdr  rig^t  to  vote  at  the  time  whesa 
the  vote  is  taken.  Congress  also  has  the  power  to  super- 
vise the  taking  of  the  vote  in  order  to  make  sure  that  the 
vote  is  dviy  taken,  and  Congress  may  also  prescribe  how 
the  vote  shall  be  counted  and  the  result  registered.  In 
this  powor  to  regulate  there  would  be  involved  the  power 
to  protect  the  voter  in  the  casting  of  his  vote,  to  protect 
the  evidence  of  the  vote,  to  insure  freedom  from  any 
improper  tampering  with  the  vote  or  with  the  counting 
of  the  vote  or  with  the  registration  of  its  result. 

Congress  is  thus  authorised  to  surround  the 
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that  is,  the  taking  of  the  vote,  with  appropriate  safe- 
guards and  with  such  adequate  supervision  as  will  insure 
to  the  voter  the  free  exercise  of  his  rig^t  and  establish 
the  choice  as  shown  by  the  vote  properly  taken  and 
counted.  Ex  parte  Siebctd,  100  U.  S.  371,  396;  Ex  parte 
Yarlyraugh,  110  XT.  S.  651,  661;  United  States  v.  Modey, 
238  U.  S.  383;  In  re  Cay,  127  U.  S.  731,  752. 

The  history  of  the  action  of  Congress  under  the  au- 
thority conf^red  by  Art.  I,  §  4,  reviewed  by  Mr.  Justice 
Clarke  in  United  States  v.  Oradwdl,  supra,  482-484,  is 
most  instructive.  A  distinction  is  at  once  apparent 
between  the  rqpilation  of  the  noanner  of  holding  dections, 
in  order  to  protect  the  rights  of  the  voter  and  to  secure 
a  fair  count,  and  the  attempt  to  interfere  with  or  control 
the  activities  of  the  people  of  the  States  in  the  conduct 
of  political  campaigns.  In  other  words,  if  we  assume 
the  validity  of  r^ulations  which  protect  each  qualified 
voter  ^1  the  exercise  of  his  rig^t  to  vote  and  which  pro- 
vide for  the  supervision  of  the  casting  of  the  vote  and 
the  proper  ascertainment  of  the  result,  then  the  question 
is  whether  Congress  can  go  further  and  at|pmpt  to  con- 
trol the  educational  campaign.  Upon  what  ground  can 
it  be  said  that  Congress  can  provide  how  many  meetings 
shall  be  held,  where  meetings  shall  be  held,  how  many 
speakers  shall  be  allowed  to  speak  for  a  candidate,  how 
many  circulars  may  be  distributed,  how  many  committees 
may  act  in  behalf  of  a  candidate,  how  they  shall  be  organ- 
ised and  what  shall  be  the  limit  of  their  honest  activity? 

In  the  eirarcise  of  the  power  conferred,  prior  to  the 
legislation  now  under  consideration.  Congress  always 
dealt  with  the  election  and  the  conduct  of  the  election, 
and  never  with  the  nominating  process. 

If  it  be  sa'.d  that  it  was  not  the  intention  of  Congress 
by  this  legislation  to  regulate  the  ''election,''  but  to 
impose  a  restriction  upon  the  candidisite  as  an  individual, 
the  act  neverthdess  would  be  invalid. 
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The  80-called  ^^nominalang  primary  ''  wus  unknown  at 
the  time  of  the  adoption  of  the  Constitution;  it  is  a 
development  of  comparatively  reoent  years.  The  nomin- 
ating primary,  like  the  nominating  convention  and  its 
predecessor,  the  caucus,  is  not  the  ''election.''  The  nom- 
inating process  is  distinct  from  the  election,  and  it  was  so 
regarded  at  the  time  of  the  adoption  of  the  Constitution. 

What  the  term  ''elections  "  meant  at  the  time  of  the 
adoption  of  the  Constitution,  it  means  now.  See  Hawke 
V.  Smith,  253  XT.  S.  221,  227,  228,  involving  the  meaning 
of  the  word  "legislatures,''  as  used  in  Article  V  with 
respect  to  the  ratification  of  amendments.  The  ruling 
in  that  case  is  not  at  all  at  variance  with  the  familiar 
decisions  that  when  a  constitutional  provision  embodies 
a  certain  concept,  whatever  is  properly  within  the  con- 
cept is  unbraced  within  the  words  of  the  Constitution, 
although  it  lay  far  beyond  the  vision  of  the  f ramers  of 
the  Constitution!  In  re  DeX^,  158  U.  S.  564, 591 ;  Hammer 
V.  Dagenhart,  247  U.  S.  251. 

No  one  would  have  the  hardihood  to  suggest  that  within 
the  meaning  of  the  f ramers  of  the  Constitution  the  word 
"elections  "  had  rrference  to  anything  else  than  the 
taking  of  the  vote  for  Senators  or  Representatives. 

At  the  time  of  ihe  adoption  of  the  Constitution,  the 
nomination  process  was  a  very  simple  one.  No  one  could 
have  confused  it  with  an  "election."  Nominations 
were  early  made  at  the  caucus,  which  was  either  an  in- 
formal gathering  of  the  voters  of  a  particular  dbtrict  or 
a  "legislative"  or  "congressional"  caucus.  It  was  not 
regulated  by  law  and  no  one  regarded  it  as  an  "election." 
Later,  the  caucus  gave  way  to  the  nominating  convention 
to  which  delegates  were  chosen.  But  no  one  supposed 
that  the  nominating  convention  was  an  "election." 
It  is  only  recentiy  that  nominating  conventions  have 
been  subject  to  legal  regulation  in  the  States.  The 
introduction  of  the  so-called  primary  system  was  simply 
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another  phase  of  the  nommatiBg  prooees.  The  primaiy 
was  no  more  an  ^'eZecftbn/'  within  the  t»<'i«^iTig  of  the 
Constitution,  than  the  nominating  convention  or  the 
caucus  was  an  ^'election/'  It  is  a  mere  accidental  cir- 
cumstance that  because  of  the  method  adopted  in  the 
primary  there  has  come  into  use  the  eq>reBBion  ''primary 
election."  The  present  use  of  this  term  has  nothing  to 
do  with  the  meaning  of  ''elections  "  as  used  in  Art.  I,  §  4. 

In  providing  that  Congress  mi^^t  substitute  its  r^u- 
lation  for  that  of  the  States  with  rrference  to  tiie  "eleo- 
tion  "  the  framers  of  the  Constitution  had  rrference  to  a 
very  distinct  subject  of  regulation,  to-wit,  the  "election  '' 
itscdf .  There  had  been  no  attempt  to  r^ulate  by  law 
the  nominating  process.  There  was  nothing  at  the  time 
of  the  adoption  of  the  Constitution,  or  for  approximatdy 
a  hundred  years  after,  which  savored  of  an  attempt  to 
regulate  the  political  activities  of  dtiseus  so  far  as  these 
related  to  nominations. 

It  follows  then  that  the  Constitution  used  a  term 
with  a  well-defined  meaning.  There  is  nothing  in  the 
knowledge,  q)irit  or  coiiditions  of  the  times  which  suggests 
any  purpose  to  widen  that  term  so  to  embrace  that  which 
according  to  its  natural  significance  it  did  not  embrace. 
It  is  inconceivable  that,  had  there  been  any  intention 
to  del^^te  power  to  r^ulate  tiie  process  of  nomina- 
tions, the  framers  of  the  Constitution  would  have  been 
content  to  provide  for  the  rqpilation  of  the  "times, 
places  and  manner  of  holding  elections." 

We  think  there  is  far  more  to  be  said  for  the  proposition 
that  the  word  "legislatureB  "  in  Art.  V  referred  to  those 
who  l^riglated  whether  a  representative  body  or  the 
people  themselves  than  to  say  that  the  word  ^^declums  " 
in  Art.  I,  §  4,  embraces  the  nominating  process. 

Even  under  state  constitutions  the  torn  "elections  " 
does  not  embrace  so-called  "primary  elections  "  when 
the  term  refers  to  the  election  of  pubUc  oflBcers. 
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Stale  V.  BrtdMrn,  119  Mumeeota,  1S2,  156;  State  v. 
Taytar,  220  MisBOuri,  618,  631;  Zentv.  NichoU,  60  Waah- 
ington,  508,  522;  Ledgerwod  v.  PiUe,  122  TenneBsee, 
570,  587;  Staie  y.  Woodn^y  68  N.  X  L.  80,  04;  Can^ 
numweaUh  v.  WdU,  110  Pa.  St.  468,  468;  Pwpte  v.  Cavor 
nauf^  112  CSalifonua,  674,  676,  677,  and  oth^r  cases, 
inehufing  UnUed  SUOee  v.  (yTodle,  236  Fed.  Bap.  903, 
906  (heud  with  Uniied  Stake  v.  OndwOL,  243  U.  S.  476, 
and  affinned). 

We  find  in  Art.  I,  §  6,  snbdiv.  2,  the  proviaion  that 
''No  Senator  or  Representative  shidl,  during  the  time 
for  which  he  was  «IecteI,  be  ai^inted  to  any  civil  office 
under  the  authority  of  the  United  States>''  etc.  It  is 
obvious  that  the  word  *^detlei  ''  does  not  mean  ''nomi- 
nated.'' And  the  Senator  or  Bqwesentative  is  elected 
at  the  ^'tieeHan  "  and  not  before. 

The  "dectioDs"  of  Representatives  to  which  Art.  I, 
§  4,  refers,  and  the  manner  of  holding  which  may  be  r^u- 
lated  by  Oongress,  are  the  "electimis  ''  at  which  the 
"dectors,"  to  whom  reference  is  made  in  Art.  I,  §2, 
vote.  It  is  because  thqr  vote  at  the  "elections  "  for 
members  of  the  House  that  thqr  are  called  "electors.'' 
But  the  term  "electors  "  like  the  term  "elections  "has 
no  reference  to  a  nominating  primary.  If  Congress  has 
the  power  to  regulalb  a  nominating  primary,  it  has  also 
the  power  to  regulate  a  nominating  convention  and  the 
vote  of  delegates  at  a  nominating  convention. 

We  venture  to  say  that  there  is  not  a  word  in  the  Con- 
stitution, or  in  any  contemporary  document,  which  can 
be  tortured  into  a  support  of  the  view  that  ^^dectuma  " 
in  Art  I,  §  4,  comprehends  any  nominating  i^ystem. 

Tlie  *»A«i^»itig  of  tiie  word  "electicms  "  is  not  extended 
by  the  eq>resBion  "itianiMr  cf  holding  ^'  dectiobs,  for  the 
manner  of  holding  the  election  is  necessarily  limited  to 
the  election  which  is  held. 

If  Congress  under  Art.  I,  §4,  has  the  power  which 
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it  has  sought  to  exercise  in  the  statute  in  question,  it  has 
the  power  to  aboluh  aU  primary  elections  for  Senators 
and  Jtepresentatives  in  every  State  of  the  Union.  It  has 
the  power  te  establish  conventions,  to  overthrow  con- 
ventions, to  provide  any  sort  of  a  primary  that  it  may 
desire  to  provide.  Such  interferences  with  the  rig^ite 
and  privil^^  of  the  citizens  of  the  several  States  have  no 
warrant  in  the  Constitutionb 

The  SdidbOT  General  and  Mr.  Prank  C.  Dailey,  Special 
Assistant  to  the  Attorney  General,  for  the  United  States: 

A  Senator  being  an  officer  of  the  United  States  holding 
an  office  created  by  the  Constitution  and  constituting 
a  part  of  the  Federal  Government,  all  matters  relating 
to  his  election  belong  to  the  Government  of  the  United 
States,  which  has  the  same  power  over  them  that  the 
States  have  over  matters  relating  to  the  election  of  state 
officers,  tmless  restricted  by  the  Constitution  itself. 

It  is  assmned  in  the  argument  in  behalf  of  the  plaintiffs 
in  error  that  the  only  power  which  Congress  has  over  the 
election  of  Senators  and  Representatives  is  derived  from 
Art.  I,  §4,  of  the  Constitution,  relating  to  the  times, 
places,  and  manner  of  holding  such  elections.  This  is 
by  no  means  true.  That  section,  on  the  contrary,  con- 
tains only  a  grant  of  power  to  the  States  to  be  fsxercised 
subject  to  the  control  of  Congress,  in  the  exercise  of  a 
power  which  would  be  its,  even  if  this  section  were  not 
in  the  Constitution. 

The  Government  of  the  United  States  is  not  a  con- 
federation of  States.  It  is  a  government  ordained  by  the 
people  of  the  United  States  and,  within  the  sphere  of 
its  powers,  wholly  independent  of  the  state  governments. 
A  S^iator  or  a  Representative  in  Congress  holds  an  office 
which  was  created  by  the  Constitution.  He  is  chosen 
not  by  the  States  but  by  that  portion  of  the  people  of 
the  United  States  who  reside  in  the  State  in  which  he 
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is  elected.  He  is  an  officer,  not  of  any  State  but  of 
the  Federal  Government.  Lamar  v.  United  SUUeSj  241 
U.  S.  103;  112.  Unless,  therefore,  the  Constitution 
itself  indicates  a  contrary  intention,  his  election  is  a 
matter  which  concerns  only  the  Federal  Government 
and  in  no  way  a  state  government.  It  would  certainly 
be  an  anomaly  if  one  government  had  the  unrestricted 
power  to  control  matters  affecting  the  choice-  of  the 
officers  of  another  and  entirely  independent  government. 
Control  of  matters  relating  to  the  selection  of  those  who  are 
to  function  as  a  part  of  a  particular  government  would 
seem  necessarily  to  inhere  in  that  government  itself. 
Ex  parte  Yarbraugh,  110  U.  S.  661,  657. 

It  is  true  that  the  Constitution,  fixes  the  qualification 
of  voters  by  reference  to  state  laws.  This  does  not  mean, 
however,  Uiat  the  voter  derives  his  ri^t  to  vote  from 
the  State  rather  than  from  the  Constitution  of  the  United 
States.    Ex  parte  Yarbraughi  supra,  663. 

Whatever  power  the. States  have  over  matters  relating 
to  the  election  of  federal  officers  is  not  one  of  their  re- 
served powers  but  a  power  expressly  conferred  by  the 
Constitution^ 

The  only  power  conferred  on  the  States  by  the  Consti- 
tution over  matters  rdating  to  the  election  of  Senators 
and  Representatives  is  expressly  made  subordinate  to 
tiie  power  of  Congress  over  the  same  matter.  Const., 
Art.  I,  §  4;  Seventeenth  Amdt.  In  effect,  what  was  done 
by  §  4  was  to  provide  tlui^t  the  first  Congress  should  be 
elected  through  the  use  of  the  election  machinery  of 
the  various  States,  i^^d  that  this  method  of  electing  con- 
gressmen should  continue,  except  as  Congress  might, 
from  time  to  time,  see  fit  to  alter  it  or  to  supplant  it 
with  election  machinery  of  its  own.  If,  therefore,  the 
power  to  make  regulations  rdating  to  primary  elections 
IB  included  in  the  power  to  prescribe  the  manner  of  hold- 
ing elections,  jblbe  exercise  of  this  power  is  subject  to  the 
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control  of  Congress.  Whatever  power  tlie  States  may 
exert  over  congressional  or  senatorial  primaries,  in  the 
absence  of  action  by  Congress,  may  be  exerted  under 
the  express  provision  of  §  4  by  Congress  whenever  denned 
necessary. 

If  Congress  has  no  pow^  to  make  regulations  of  the 
kind  now  involved,  neither  have  States,  and  there  is 
no  power  anywhere  which  can  control  and  prevent  ex- 
cessive expenditiues  by  candidates  for  senatorial  or 
congressional  nominations.  And  yet,  practically,  and 
to  all  intents  and  purposes  in  many  States,  the  most 
important  and  decisive  act  in  the  choosing  of  officers 
is  the  nomination. 

The  States  undoubtedly  have  the  poww  to  regulate 
primary  elections  for  the  selection  of  candidates  for 
state  offices,  because  such  r^ulations  are  necessary  to 
protect  the  integrity  of  elections  themselvee.  For  the 
same  reason  Congress  has  the  power  to  regulate  primary 
elections  for  choosing  candidates  for  federal  offices. 

Ample  authority  to  sustain  this  legislation  is  found 
in  Art.  I,  §  4,  of  the  Constitution,  even  if  the  necessary 
power  must  be  derived  from  that  section;  and,  even  if 
the  word  ''elections''  as  there  used  is  not  construed  as 
including  primary  elections,  the  law  is  still  constitutional. 
This  section  must  be  read  in  connection  with  the  last 
clause  of  Art.  I,  §  8,  which  confers  upon  Congress  the 
power  to  make  aU  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  powers  expressly 
granted.  Ex  parte  Siebctd,  100  U.  S.  371,  396;  Ex  parte 
Yarbraugh,  110  U.  S.  051,  668;  United  States  v.  Qradwell, 

243  U.  S.  476,  482.  . 

Manifestly,  this  provision  of  the  Constitution  grew 
out  of  the  conviction  that  it  would  be  suicidal  for  the 
new  government  to  oonmiit  to  any  other  govenment  a 
controlling  power  over  the  choosing  of  its  officers  without 
reserving  to  itself  a, -supervisory  power.    For  a  State  to 
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arrange  its  dection  lawB  by  providing  for  two  elections, 
the  first  for  the  purpose  of  reducing  the  number  of 
candidates  and  the  second  for  the  purpose  of  choosing 
between  the  surviving  candidates,  is,  in  many  States, 
for  all  practicable  purposes,  equivalent  to  choosing  the 
officials  in  the  first  or  primary  elections. 

Mb.  JusncB  McRetnolds  deliv^^ed  the  opinion  of 
the  court 

Plaintiflfs  in  error— Truman  H.  Newberry,  Paul  H. 
Sjng  and  fifteen  others — were  found  guilty  of  conspiring 
(Criminal  Code,  §37), to  violate  §8,  Act  of  Congress 
approved  June  25,  1910,  c.  392,  36  Stat.  822^824,  as 
amended  by  Act  of  August  19^  1911,  c.  33, 37  Stat.  25-29,— 
The  Federal  Corrupt  Practices  Act — ^which  provides: 
"No  candidate  for  Representative  in  Congress  or  for 
Senator  of  the  United  States  shall  give,  contribute,  ex- 
pend, use,  or  promise,  or  cause  to  be  given,  contributed, 
eq)ended,  used,  or  promised,  in  procuring  his  nomination 
and  election,  any  sum,  in  the  aggregate,  in  excess  of  the 
amount  which  he  may  lawfully  give,  contribute,  expend, 
or  promise  under  the  laws  of  the  State  in  which  he  resides: 
Provided,  That  no  candidate  for  Representative  in  Con- 
gress shall  give,  contribute,  expend,  use,  or  promise  any 
sum,  in  the  aggregate,  exceeding  five  thousand  dollars 
in  any  campaign  for  his  nomination  and  election;  and 
no  candidate  for  Senator  of  the  United  States  shall  give, 
contribute,  eaq)end,  use,  or  promise  any  suxu»  in  the 
aggr^^te,  exceeding  teia  thousand  dollars  in  any  cam- 
paign for  his  nomination  and  election:  Provided  further, 
That  money  expended  by  any  such  candidate  to  meet 
and  discharge  any  assessment,  fee,  or  charge  made  or^ 
levied  upon  candidates  by  the  laws  of  tiie  State  in  which 
he  resides,  or  for  his  necessary  personal  expenses,  incurred 
for  himself  alone,  for  travel  and  subsistence,  stationery 
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and  postage,  writing  or  printing  (other  th^n  in  news- 
papers),  and  distributing  letters,  circulars,  and  posters, 
and  for  tel^raph  and  telephone  service,  shall  not  be 
regarded  as  an  e]q)enditure  within  the  meaning  of  this 
section,  and  shall  not  be  considered  any  part  of  the  sum 
herein  fixed  as  the  limit  of  esqp&iae  and  need  not  be  shown 
in  the  statements  herein  required  to  be  filed." 

Aet  No*  109,  §  1,  Michigan  Legislature,  1913,  prohibits 
expenditure  by  or  on  behalf  of  a  candidate,  to  be  paid 
by  him,  in  securing  his  nomination,  of  any  sum  exceeding 
twenty-five  per  centimi  of  one  year's  compensation; 
and  puts  like  limitation  upon  e3q)enditures  to  obtain 
election  after,  nomination.    Section  1  is  copied  below.* 

Taken  with  iiie  state  enactment,  the  federal  statute 
in  effect  declares  a  candidate,  for  the  United  States  Senate 
punishable  by  fine  and  imprisonment,  il  (except  for  cer- 

^  Act  No.  lOd,  Michigan  Legislature,  1913: 

"Section  1.  No  sums  of  money  shall  be  paid,  and  no  expenses 
autfaibrised  or  incurred  by  or  on  behalf  of  any  candidate  to  be  paid  by 
him  in  order  to  secure  or  aid  in  securing  his  nomination  to  any  public 
office  or  position  in  this  State,  in  excess  of  twenty-five  per  cent  of 
one  year's  compensation  or  salary  of  the  office  for  which  he  is  candidate: 
Provided,  That  a  sum  not  exceeding  fifty  per  cent  of  one  year's  salary 
may  be  expended  by  the  candidates  for  Governor  and  Lieutenant 
Governor;  or  where  the  office  is  that  of  member  of  either  branch  of 
the  Legislatttre  of  the  State,  the  twenty-five  per  cent  shall  be  computed 
on  the  .salary  fixed  for  the  term  of  two  years:  Pratrided  further,  That 
no  candidate  shall  be  restricted  to  less  than  one  hundred  dollars  in 
his  campaign  for  such  nomination.  No  sums  of  money  shall  be  paid 
and  no  expense  authorized  or  incurred  by  or  on  behalf  of  any  candidate 
who  has  received  the  nomination  to  any  public  office  or  position  in 
this  State,  in  excess  of  twenty-five  per  cent  of  one  year's  salary  or 
compensation  of  the  office  for  which  he  is  nominated;  or  where  the 
office  is  that  of  .member  of  either  branch  of  the  Legislature  of  the  State, 
the  twenty-five  per  cent  shall  be  computed  on  th^  salary  fixed  for  the 
term  of  two  years:  Provided,  That  no  candidate  shall  be  restricted 
to  less  than  one  himdred  dollus.  No  sum  of  money  shall  be  paid  and 
no  expenses  authorised  or  incurred  by  or  on  behalf  of  any  candidate 
contrary  to  the  provinoDs  of  tluB  act." 
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tain  specified  purpoBee)  he  give,  contribute,  expend, 
use,  promise  or  cause  to  be  given,  contributed,  expended, 
used  or  promised  in  procuring  his  nomination  and  election 
more  than  $3,750.00 — one-half  of  one  year's  salary. 
Under  the  construction  of  the  act  urged  Jby  the  Gk)vem- 
ment  and  adopted  by  the  court  below  it  is  not  necessary 
that  the  inhibited  sum  be  paid,  promised  or  expended 
by  the  candidate  himself,  or  be  devoted  to  any  secret  or 
immoral  purpose.  For  example,  its  open  and  avowed 
contribution  and  use  by  supporters  upon  suggestion 
by  him  or  with  his  approval  and  codperation  in  order  to 
promote  public  discussion  and  debate  touching  vital 
questions  or  to  pay  necessary  expeoBdB  of  speakers,  etc., 
is  enough.  And  upon  such  interpretation  the  conviction 
below  was  asked  and  obtained. 

The  indictment  charges:  That  Truman  H.  Newberry 
became  a  candidate  for  the  Republican  nomination  for 
United  States  Senator  from  AGehigan  at  the  primary 
election  held  August- 27,  1918;  that  by  reason  of  selection 
and  nomination  therein  he  became  a  candidate  at  the 
general  election,  November  5,  1918;  that  he  and  134 
others  (who  are  named)  at  divers  times  from  December  1, 
1917,  to  November  5,  1918,  imlawfully  and  feloniously 
did  conspire,  combine,  confederate,  and  agree  together 
to  commit  the  offense  on  his  part  of  wilfully  violating 
the  Act  of  Congress  approved  June  25,  1910,  as  amended, 
by  giving,  contributing,  expending,  and  using  and  by 
causing  to  be  given,  contributed,  expended  and  used, 
in  prociuing  his  nomination  and  election  at  said  primary 
and  general  elections,  a  greater  sum  than  the  laws  of 
Michigan  permitted  and  above  ten  thousand  dollars,  to 
wit,  $100,000.00,  and  on  the  part  of  the  other  defendants 
of  aiding,  counseling,  inducing,  and  procuring  Newberry 
as  such  candidate  to  ^ve,  contribute,  expend,  and  use 
or  cause  to  be  given,  contributed,  expended  and  used  said 
large  and  exoisdve  sum  in  order  to  procure  his  nomination 
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and  election.    Plaintiffs  in  error  were  convicted  undo* 
count  one,  set  out  in  the  margin.^ 

(Count  One) 

1  That  Truman  H.  Newberry,  Chase  S.  Osborne,  Heniy  Ford  and 
William  B.  Simpson,  before  and  on  August  27,  1918,  were  candidates 
for  the  Republican  nomination  for  the  office  of  Senator  in  the  Congress 
of  the  United  States  from  the  State  of  Michigan  at  the  primary 
election  held  in  said  State  on  that  day  under  the  laws  of  said  State, 
and  Henry  Ford  and  James  Hehn,  before  and  on  said  August  27, 1918, 
w&'e  candidates  for  the  Democratic  nomination  for  the  same  office  at 
said  Primary  election;  that  from  said  August  27, 1918,  to  and  including 
November  5,  1918,  said  Truman  H.  Newberry  and  said  Heniy  Ford, 
l^  reason  of  their  election  and  nomination  at  said  Primaiy  election, 
became  and  were  opposing  candidates  for  election  to  the  office  of 
Senator  in  the  Congress  of  the  United  States  from  said  Stiite  of  lifidii- 
gan  at  the  general  electioh  held  in  said  State  on  said  November  5, 1918, 
—said  Truman  H.  Newbeny  of  the  Republican  Pftrty  and  said  Hemy 
Ford  of  the  Democratic  Party, — each  of  said  candidates  having,  on 
said  August  27, 1918,  and  said  November  5,  1918,  attained  to  the  age 
of  thirty  years  and  upwards  and  been  a  dtisen  of  the  United  States 
for  more  than  nine  years  and  each  then  being  an  inhabitant  and  rondent 
of  said  State;  and  that  said  Truman  H.  Newberry,  Paul  H.  King  [and 
133  •others],  hereinaft^  called  the  defendants,  continuously  and  at 
all  and  divers  times  throughout  the  period  of  time  from  December  1, 
1917,  to  and  including  said  November  5,  1918,  at  and  within  said 
Southern  Division  of  said  Western  District  of  Michigan,  unlawfully 
and  feloniously  did  oonspite,  combine,  confederate  and  agree  together, 
and  with  divers  other  persons  to  said  grand  jurors  unknown,  to  commit 
an  offense  against  the  United  States,  to-wit,  the  offense  on  the  part 
of  said  Truman  H.  Newberry  of  wilfdly  violating  the  Act  of  Congress 
approved  June  25, 1910,  as  amaided  by  the  Acts  of  August  19, 1911, 
and  August  23,  1912,  by  giving,  contributing,  expending  and  using 
apd  by  causing  to  be  given,  contributed,  expended  and  used,  in  pro- 
curing his  nomination  and  election  as  such  Senator  at  said  primaiy 
and  general  elections,  a  sum,  in  the  aggregate,  in  excess  of  the  amount 
which  he  mic^  lawfully  give,  contribute,  expend,  or  use,  or  cause 
to  be  given,  contributed,  expended  or  used  for  such  purpose  under 
the  laws  of  said  State  of  Michigan,  to-wit  the  sum  of  one  hundred 
thousand  dollars,  and  t^  giving,  contributing,  expending  and  using 
and  causing  to  be  given,  contributed,  expended  and  used  in  procuring 
his  nomination  and  eleetion  as  sudi  Senator,  at  said  primary  and 
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The  court  below  overruled  a  duly  interpoBed  denmrrer 
which  challenged  the  constitutionality  of  §  8;  and  by  so 
doing  we^think  fell  into  error. 

Manifestly,  this  section  applies  not  only  to  final  elec- 
tions for  choosing  Senators  but  also  to  primaries  and 
conventions  of  political  parties  for  selection  of  candidates. 
Michigan  and  many  other  States  undertake  to  control 
these  primaries  by  statutes  and  give  recognition  to  iheir 
results.  And  the  ultimate  question  for  solution  here 
is  whether  under  the  grant  of  power  to  regulate  ''the 
manner  of  holding  elections  "  Congress  may  fix  the 
maximtim  sum  which  a  candidate  therein  may  spend, 
or  advise  or  cause  to  be  contributed  and  spent  by  others 
to  procure  his  nomination. 

Section  4y  Art.  I,  of  the  Constitution  provides:  ''The 
times,  places  and  manner  of  holding  elections  for  Senators 
and  Representatives,  shall  be  prescribed  in  each  State 


general  dections,  a  sum  in  the  aggregate,  in  excess  of  ten  thoufland 
I  doUans,  to-wit,  said  sum  of  one  hundred  thousand  dollars,  and  on  the 

part  of  said  other  defendants  of  aiding,  counseling,  inducing  and  pro- 
I  curing  said  Truman  H.  Newberry  so  to  give,  contribute,  expend  and 

use  and  cause  to  be  given,  contributed,  expended  and  used  said  laige 
sum  of  mon^  in  excess  of  the  amounts  permitted  by  the  laws  of  the 
State  of  Michigan  and  the  said  Acts  of  Congress;  the  same  to  be  money 
,  80  unlawfully  given,  contributed,  expended  and  used  by  said  Truman  H. 

I  Newberry  and  by  him  caused  to  be  given,  contributed,  expended  and 

I  used  as  such  candidate  for  the  foUowing  and  other  purposes,  objects 

and  things,  to-wit: 
Advertisements  in  newspapers  and  other  publications; 
I  Print  paper,  cuts,  plates  aiid  other  supplies  furnished  to  newspaper 

publishers; 
Subscriptions  to  luswBptLpein; 

Productian,  distribution  and  exhibition  of  moving  pictures; 
Traveling  and  subsistence  expenses  of  campaign  managers,  public 
speakers,  secret  propagandists,  field,  district  and  county  agents  and 
solidtors,  and  of  voters  not  infirm  or  disabled 

Compensation  of  campaign  managers,  pufaye  speakers  and  secret 

pnqixigandists,  and  of  fieki,  district  and  counlby  agents  and  solidtors; 

Appropriating  and  converting  to  the  use  of  the.  defendants  them- 
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by  the  Legislature  thereof;  but  the  Congress  may  at  any 
time  by  law  make  or  alter  such  regulations,  except  as 
to  the  places  of  choosing  Senators/'  Here  is  the  source 
of  congressional  power  over  the  elections  specified.  It 
has  been  so  declared  by  this  court — Ex  parte  Siebold^ 
100  U.  S.  371;  Uniied  States  v.  GradweU,  243  U.  S.  476, 
481 — ^and  the  early  discussions  clearly  show  that  this  was 
i}hen  the  accepted  opinion.  The  Federalist,  LVIII,  LIX, 
LX;  ElUot's  Debates,  vol.  II,  50,  73,  311;  vol.  Ill,  86, 
183,  344,  375;  vol  IV,  75,  78,  211. 

selves,  and  each  of  them,  large  sums  of  money  under  the  guise  and  pre- 
tense of  pa3rment  of  their  expenses  and  compensation  for  their  services; 

Rent  of  offices  and  public  halls; 

Bribery  of  election  officials; 

Unlawful  assistance  of  election  officials; 

Bribery  of  voters; 

Expenses  and  compensation  of  Democratic  obstructionist  candidates 
at  the  primary  flection; 

Expenses  and  compensation  of  detectives; 

Dinners,  banquet  and  other  entertainments  givien  to  persons  be- 
lieved to  be  influential  in  said  State  of  Michigan; 

And  no  part  of  which  said  money  was  to  be  money  expended  l^ 
said  Truman  H.  Newberry,  as  such  candidate,  to  meet  or  dischaiisB 
assessments,  fees,  or  charges  made  or  levied  upon  candidates  by  the 
laws  of  said  State,  or  for  his  necessary  personal  expenses,  incurred  for 
himself  alone,  for  travel  and  subsistence,  stationery  and  postage, 
writing  or  printing  (other  than  in  newspapers),  or  for  disMbuting 
letters,  circulars,  or  postage,  or  for  telegraph  or  telephone  service,  or 
for  proper  legal  expenses  in  maintaining  or  contesting  the  results  of 
either  of  said  elections. 

[38  distinct  and  separate  overt  acts  are  specified]. 

Aiid  BO  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
say^  that  said  defendants,  continuously  and  at  all  and  divers  tames 
throughout  the  period  of  time  in  this  count  mentioned,  at  and  within 
said  division  and  district,  in  manner  and  form  in  this  count  aforesaid, 
unlawfully  and  feloniously  did  conspire  to  commit  an  offense  against 
the  United  States,  and  certain  of  them  did  do  acts  to  effect  the  object 
of  the  conspiracy;  Against  the  peace  and  dignity  of  the  United  States, 
and  contrary  to  the  form  of  the  statute  of  the  same  in  sueh  case  made 
and  provided. 
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We  find  no  support  in  reason  or  authority  for  the 
argument  that  because  the  offices  were  created  by  the 
Constitution,  Congress  has  some  indefinite,  undefined 
power  over  elections  for  Senators  and  Representatives 
not  derived  from  §4.  ''The  government,  then,  of  tJie 
United  States,  can  claim  no  powers  which  are  not  granted 
to  it  by  the  Constitution,  and  the  powers  actually  granted, 
must  be  such  as  are  e3q>re8sly  given,  or  given  by  necessary 
implication."'  Martin  v.  Hunter^ s  Leasee,  1  Wheat.  304, 
326.  Clear  constitutional  provisions  also  negative  any 
possible  inference  of  such  authority  because  of  the  sup- 
posed anomaly  ''if  one  government  had  the  unrestricted 
power  to  control  matters  affecting  the  choice  of  the 
officers  of  another."  Mr.  Iredell  (afterwards  of  this 
court)  in  the  North  Carolina  Convention  of  1788,  pointed 
out  that  the  States  may — ^must  indeed — exert  some  un- 
restricted control  over  the  Federal  Government.  "The 
very  existence  of  the  general  government  depends  on 
that  of  the  state  governments.  The  state  legislatures 
are  to  chooee  the  senators.  Without  a  Senate  there  can 
be  no  Congress.  The  state  legislatures  are  also  to  direct 
the  manner  of  choosing  the  President.  Unless,  therefore, 
there  are  state  legislatures  to  direct  that  manner,  no 
President  can  be  chosen.  The  same  observation  may  be 
made  as  to  the  House  of  Representatives,  since,  as  they 
are  to  be  chosen  by  the  electors  of  the  most  numerous 
branch  of  each  state  legislature,  if  there  are  no  state 
legislatures,  there  are  no  persons  to  choose  the  House  of 
Representatives.  Thus  it  is  evident  that  the  very  exist- 
ence of  the  general  government  depends  on  that  of  tha 
state  legislatures."  Elliot's  Debates,  vol.  TV,  p.  5£. 
See  also  The  Federalist,  XLIV.  The  fedend  features 
of  our  Government  are  so  clear  and  have  been  so  often 
declared  that  no  valuable  discussion  can  proceed  upon 
the  opposite  assumption. 

Undoubtedly  elections  within  the  original  intaidment 
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of  §  4  were  those  wherein  Senators  should  be  chosen  by 
L^latures  and  Representatives  by  voters  possessing 
''the  qualifications  requisite  for  electors  of  the  most 
numerous  branch  of  the  State  Legislature.''  Art.  I,  §§  2 
and  3.  The  Seventeenth  Amendment,  which  directs  tiiat 
Senators  be  chosen  by  the  people,  neither  announced  nor 
requires  a  new  meaning  of  election  and  the  word  now 
has  the  same  general  significance  as  it  did  when  the  Con- 
stitution came  into  existence — ^final  choice  of  an  officer 
by  the  duly  qualified  electors.  Hawke  v.  Smithy  253  U.  S. 
221.  Primaries  were  then  unknown.  Moreover,  th^ 
are  in  no  sense  elections  for  an  office,  but  merely  methods 
by  which  party  adherents  agree  upon  candidates  whom 
they  intend  to  offer  and  support  for  ultimate  choice  by 
all  qualified  electors.  General  provisions  touching  elec- 
tions in  constitutions  or  statutes  are  not  necessarily 
applicable  to  primaries — ^the  two  things  are  radically 
different.  And  this  view  has  been  declared  by  many 
state  courts.  People  v.  Cavanaugh,  112  California,  674; 
Stale  V.  Erickean,  119  Minnesota,  152;  Staie  v.  Taylor, 
220  Missouri,  6ll3^  State  v.  Woodruff,  68  N.  J.  L.  89; 
Commonwealth  v.  Weils,  110  Pa.  St.  463;  Ledgerwood  v. 
Pitta,  122  Tennessee,  570. 

Sundry  provisions  of  the  Constitution  indicate  plainly 
enough  what  its  f ramers  meant  by  elections  and  the 
'^ manner  of  holding  "  th«n.  '^The  House  of  Repre- 
sentatives shall  be  composed  of  members  chosen  every 
second  year  by  the  people  of  the  several  States."  ''No 
person  shall  be  a  Representative.  .  .  who  shall  not, 
when  elected,  be  an  inhabitant  of  that  State  in  which 
he  shall  be  chosen."  ''When  vacancies  happen  in  the 
representation  from  any  State,  the  executive  authority 
thereof  shall  issue  writs  of  election  to  fill  such  vacancies." 
"  Inunediately  after  they  [the  Senators]  shall  be  assembled 
in  consequence  of  the  first  election,  they  shall  be  divided 
as  ecjually  as  may  be  into  three  classes."    "No  person 
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shall  be  a  Senator  .  .  .  who  shall  not,  when  elected, 
be  an  inhabitant  of  that  State  for  which  he  shall  be 
chosen.^'  ''Each  House  shall  be  the  judge  of  the  elections, 
returns  and  qualifications  of  its  own  members."  ''No 
Senator  or  Representative  shall,  during  the  time  for 
which  he  was  elected,  be  appointed  to  any  civil  office," 
etc.  "The  executive  power  shall  be  vested  in  a  President 
of  the  United  States  of  America.  He  shall  hold  his  office 
during  the  term  of  four  years,  and,  together  with  the 
Vice-President,  chosen  for  the  same  term,  be  elected  as 
follows."  ''The  President  shall,  at  stated  times,  receive 
for  his  services  a  compensation,  which  shall  neither  be 
increased  nor  diminished  during  the  period  for  which 
he  shall  have  been  elected."  And  provisions  in  the  Seven- 
teenth Amendment  are  of ^  like  effect. 

The  plain  words  of  the  Seventeenth  Amendment  and 
those  portions  of  the  original  Constitution  directly  affected 
by  it,  should  be  kept  in  mind.  Art.  I,  §  3 — ^"The  Senate 
of  the  United  States  shall  be  composed  of  two  Senators 
from  each  State,  chosen  by  the  Legislature  thereof,  for 
six  years;  and  each  Senator  shall  have  one  vote.  Im- 
mediately after  they  shall  be  assembled  in  consequence 
of  the  first  election,  they  shall  be  dividiBd  as  equally  as 
may  be  into  three  classes."  "And  if  vacancies  happen 
by  resignation,  or  otherwise,  during  the  recess  of  the 
legislature  of  any  State,  the  executive  thereof  may  make 
tenqporary  appointments  imtil  the  next  meeting  of  the 
legislature,  which  shall  then  fill  such  vacancies."  Seven- 
teenth Amendment— "The  Senate  of  the  United  States 
shall  be  composed  of  two  Senators  from  each  State, 
elected  by  the  people  thereof,  for  six  years;  and  each 
Senator  shall  have  one  vote.  The  electors  in  each  State 
shall  have  the  qualifications  requisite  for  electors  of  the 
most  numerous  branch  of  iJie  State  legislatures.  When 
vacancies  happen  in  the  representation  of  any  State  in 
the  Senate,  the  executive  authority  of  such  State  shall 
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issue  writs  of  election  to  fill  such  vacancies:  Provided^ 
That  the  legislative  of  any  State  may  empower  the 
executive  thereof  to  make  temporary  appointment  imtil 
the  people  fill  the  vacancies  by  election  as  the  legislature 
may  direct.  This  amendment  shall  not  be  so  construed 
as  to  affect  the  election  or  term  of  any  Senator  chosen 
before  it  becomes  valid  as  part  .of  the  Constitution/' 
As  finally  submitted  and  adopted  the  Amendment 
does  not  imdertake  to  modify  Art.  I,  §  4,  the  source  of 
congressional  power  to  r^ulate  the  times,  places  and 
manner  of  holding  elections.  That  section  remains  ''in* 
tact  and  applicable  both  to  the  election  of  Representatives 
and  Senators.'^  (Cong.  Bee.,  vol.  46,  p.  848.)  When 
first  reported,  January  11,  1911,  by  Senator  Borah  for 
the  Judiciary  Committee,  the  proposed  Seventeenth 
Amendment  contained  a  clause  providing,  ''The  times, 
places  and  manner  of  holding  elections  for  Senators  shall 
be  as  prescribed  in  each  state  by  the  legislature  thereof  ' ' — 
the  avowed  purpose  being  thereby  to  modify  §  4,  Art.  I, 
by  depriving  Congress  of  power  to  regulate  the  manner 
of  holding  eUctUms  for  Senators.  (A  copy  of  the  original 
resolution  as  presented  to  the  Senate  is  in  the  margin.)^ 

^  8.  J.  Res.,  134, 61st  Congress,  Cong.  Rec.,  vol.  46,  p.  847. 

"Resolved  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled  (two-thirds  of  each 
House  concurring  therein).  That  in  lieu  of  the  first  paragraph  of 
section  3  of  Article  I  of  the  Constitution  of  the  United  States,  and  in 
lieu  of  so  much  of  paragrai^  2  of  the  same  section  as  relates  to  the 
filling  of  vacancies,  and  in  lieu  of  all  of  paragraph  1  of  section  4  of 
said  Article  I,  in  so  far  as  same  relates  to  any  authority  in  Congress 
to  make  or  alter  regulations  as  to  the  times  or  manner  of  holding 
elections  for  Senators,  the  following  be  proposed  as  an  amendment 
to  the  Constitution,  which  shall  be  valid  to  all  intents  and  purposes 
as  part  of  the  Constitution  when  ratified  by  the  legislatures  of  liiree- 
fourths  of  the  States: 

"  '  The  Senate  of  the  United  States  shall  be  composed  of  two  Senatois 
from  each  State,  eleqted  by  the  people  thereof  for  six  years;  and  each 
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Upon  recommendation  of  a  minority  of  the  Judiciary 
Committee  this  clauBe  was  eliminated  and  reference  to 
§  4;  Art.  I,  omitted  from  the  Resolution.  After  pro- 
longed debate  in  the  dlst'and  62nd  Congresses  the 
Amendment  in  its  present  fonn  was  submitted  for  ratifi- 
cation. See  Sen.  Rep.  961,  6l8t  Cong.,  3rd  sess.;  Sen. 
Rep.  35,  62nd  Cong.,  1st  sess. ;  Cong.  Rec.  vol.  46,  pp.  847, 
851,  et  seq.;  vol.  47,  pasmrij  and  pp.  1024,  1925,  1966. 
Apparently  because  deemed  unimportant  no  counsel 
on  either  side  referred  to  "An  Act  Providing  a  temporaiy 
method  of  conducting  the  nomination  and  election  of 
United  States  Senators,"  approved  Jime  4,  1914,  c  103, 
38  Stat.  384.  To  show  its  irrelevancy  and  prevent  mis- 
apprehension the  act  is  copied  in  the  margin.^    Section 

Senator  shall  have  one  vote.  The  electors  in  each  State  shall  have 
the  qualifications  requisite  for  electors  of  the  most  numerous  branch 
of  the  State  legislatures. 

''  'The  times,  places,  and  manner  of  holding  elections  for  Senators 
shall  be  as  prescribed  in  each  State  by  the  legislature  thereof. 

"  'When  vacancies  happen  in  the  representation  of  any  State  in  the 
8eoate,  the  executive  authority  of  such  State  shall  issue  wzits  of  election 
to  fill  such  vacancies:  Provided^  That  the  legishiture  of  any  State  may 
empower  the  executive  thereof  to  make  temporaiy  appointments 
until  the  people  fill  the  vacancies  by  election,  as  the  legi^ture  may 
direct. 

"  'This  amendment  shall  not  be  so  construed  as  to  affect  the  election 
or  term  of  any  Senator  chosen  before  it  becomes  valid  as  part  of  the 
Constitution.'" 

'  Act  of  June  4,  1914,  c.  103,  38  Stot.  384. 

"An  Act  Providing  a  temporary  method  of  conducting  the  nomin- 
aticxi  and  election  of  United  States  Senators. 

"  Be  U  enacted  l^  the  SenaU  and  Hatt8e  of  RepreaenkMves  of  ^  United 
Siaies  of  America  in  Couffrese  aaeenMed,  That  at  the  regidar  election 
held  in  any  State  next  preceding  the  expiration  of  the  term  for  which 
any  Senator  was  elected  to  represent  such  State  in  Congress,  at  which 
election  a  Representative  to  Congress  is  regularly  by  law  to  be  chosen, 
a  United  States  Senator  from  said  State  shall  be  elected  by  the  people 
thereof  for  the  term  commencing  on  Ihe  fourth  day  of  March  next 
thereafter. 
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2,. which  contains  tho  only  reference  to  nomination  of 
candidates  for  Senator,  expired  by  express  limitation 
June  4,  1917,  more  than  a  year  prior  to  the  conduct  here 
challenged.  The  act  has  no  criminal  provisions,  makes 
no  reference  to  the  earlier  statute  upon  which  this  prose- 
cution is  f  oimded  and  sheds  no  light  on  the  power  of  Con- 
gress to  ri^^te  primaries  and  conventions.  Its  terms 
indicate  intention  that  the  machinery  for  designating 
party  candidates  shall  remain  under  state  control.  But 
in  no  view  can  an  attempt  to  exercise  power  be  treated  as 
conclusive  evidence  that  Congress  i>06sesses  such  power. 
Otherwise  serious  discussion  of  constitutional  limitations 
must  cease.  Moreover,  the  criminal  statute  now  reUed 
upon  antedates  the  Seventeenth  Amendment  and  must  be 
tested  by  powers  possessed  at  the  time  of  its  enactment. 
An  after-acquired  power  can  not  ex  proprio  vigare  validate 
a  statute  void  when  enacted.  See  Sutherland  Stat. 
Constr.,  2nd  ed.,  vol.  I,  §  107. 
A  concession  that  the  Seventeenth  Amendment  miidit 


''Sec.  2.  That  in  any  State  wherein  a  United  States  Senator  is 
hereafter  to  be  elected  either  at  a  general  Section  or  at  any  special 
election  called  by  the  executive  authority  thereof  to  fill  a  vacancy, 
until  or  unless  otherwise  specially  provided  by  the  legislature  thereof, 
the  nomination  of  candidates  for  such  office  not  heretofore  made  shall 
be  made,  the  election  to  fill  the  same  conducted,  and  the  result  thereof 
tdetermined,  as  near  as  may  be  in  accordance  mih  the  laws  of  such 
State  regulating  ihe  nomination  of  candidates  for  and  election  (A 
Members  at  Large  of  the  National  House  of  Representatives:  Pro^ 
vided,  That  in  case  no  provision  is  made  in  any  State  for  the  nomination 
or  election  of  Representatives  at  Large,  the  procedure  shall  be  in 
accordance  with  the  laws  of  such  State  respecting  the  ordinary  execu- 
tive and  administrative  officers  thereof  who  are  dected  1^  the  vote  of 
the  people  of  the  entire  State:  ilndproncM/tirtfber,  That  in  any  case 
the  candidate  for  Senator  receiving  tiie  highest  number  of  votes  shall 
be  deemed  elected. 

''Sec.  3.  That  section  two  of  this  Act  shall  expire  by  limitation  at 
the  end  of  three  years  from  the  date  of  its  iqyprovaL" 

Approved,  June  4,  1914. 
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be  applicable  m  this  controversy  if  assisted  by  appropriate 
l^islation  would  be  unimportant  since  there  is  non^. 
Section  2,  Act  of  June  4,  1914,  had  expired  by  eq>reBs 
limitation  many  months  before  Newberry  became  a  candi- 
date, and  counsel  very  properly  disregarded  it. 

Because  deemed  appropriate  in  order  effectively  to 
regulate  the  mamier  of  holding  general  elections,  this 
court  has^  upheld  federal  statutes  providing  for  supervisors 
and  prohibilang  interference  with  them,  declaring  criminal 
failure  by  election  officers  to  perform  duties  imposed  by 
the  State,  and  denouncing  conspiracies  to  prevent  voters 
from  freely  casting  their  ballots  or  having  them  counted. 
Ex  parte  Siebdd,  100  U.  S.  371;  ^x  parte  Clarke,  100  U.  S. 
399;  Ex  parte  Yarbrough,  110  U.  S.  651;  In  re  Cay,  127 
n.  S.  731;  United  States  v.  Modey,  238  U.  S.  383.  These 
enactments  had  direct  and  immediate  reference  to  elections 
by  the  people  and  decisions  sustaining  them  do  not  con- 
trol the  present  controversy.  Cdngress  clearly  exercised 
its  power  to  r^ulate  the  manner  of  holding  an  election 
when  it  directed  that  voting  must  be  by  written  or  printed 
ballot  or  voting  machines,     c.  154,  30  Stat.  836. 

Section  4  was  bitterly  attacked  in  the  State  Conventions 
of  1787-1789,  because  of  its  aUeged  possible  use  to  create 
preferred  classes  and  finally  to  destroy  the  States.  In 
defense,  the  danger  incident  to  absolute  control  of  elec- 
tions by  the  States  and  the  express  limitations  upon  the 
power,  were  dwelt  upon.  Mr.  Hamilton  asserted:  ''The 
truth  is  that  there  is  no  method  of  securing  to  the  rich  the 
preference  apprehended,  but  by  prescribing  qualifications 
of  property  either  for  those  who  may  elect,  or  be  elected. 
But  this  forms  no  part  of  the  power  to  be  conferred  upon 
the  National  Government.  Its  authority  would  be 
expressly  restricted  to  the  r^ulation  of  the  times,  the 
piaces,  and  the  manner  of  elections.  The  qualifications 
of  the  persons  who  may  choose,  or  be  chosen,  as  has  been 
remarked  upon  other  occasions,  are  defined  and  fixed 
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in  the  Constitution,  and  are  unalterable  by  the  Legis- 
lature.^' Tte  Federalist,  LIX,  LL  The  hfetory  of  tke 
times  indicates  beyond  reasonable  doubt  that,  if  the 
Constitution  ^mJBkkers  had  claimed  for  this  section  the 
latitude  we  are  now  asked  to  sanctioui  it  would  not  have 
been  ratified.    See  Story  on  the  Const.,  §§  814,  et  9eq. 

Our  immediate  concern  is  with  the  clause  which  grants 
power  by  law  to  regulate,  the  ^'manner  of  hdding  elections 
for  Senators  and  Representatives" — ^not  broadly  to  regu- 
late th^n.  As  an  incident  to  the  grant  there  is,  of  course, 
power  to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  it  into  ^ect.  Art.  I,  i  8,  cl.  18.  Although 
the  Seventeenth  Amendment  now  requires  Senators  to  be 
chosen  by  the  peojde,  reference  to  the  original  plan  of  se- 
lection by  the  l^slatures  may  aid  in  interpretation. 

Who  shoiild  participate  in  the  specified  elections  was 
clearly  indicated — ^members  of  state  legislatures  and 
those  having  ''the  qualifications  requisite  for  electors 
of  the  most  numerous  branch  of  the  state  legislature." 
Who  should  be  eligible  for  election  was  also  stated.  "No 
person  shall  be  a  Representative  who  shall  not  have 
attained  the  age  of  twenty-five  years,  and  been  seven 
years  a  citizen  of  the  United  States,  and  who  shall  not, 
when  elected,  be  an  inhabitant  of  that  State  in  which  he 
shall  be  chosen."  ''No  person  shall  be  a  S^iator  who 
shall  not  have  attained  to  the  age  of  thirty  yean  s,  and  hem 
nine  years  a  citizen  of  the  United  States,  and  who  shall 
not,  when  elected,  be  an  inhabitant  of  that  State  for 
which  he  shall  be  chosen."  Two  Senators  were  allotted 
to  each  State  and  the  method  W8s  prescribed  for  detw- 
mining  the  number  of  llepre»entatives.  Subject  to  these 
important  limitations,  Congress  was  empowered  by  law 
to  regulate  the  timef$,  places  and  manner  of  holding  the 
elections^  except  as  to  the  places  of  choosing  Senators. 
"These  ^ords  are  used  without  any  veiled,  or  obscure 
significance  ''  but  in  their  natural  and  usual  sense. 
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If  it  t^  practically  true  that  under  present  conditions 
a  designated  party  candidate  ia  necessary  for  an  dection — 
a  preliminary  thereto — ^neverthdess  his  selection  is  in 
no  real  sense  part  of  the  manner  of  holding  the  election. 
This  does  not  dqwnd  upon  the  scheme  by  which  candidates 
are  put  forward.  Whether  the  candidate  be  o£fered 
throuj^  primary^  or  convention^  or  petition,  or  request 
of  a  few,  or  as  the  result  of  his  own  unsupported  ambition/ 
does  not  directly  affect  the  manner  of  holding  the  election. 
Birth  must  precede  but  it  is  no  part  of  either  funeral  or 
apotheosis. 

Many  thmgs  are  prerequisites  to  elections  or  may 
affect  tiidr  outcome — ^voters,  education,  means  of  trans- 
portation, health,  public  discussion,  immigration,  private 
animosities,  even  the  face  and  figure  of  the  candidate; 
but  authority  to  r^ulate  the  manner  of  holding  them 
gives  no  rigiht  to  control  any  of  these.  It  is  settled,  e.  g.^ 
that  the  power  to  reguUte  interstate  and  foreign  com- 
merce does  not  reach  whatever  is  essential  thereto.  With- 
out agriculture,  manufacturing,  mining,  etc.,  commerce 
could  not  exist,  but  this  fact  does  not  suffice  to  subject  them 
to  the  control  of  Congress.    Kidd  v.  Pearsanj  128  U.  S.  1. 

Elections  of  Senators  by  state  l^pslatures  presupposed 
selection  of  thdr  members  by  the  people;  but  it  woiild 
hardly  be  argued  that  therefore  Congress  could  regulate 
such  selection.  In  the  Constitutional  Convention  of 
1787,  when  replying  to  the  suggestion  that  state  legis- 
latures should  have  uncontrolled  power  over  elections 
of  members  of  Congress,  Mr.  Madison  said:  ''It  seems 
as  improper  in  principle,  thou^^  it  might  be  less  int)on- 
venient  in  practice,  to  gjive  to  the  state  legislatures  this 
great  authority  over  the  election  of  the  reixesentatives 
of  the  people  in  the  general  legislature,  as  it  would  be  to 
give  to  the  latter  a  Uke  power  over  the  election  of  their 
representatives  in  the  state  legislatures.!!  Siq>plement 
to  Elliot's  Debates,  vol.  V,  p.  402. 
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We  cannot  conclude  that  authority  to  control  party 
primaries  or  conventions  for  designating  candidates  was 
bestowed  on  Congress  by  the  grant  of  power  to  regulate 
the  manner  of  holding  elections.  The  fair  intendment  of 
the  words  does  not  extend  so  far;  the  framers  qf  the  Con- 
stitution did  not  ascribe  to  them  any  such  meaning. 
Nor  IB  this  contool  necessaiy  in  order  to  effectuate  the 
power  expressly  granted.  On  the  other  hand,  its  exercise 
would  interfere  with  purely  domestic  affairs  of  the  State 
and  infringe  upon  liberties  reserved  to  the  peoi^e. 

It  should  not  be  forgotten  that,  exercising  inherent 
police  power,  the  State  may  suppress  whatevw  evils  may 
be  incident  to  primary  or  convention.  As  ''Each  House 
shall  be  the  judge  of  the  elections,  returns  and  qualifi- 
cations of  its  own  members,"  and  as  Congress  may  by 
law  regulate  the  times,  places  and  manner  of  holding 
elections,  the  National  Govenmient  is  not  without  power 
to  protect  itself  against  corruption,  fraud  or  other  malign 
influences. 

The  judgment  of  the  court  below  must  be  reversed 
and  the  cause  remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 

Reverted. 

Mb.  Jtoticb  McKbnna  concun  in  this  (pinion  as 
Implied  to  the  statute  under  consideration  which  was 
enacted  prior  to  the  Seventeenth  Amendment;  but  he 
reserves  the  question  of  the  power  of  Congress  under  that 
Amendment. 

Mb.  Ghdbf  JusncB  Whttb,  dissenting  from  the  opinion, 
but  concurring  with  a  modification  in  the  judgment  of 
reversal: 

The  conviction  and  sentence  under  review  were  based 
on  an  indictment  charging  a  conspiracy  to  commit  vio- 
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lations  of  the  act  of  Congrefls  known  as  the  Corrupt 
FtactioeB  Aet,  as  made  applicable  to  state  laws  dealing 
with  state  nominating  primaries  for,  and  the  ensuing 
state  dections  of ,  United  States  Senators  and  Repre- 
sentativos  in  Congress.  The  case  is  here  by  direct  writ  of 
error,  because  of  the  contention  that  primaries  of  that  char- 
acter are  not  subject  to  the  r^ulating  power  of  Congress, 
and  as  an  incident  there  is  involved  the  contention  that, 
even  if  the  act  of  Congress  was  constitutional,  it  had  been 
prejudicially  misconstrued.  Sustaining  the  first  of  these 
contentions  and  therefore  deciding  the  act  to  be  uncon- 
stitutional, the  court  reverses  and  finally  disposes  of  the 
case.  Althouj^  I  am  unable  to  concur  in  the  conclusion 
as  to  the  want  of  power  of  Congress  and  hi  the  judg- 
ment of  reversal  as  rendered,  I  am  nevertheless  of  opinion 
that  there  should  be  a  judgment  of  reversal  without 
prejudice  to  a  new  trial,  because  of  the  grave  misappre- 
hension and  grievous  misapplication  of  the  statute  upon 
which  the  conviction  and  sentence  below  were  based. 
I  state  the  reasons  which  control  me  as  to  both  these 
subjects. 

By  an  amendment  to  the  Corrupt  Practices  Act  of  1910, 
Congress,  in  1911,  dealt  with  state  primaries  for  the 
nomination  of  Senators  and  RepresentativeB  in  Congress 
and  with  the  election  after  nomination  of  such  candidates 
(Act  of  June  25, 1910,  c.  392, 36  Stat.  822 ;  Act  of  August  19, 
1911,  c.  33,  §8,  37  Stat.  25,  28).  At  that  time  there 
existed  in  the  State  of  Michigan  a  law  regulating  state 
nominating  primaries  which  included  candidates  for 
state  offices  as  well  as  for  the  Senate  and  House  of  Repre- 
sentatives <A  the  United  States.  Theee  primaries  were 
held  in  the  month  of  August  in  each  year  preceding  the 
Novend>er  general  election.  By  that  law  the  result  of 
the  primaries  determined  the  right  to  have  a  person's 
name  placed  as  a  candidate  on  the  ballot  at  the  general 
dection,  and,,  in  the  case  of  United  States  Senators, 
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provision  was  made  for  the  return  of  the  result  of  the 
primary  to  the  state  I^islature  before  the  time  when  the 
duty  of  that  body  to  elect  a  Senator  would  arise. 

The  Seventeenth  Amendment  to  the  Constitution, 
providing  for  the  election  of  United  States  Senators  by 
popular  vote,  was  promulgated  in  May,  1913.  In  June, 
1914,  Congress  by  l^islation  carrying  out  the  Amend* 
ment  provided  that  thereafter  Senators  should  be  elected 
by  popular  vote,  and,  where  state  laws  to  that  effect 
existed,  made  them  applicable.  But,  evidently  to  ^ve 
time  for  the  States  to  enact  the  necessary  legislation 
substituting  for  election  by  the  legislature  the  method 
of  election  established  by  the  Amendment,  it  was  pro- 
vided that,  where  no  law  for  primaries  by  popular  vote 
as  to  Senators  existed,  that  subject  should  be  controlled 
by  the  state  law  regulating  primaries  for  the  nomination 
of  Representative  at  Large,  if  provided  for,  and  if  not, 
by  the  provisions  controlling  as  to  primaries  for  general 
state  officers,  the  operation  of  these  latter  provisions 
being  expressly  limited  to  a  term  of  three  years  (Act 
of  June  4,  1914,  c.  103,  38  Stat.  384).  Within  the  time 
thus  fixed  and  before  the  election  which  was  held  in  this 
case,  the  State  of  Michigan,  in  order  to  conform  its  laws 
to  the  Amendment,  modified  them  so  as  to  provide  for 
the  election  of  Senators  by  popular  vote,  and  made  the 
general  nominating  state  primary  law  applicable  to  that 
condition  (Act  No.  156,  Mich.  Acts  of  1915),  and,  by 
virtue  of  the  Amendment,  the  act  of  Congress,  and  the 
state  law  just  stated,  the  primary  with  which  we  are 
concerned  in  this  case  was  held  m  August,  1918. 

The  plaintiff  in  error,  Newbeny,  was  a  candidate  for 
the  nomination  of  the  Republican  party  as  United  States 
Senator,  and,  having  been  nominated  at  such  primary, 
became  a  candidate  at  the  ensuing  November  election, 
and  was  returned  as  elected.  Subsequently  the  indict- 
ment under  which  the  conviction  below  was  had  was 
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presented,  chargmg  him  and  otherSi  in  six  counts,  with 
a  conspiracy  to  conunit  violations  of  provisions  of  the 
Corrupt  Practices  Act  relating  to  state  nominating 
primaries  as  well  as  to  the  resulting  general  election. 
It  is  not  at  this  moment  necessary  to  describe  the  nature 
of  these  accusations  further,  since  it  is  not  questioned 
that  the  indictment  charged  a  conspiracy  to  commit 
crimes  within  the  intendment  of  the  Corrupt  Practices 
Act  and  hence  involved  the  question  of  the  constitutional 
power  of  Congress  which  the  court  now  adversely  decides 
and  the  basis  for  which  I  now  come  to  consider. 

As  the  nominating  primary  was  held  after  the  adoption 
of  the  Seventeenth  Amendment,  the  power  must  have 
been  sanctioned  by  that  Amendment,  but  for  the  purpose 
of  clarity  I  consider  the  question  of  the  power,  first 
from  the  provisions  of  the  Constitution  as  they  existed 
before  the  Amendment,  and  second  in  contemplation 
of  the  light  thrown  upon  the  subject  by  the  force  of  the 
Amendment. 

The  provisic^ns  of  §§  2  and  3  of  Article  I  of  the  Con- 
stitution, fixing  the  composition  of  the  House  of  Repre- 
sentatives and  of  the  Senate  and  providing  for  the  election 
of  Representatives  by  vote  of  the  people  of  the  several 
States  and  of  Senators  by  the  state  legislatiures,  were 
undoubtedly  reservoirs  of  vital  federal  power  constituting 
the  generative  souroes  of  the  provisions  of  §  4,  cl.  1,  of 
the  same  Article,  creating  the  means  for  vivifying  the 
bodies  previously  ordained  (Senate  and  House),  that 
is,  providing:  ''The  times,  places  and  manner  of  holding 
elections  for  Senators  and  Representatives,  shall  be  pre- 
scribed in  each  State  by  the  Legislature  thereof;  but  the 
Congress  may  at  any  time  by  law  make  or  alter  such 
regulations,  except  as  to  the  places  of  choosing  Senators. '^ 
.  As  without  this  grant  no  state  power  on  the  subject 
was  possessed,  it  follows  that  the  state  power  to  create 
primaries  as  to  United  States  Senators  depended  upon 
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the  grant  for  its  esdstence.  It  also  foUows  that,  as  the 
conferring  of  the  power  on  the  States  and  the  rararvation 
of  the  authority  in  Congress  to  regulate  were  absolutdy 
coterminous^  except  as  to  the  place  of  choosing  Senatore 
which  is  not  here  relevant,,  it  results  that  nothing  is 
possible  of  being  done  under  the  former  ¥^ch  is  not 
subjected  to  the  limitation  imposed  by  the  latter.  And 
this  is  illustrated  by  the  legblation  of  Congress  and  the 
decisions  of  this  court  upholding  the  same.  See,  ''Act 
to  regulate  the  Times  and  Manner  of  holding  Elections 
for  Senators  in  Congress/'  approved  July  25,  1866,  14 
Stat.  243;  Act  of  May  31, 1870, 16Stat.  144;  Act  of  July  14, 
1870,  16  Stat.  254;  Act  of  June  10,  1872,  17  Stat.  347; 
Ex  parte  Siebcld,  100  U.  S.  371 ;  Ex  parte  Clarke,  100  U.  S. 
399;  Ex  parte  Yarbrougk,  110  U.  S.  661;  United  States  v. 
Mosley,  238  U.  S.  383. 

But  it  k  said  that,  as  the  power  which  is  challenged 
here  is  the  ri^t  of  a  State  to  provide  for  and  rq^ulate 
a  state  primary  for  nominating  United  States  Senators 
free  from  the  control  of  Congress,  and  not  the  election 
of  such  Senators,  ther^ore,  as  the  nominating  primary 
is  one  thing  and  the  election  another  and  different  tlung, 
the  power  of  the  State  as  to  the  primary  is  not  governed 
by  the  right  of  Congress  to  regulate  the  times  and  manner 
of  electing  Senators.  But  the  proposition  is  a  suicidal 
one,  since  it  at  one  and  the  same  time  retains  in  the  State 
the  only  power  it  could  possibly  have  as  ddegated  by  the 
clause  in  question  and  refuses  to  give  effect  to  the  regu- 
lating control  which  the  clause  confers  on  Congress  as 
to  that  very  power.  And  mark,  this  is  emphasised  by 
the  consideration  that  there  is  no  denial  here  that  the 
States  possess  the  power  over  the  federal  subject  result- 
ing from  the  provision  of  the  Constitution,  but  a  holding 
that  Congress  may  not  exert  as  to  such  power  to  regulate 
authority  which  the  terms  of  the  identical  clause  of  the 
Constitution  confer  upon  it. 
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But|  pfuttiiig  these  contradictions  aside,  let  me  test 
the  contention  from  oihear  and  distinct  points  of  view: 
(1)  In  last  analysis  the  contention  must  rest  upon  the 
proposition  that  ibeare  is  such  absolute  want  of  relation 
between  the  power  of  government  to  regulate  the  right 
of  the  citusen  to  seek  a  nomination  for  a  public  office 
and  its  authority  to  reguUte  the  election  after  nomination, 
that  a  paramount  govemmoit  authority  having  the 
rigiht  to  rq^ulate  the  latter  is  without  any  power  as  to 
tbe  former.  The  influence  of  who  is  nominated  for 
elective  office  upon  the  result  of  the  election  to  fill  that 
office  is  so  known  of  all  men  that  the  proposition,  may 
be  left  to  destroy  itself  by  its  own  statement. 

(2)  Moreovw,  the  proposition,  impliedly  at  least,  ex- 
cludes from  view  the  fact  that  the  powers  conferred  upon 
Congress  by  the  Constitution  carry  with  them  the.  right 
''to  make  all  laws  which  shall  be  necessary  and  proper 
for  canying  into  execution  the  foregoing  powers  " 
(Art.  I,  §  8|  d.  18),  and  in  doing  so  virtually  disregards 
the  previous  l^pslative  history  and  the  decisions  of  this 
court  sanctioning  the  same,  to  which  we  have  referred, 
since  that  practice  and  those  decisions  unmistakably 
recognise  that  the  power  under  the  clause  in  question 
exteoids  to  all  the  prerequisite  and  appropriate  incidents 
necessary  to  the  discharge  of  the  authority  given. 

(3)  From  a  somewhat  different  point  of  view  the  same 
result  is  even  more  imperatively  required.  Thus,  as  has 
been  seen,  the  election  was  had  under  the  Seventeenth 
Amendment  to  the  Constitution,  providing  for  the  elec- 
tion of  Senators  by  popular  vote  instead  of  by  the  state 
legislatures.  In  the  resolution  providing  for  the  passage 
of  that  Amendment  throu^  Congress,  as  first  reported 
by  Senator  Borah  on  behalf  of  the  judiciary  committee, 
after  making  the  changes  necessary  to  substitute  a  pro- 
vision causing  Senators  to  be  elected  by  popular  vote 
instead  of  by  the  legislatures  of  the  several  States,  the 
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provision  of  §  4  of  Article  I  reserving  to  Congress  the 
power  '^to  make  or  alter,"  except  as  to  places,  the  regu- 
lations adopted  by  the  several  States  as  to  the  ''times, 
places  and  manner  "  of  electing  Senators,  was  omitted^ 
thus  leaving  all  power  on  the  subject  in  the  States,  free 
from  any  regulating  control  of  Congress.  (S.  Rq>.  961, 
6l8t  Cong.,  3d  sess.) 

There  was  division,  however,  concerning  the  matter, 
manifested  by  a  proposition  to  amend  the  resolution, 
as  reported,  so  as  to  retain  the  omitted  provision,  thus 
preserving  the  power  of  Congress  as  originally  conferred 
(Cong.  Rec.,  voL  46,  Part  1,  p.  847).  The  l^^tive 
situation  thus  created  was  aptly  stated  by  Senator  Borah, 
referring  to  the  report  of  the  committee  and  to  the  propo- 
sition (submitted  by  Senator  Sutherland  of  Utah)  to 
amend  that  report  and  the  resolution  accompanying  it. 
He  said: 

''In  reference  to  the  amendment  which  has  been  sug- 
gested by  the  Senator  from  Utah  [Mr.  Sutherland],  it 
was  considered  at  some  length  before  the  committee.  The 
proposition  is  a  simple  one.  As  the  joint  resolution  now 
stands,  the  times,  places,  and  manner  of  electing  United 
States  Senators  is  left  entirely  to  the  State.  The  State 
may  determine  the  rules  and  regulations,  and  the  times, 
places,  and  manner  of  holding  elections  for  United  States 
Senators. 

"  If  the  amendment  as  offered  by  the  Senator  from  Utah 
should  prevail,  then  the  matter  would  be  left  as  it  now  is, 
subject  to  the  supervision  and  control  of  Congress."  ^ 

After  much  consideration,  the  amendment  offered  by 
Senator  Sutherland  was  carried.'  But  the  reported 
resolution,  as  thus  amended,  did  not  pass  during  that 
Congress.  In  the  first  session  of  the  following  Congress, 
however,  the  62d  Congress,  a  resolution  identical  in 

1  Ck>ng.  Rec.,  vol.  46,  Put  1,  p.  851. 
s  Cong.  Rao.,  vol.  46,  IVurt  4,  p.  3907. 
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tenms  with  the  one  which  had  been  reported  m  the  Senate 
at  the  previous  seesion  was  introduced  in  the  House  and 
passed  the  same.^  In  the  Senate  the  House  resolution 
was  favorably  reported  from  the  committee  by  Senator 
Borah,  ^  accompaniedi  however,  by  a  minority  report  by 
Senator  Sutherland,'  offering  as  a  substitute  a  resolution 
preserving  the  complete  power  of  Congress,  as  had  been 
provided  for  in  the  Senate  in  the  previous  Congress,  and 
an  amendment  to  the  same  effect  offered  by  Senator 
Bristow  was  subsequently  adopted,^  and  as  thus  amended 
the  resolution  was  ultimately  submitted  for  ratification, 
and,  as  we  have  seen,  was  ratified  and  promulgated.  (38 
Stat.  2049.) 

When  the  plain  purpose  of  the  Amendment  is  thus 
seen,  and  it  is  borne  in  mind  that,  at  the  time  it  was 
pending,  the  amendment  to  the  Corrupt  Practices  Act 
dealing  with  state  primaries  for  nominating  Unit^ 
States  Senators  which  is  now  before  us  was  in  the  process 
of  consideration  in  Congresf^,  and  when  it  is  further 
remembered  that,  after  the  passage  of  the  Amendment, 
Congress  enacted  legislation,  so  that  the  Amendment 
might  be  applied  to  state  senatorial  primaries,  there 
would  seem  to  be  an  end  to  all  doubt  as  to  the  power 
of  Congress. 

It  is  not  disputable  that  originally  instructions  to 
representatives  in  state  legislatures  by  party  conventions 
or  by  other  unofficial  bodies,  as  to  the  persons  to  be 
dected  as  United  States  Senators,  were  resorted  to  as  a 
means  of  indirectly  controlling  that  subject  and  thus,  in 
a  sense,  restricting  the  constitutional  provision  as  to 
the  mode  of  electing  Senators.  The  potentiality  of 
instructions  of  that  character  to  accompli^  that  result  is 

1 H.  Rep.,  No.  2,  62d  Cong.,  Ist  sera. 
•  Cong.  Rec.,  vol.  47,  Part  1,  p.  787. 
^  S.  Rep.,  No.  35,  62d  Cong.,  Ist  sess. 
« Cong.  Rec.,  vol.  47,  Part  2,  p.  1205. 
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amply  shown  by  the  development  of  our  constitutional 
institutipns  as  regards  the  electoral  coU^e,  where  it  has 
come  to  pass  that  the  unofficial  nomination  of  party 
has  rendered  the  discharge  of  its  duties  by  the  electoral 
college  a  mere  matter  of  form.  That  in  some  measure  at 
least  a  tendency  to  that  result  came  about  under  the 
constitutional  direction  that  S^iators  should  be  elected  by 
the  people  [legislatm'es]  would  appear  not  doubtful.  The 
situation  on  this  subject  is  illustrated  by  a  statement  in  a 
treatise  by  Haynes  on  ''Election  of  Senators,"  1906,  p.  132, 
as  follows: 

''Notwithstanding  our  rigid  Constitution's  decree  that 
the  senators  from  the  several  States  shall  be  elected  by 
'the  legislatures  thereof,'  this  act  of  the  lepslatures  may 
be  deprived  of  nearly  all  of  its  vitafity.  The  electicm 
of  President  offers  an  illustration  of  the  filching  of  actual 
power  away  from  the  electors  in  whom  it  is  vested  by 
law.  When  James  Russell  Lowell,  a  Republican  elector 
for  Massachusetts  in  1876,  was  m^ged  to  exercise  his 
independence  and  vote  for  Tilden,  he  declined,  saying 
that  'whatever  the  first  intent  of  the  Constitution  was, 
usage  had  made  the  presidential  electors  strictly  tfae^ 
instruments  of  the  party  which  chose  them.'  The  Con- 
stitution remains  unchanged,  yet  presidential  electors 
recognize  that  they  have  been  stripped  of  all  discretion. 
It  appears  that  under  certain  conditions  the  election 
of  Senators  by  state  legislatures  has  been  and  can  be 
made  an  equidly  perfunctory  affair." 

The  growth  of  the  tendency  to  make  the  indirect  result 
thus  stated  more  effective  evidently  was  the  genesis  of 
the  statutory  primary  to  nominate  S^iators.  See  state- 
ment concerning  an  amendment  to  the  constitution  of 
Nebraska  on  that  subject  as  early  as  1875,  in  the  same 
treatise,  p.  141. 

The  large  number  of  States  which  at  this  day  have  by 
law  established  senatorial  primaries  shows  the  develop- 
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ment  of  the  movement  which  origmated  so  long  ago  under 
the  circumstanceB  just  stated.  They  serve  to  indicate 
the  tenacity  of  the  conviction  that  the  relation  of  the 
primary  to  the  election  is  so  intimate  that  the  influence 
of  the  former  is  largely  determinative  of  the  latter.  I 
have  appended  in  the  margin  a  statement  from  a  publi- 
cation on  the  subject,'  showing  how  well  founded  thk 
conviction  is  and  how  it  has  come  to  pass  that  in  some 
cases  at  least  the  result  of  the  primary  has  been  in  sub- 
stance to  render  the  subsequent  election  merely  per- 
functory. Under  these  conditions  I  find  it  impossible 
to  say  Ihat  the  admitted  power  of  Congress  to  control  and 
regulate  the  election  of  Senators  does  not  embrace,  as 

. »  ■_ . . 

^  "In  many  western  and  southern  states  the  direct  primary  method 
has  been  apj^ed  to  the  choice  of  United  States  senators  as  well  as  to 
state  officers.^  In  the  southem  states,  victory  in  sadi  a  primary,  on 
the  Democratic  side,  is  practically  the  equivalent  of  an  election,  as 
there  is  but  one  effective  party  in  that  section  of  the  country.  The 
direct  nomination  of  senators  is  generally  accomplished  under  voluntary 
party  regulations,  as  in  Alabama,  Arkansas,  South  Carolina,  and 
Virginia.  In  other  cases,  however,  this  method  of  choice  has  been 
placed  under  l^gal  protection,  as  in  Florida  (1901),  Mississippi  (1902), 
Louisiana  (1906),  said  Texas  (1907).  Qome  northern  states  have  also 
adopted  this  method  of  direct  nomination.  Among  northern  states, 
Wisconsin  led  the  way  in  1903,  followed  by  Oregon  in  1904,  Montana 
in  1905,  Iowa,  Washington,  Nebraska,  North  Dakota  in  1907,  Illinois, 
Kansas,  New  Jersey,  Ohio,  and  Oklahoma  in  1908.  ...  In  some 
of  the  states,  as  in  Or^on,  candidates  for  the  legislature  are  afforded  an 
opportunity  to  pledge  themselves  to  vote  for  the  party  candidate 
receiving  the  highest  vote  in  the  regular  election.  In  other  cases  a 
pledge  is  made  to  vote  for  the  candidate  receiving  the  highest  number 
of  votes  in  the  primary.' "  (Merriam,  Primary  Elections,  1908,  pp. 
8^-85.) 

>  On  this  general  topic,  see  the  ezoelleit  treatise  on  The  Election  of 
Senators,  t^  George  H.  Haynes  (1906),  especially  c.  XI. 

*  Orison,  1904,  §  13.  In  Washington  the  candidate  may  pledge 
himself  to  vote  for  the  party  choice  for  United  States  senator  (1907. 
131).  .  This  latter  is  the  general  rule. 
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appropriate  to  that  power,  the  authority  to  regulate  the 
primary  held  under  state  authority. 

(4)  It  is  true  that  the  plenary  reservation  in  Congress 
of  the  power  to  control  the  States  in  the  exercise  of  the 
authority  to  deal  with  the  times,  places,  and  manner  of 
electing  S^iators  and  Representatives,  as  originally 
expressed  in  the  Constitution,  caused  much  perturbation 
in  the  conventions  of  the  several  States  which  were 
called  upon  to  consider  ratification,  resulting  from  the 
fear  that  such  power  to  r^;ulate  might  be  extended  to 
and  embrace  the  regulation  of  the  election  of  the  members 
of  the  state  legislatures  who  were  to  exercise  the  power 
to  elect  S^iators.  It  is  further  true  that  articles  in  the 
Federalist  and  other  papers  published  at  the  time  served 
to  dispel  the  fear  by  directing  attention  to  the  fact  that 
the  regulating  power  of  Congress  only  extended  to  the 
times  and  manner  of  electing  Senators  and  did  not 
include  an  authority,  even  by  implication,  to  deal  with 
the  election  of  the  state  legidatures,  which  was  a  power 
reserved  to  the  States.  But  this  only  served  to  em- 
phasize the  distinction  between  the  state  and  federal 
power  and  a£Fords  no  ground  at  this  late  day  for  saying 
that  the  reserved  state  power  has  absorbed  and  renders 
impossible  of  exercise  the  authority  of  Congress  to  r^u- 
late  the  federal  power  concerning  the  election  of  United 
States  Senators,  submitted,  to  the  extent  provided,  to  the 
authority  of  the  States  upon  the  express  condition  that 
such  authority  should  be  subordinate  to  and  controlled 
by  congressional  regulation. 

Can  any  other  conclusion  be  upheld  except*  upon  the 
theory  that  the  phantoms  of  attenuated  and  unfounded 
doubts  concerning  the  meaning  of  the  Constitution, 
which  have  long  perished,  may  now  be  revived  for  the 
purpose  of  depriving  Congress  of  the  right  to  exert  a 
power  essential  to  its  existence,  and  this  in  the  face  of 
the  fact  that  the  only  basis  for  the  doubts  which  arose  in 
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the  begiiming  (the  election  of  Senators  by  the  state 
legislatures)  has  been  completely  removed  by  the  Seven- 
teenth Amendment? 

I  do  not  stop  to  refer  to  the  state  cases  concerning  the 
distinction  betwe^i  state  legislative  power  to  deal  with 
elections  and  its  authority  to  control  primaries,  as  I 
cannot  discover  the  slightest  ground  upon  which  they 
could  be  ^yposite^  since  here  an  inherefit  federal  right 
and  the  provicdon  of  the  Constitution  in  dealing  with  it 
are  the  subjects  for  consideration. 

Moreover,  in  passing,  I  observe  that,  as  this  case  con- 
cerns a  state  primary  law  imposing  obligatory  results, 
and  the  act  of  Congress  dealing  with  the  same,  it  is  obvious 
that  the  effect  of  individual  action  is  wholly  beside  the 
issue. 

The  consequence  to  result  from  a  denial  to  Congress 
of  the  right  to  regulate  is  so  aptly  illustrated  by  the  case 
in  hand  that  in  leaving  the  question  I  r^er  to  it.  Thus, 
it  is  stated  and  not  denied  that,  in  the  state  primary  in 
question,  one  of  the  candidates,  as  permitted  by  the  state 
law,  propounded' himself  at  the  primary  election  as  the 
candidate  for  the  nomination  for  Senator  of  both  tl^ 
Republican  and  the  Democratic  parties.  If  the  candidacy 
had  been  successful  as  to  both,  the  subsequent  election 
would  have  been  reduced  to  the  merest  form. 

In  view,  then,  of  the  plain  text  of  the  Constitution,  of 
the  power  exerted  under  it  from  the  beguming,  of  the 
action  ol  Congress  in  its  legislation,  and  of  the  amend- 
ment to  the  Constitution,  as  well  as  of  the  legislative 
action  of  substantially  the  larger  portion  of  the  States, 
I  can  see  no  reason^for  now  denying  the  power  of  Con- 
gress to  regulate  a  subject  which  from  ite  very  nature 
inheres  m  and  is  concerned  with  the  election  of  Senators 
of  the  United  States,  as  provided  by  the  Constitution. 

The  indictment  remains  to  be  considered.  It  contained 
mx  counts.    For  the  moment,  it  suffices  to  say  that  the 
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first  four  all  dealt  with  a  common  subject,  that  is,  a 
conspiracy  between  Newberry  and  others  named  to  con- 
tribute and  expend,  for  the  purposes  of  the  state  primary 
and  general  election,  more  mon^  than  allowed  by  tli^ 
Corrupt  Practices  Act.  The  fifth  count  charged  a  con- 
spiracy on  the  part  of  the  defendants  to  commit  a  great 
nxunber,  to  wit,  one  thousand,  offenses  against  the  United 
States,  eadi  to  consist  of  giving  money  and  things  ol 
value  to  a  person  to  vote  for  Newberry  at  said  election, 
and  a  great  nxunber,  to  wit,  one  thousand,  other  offenses 
against  the  United  States,  each  to  consist  of  giving  monqr 
and  things  of  value  to  a  person  to  withhold  his  vote  from 
Henry  Ford  at  said  general  election.  The  sixth  count 
charged  a  conspiracy  to  defraud  by  use  of  the  mails. 

At  the  trial,  before  the  submission  of  the  case  to  the 
jury,  the  court  put  the  fifth  count  entirdy  out  of  the 
case  by  instructing  the  jury  to  disregard  it,  as  there  was 
no  evidence  whatever  to  sustain  it.  The  bribery  charge, 
therefore,  disappeared.  The  second,  third  and  fourth 
counts,  dealing,  as  I  have  said,  with  one  general  subject, 
were  found  by  the  court  to  be  all  in  substance  contained 
in  the  first  count.  They  were,  therefore,  by  direction  of 
the  court,  either  eliminated  or  consolidated  with  the 
first  count.  Thus,  as  contained  in  that  count,  the  matters 
charged  in  the  first  four  counts  were  submitted  to  the 
jury,  as  was  also  the  sixth  count;  but  the  latter  we  need 
not  further  consider,  as  upon  it  there  was  a  verdict  of 
not  guilty. 

The  case  therefore  reduces  itself  solety  to  the  matters 
covered  in  the  first  count.  That  count  charged  a  con- 
spiracy on  the  part  of  the  defendants,  135  in  number, 
including  Newberry,  to  conmdt  an  offense  against  ihe 
Jnited  States,  that  is,  the  offense  on  the  part  of  New- 
berry of  violating  the  Corrupt  Practices  Act  by  giving, 
contributing,  expending  and  using  and  by  causing  to 
be  given,  contributed,  expended  and  used,  in  procuring 
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his  nomination  and  election  as  such  Senatw  at  said  pri* 
maiy  and  general  elections,  a  sum  in  excess  of  the  amount 
which  he  might  lawfully  give,  contribute,  expend  or  use, 
and  cause  to  be  i^ven,  contributed,  expended  or  used  for 
such  purpose  under  the  laws  of  Michigan,  and  in  excess 
of  S10,000,  to  wit,  the  sum  of  S100,000;  and  on  the  part 
of  the  oth^r  defendants  of  aiding,  coimseling,  inducing, 
and  procuring  Newberry  as  such  candidate  to  give,  con- 
tribute, eaq)end  and  use,  or  cause  to  be  given,  contributed, 
escpended  or  used,  said  large  and  excessive  sum,  in  order 
to  procure  his  nomination  and  election. 

Con^iracy  to  contribute  and  expend  in  excess  of 
the  amount  permitted  by  the  statute  was,  then,  the  sole 
issue,  wholly  disassociated  from  and  disconnected  with 
any  corrupt  or  wrongful  use  of  the  amount  charged  to 
have  been  illegally  contributed  and  eq)ended.  As,  put- 
ting out  of  view  the  constitutional  question  already 
considered,  the  errors  assigned  are  based  solely  upon  as- 
serted misconstructions  of  the  statute  by  the  court  in 
its  charge  to  the  jury,  we  bring  the  statute  at  once  into 
view.   It  provides,  so  far  as  relevant  to  the  case  before  us : 

''No  candidate  f or  .  .  •  Senator  of  the  United 
States  shall  ffve,  contribute,  expend,  use,  or  promise, 
or  cause  to  be  ^ven,  contributed,  eiqiended,  used,  or 
promised,  in  procuring  his  nomination  and  election,  any 
sum,  in  the  aggregate,  in  excess  of  the  amount  which  he 
may  lawfully  give,  contribute,  expend,  or  promise  under 
the  laws  of  the  State  in  which  he  resides:  Providedf  That 
•  •  •  no  candidate  for  Senator  of  the  United  States 
shall  give,  contribute,  expend^  use,  or  promise  any  sum, 
in  the  aggregate,  exceeding  ten  thousand  dollars  in  any 
campaign  for  his  nomination  and  election:    .    .  .." 

Cpmiog  to  deal  with  the  statute,  the  court,  after  point- 
ing out  in  the  most  explicit  terms  that  the  limitation  on 
the  amount  which  mi^t  be  lawfully  contributed  and 
expended  or  caused  to  be  contributed  and  expended  in 
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the  case  at  hand  was  13,750  (that  being  the  limitation 
impoeed  by  the  laws  of  Michigan  adopted  by  the  statute 
of  the  United  States  just  quoted),  then  proceeded,  over 
objections  duly  reserved,  to  instruct  as  to  the  significance 
of.  the  statute,  involved  in  the  prohibitions,  (a)  against 
giving,  contributing,  e99)ending,  or  using,  and  (b)  against 
causing  to  be  given,  contributed,  expended,  or  used, 
money  in  excess  of  that  permitted  by  the  statute,  saying 
on  these  subjects  as  follows: 

(a)  ''It  is  important,  therefore,  that  you  should  under- 
stand the  meaning  of  the  language  employed  in  this 
Corrupt  Practices  Act,  and  that  you  should  understand 
and  comprehend  the  effect  and  scope  of  the  acC7  and  the 
meaning  of  the  language  there  employed,  and  the  effect 
and  scope  and  extent  of  the  prohibition  against  the 
e9q)enditure  and  use  of  mon^  therein  contained^ 

''The  words  'Give,  contribute,  expend  or  use  '  as 
^nployed  in  this  statute  have  their  usual  and  ordinary 
significance,  and  mean  furnish,  pay  out,  disbursej  em- 
ploy,  or  make  use  of.  The  term  ^  To  cause  to  be  expended, 
or  used  '  as  it  is  employed  in  this  statute,  means  to 
occasion,  to  effect,  to  bring  about,  to  produce  the  e99)endi- 
ture  and  use  of  the  mon^. 

"The  prohibition  contained  in  this  statute  against  the 
expenditure  and  use  of  money  by  the  candidate  is  not 
limited  or  confined  to  the  eiqienditure  and  use  of  his  own 
mon^.  The  prohibition  is  directed  against  the  use  and 
e9q)enditure  of  excessive  sums  of  money  by  the  candidate 
from  whatever  som-oe  or  from  whomsoever  those  moneys 
may  be  derived." 

(b)  "The  phrase  which  constitutes  the  prohibition 
against  the  candidate  'Causing  to  be  given,  contributed, 
expended  or  used  excessive  sums  of  mon^,'  is  not  limited 
and  not  confined  to  eaq)enditures  and  use  of  money  made 
directly  and  personally  by  himself.  This  prohibition 
extends  to  the  eq)enditure  and  use'  of  excessive  sums  of 
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money  in  which  the  candidate  actively  participatesy  or 
assistSy  or  adyisee,  or  directSi  or  induces,  or  procures. 
The  prohibition  extends  not  only  to  the  expenditure  and 
use  of  excessive  sums  of  money  by  the  candidate  directly 
and  personally^  but  to  such  use  and  e3q)enditure  throu^ 
his  agency,  or  procurement  or  assistance. 

"To  constitute  a  violation  of  this  statute  knowledge 
of  ^  the  expenditiupe  and  use  of  excessive  sums  of- money 
on  the  part  of  the  candidate  is  not  sufficient;  neither  is  it 
sufficient  to  constitute  a  violation  of  this  statute  that  the 
candidate  merely  acquiesces  in  such  eaq)enditures  and 
use.  But  it  is  sufficient  to  constitute  a  violation  of  this 
statute  if  the  candidate  actively  participates  in  doing 
the  things  which  occasion  such  esqienditures  and  use  of 
money  and  so  actively  participates  with  knowledge  that 
the  money  is  being  e9q)ended  and  used." 

Having  thus  fixed  the  meaning  of  the  prohibitions  of 
the  statute,  the.  court  came  to  apply  them  as  thus  defined 
to  the  particular  case  before  it,  saying: 

(c)  "To  apply  these  rules  to  this  case:  If  you  are  satis- 
fied from  the  evidence  that  the  defendant  Truman  H. 
Newberry  at  or  about  the  time  that  he  became  a  candidate 
for  United  States  Senator  was  informed  and  knew  that 
his  campaign  for  the  nomination  and  election  would  re< 
quire  the  eiq)enditure  and  use  of  more  money  than  is 
permitted  by  law  and  with  such  knowledge  became  a 
candidate,  and  thereafter  by  advice,  by  conduct,  by  his 
acts,  by  his  direction,  by  his  counsel,  or  by  his  procure- 
ment he  actively  participated  and  took  part  in  the  ex- 
penditure and  use  of  an  excessive  sum  of  money,  of  an 
unlawful  sum  of  money,  you  will  be  warranted  in  finding 
that  he  did  violate  this  statute  known  as  the  Corrupt 
Practices  Act." 

Whether  the  instructions  marked  (a)  and  (b),  if  im- 
e3q>lained,  were,  in  view  of  the  ambiguity  lurking  in 
many   of   the   expressions   used   therein,   prejudicially 
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erioneouB)  I  do  not  think  necessary  to  oonsideri  since  I 
see  no  escape  from  the  conclusion  that  the  instruction 
marked  (c),  which  made  application  of  the  view  of  the 
statute  stated  in  the  previous  passages  (a)  and  (b),  was 
in  clear  conflict  with  the  text  of  the  statute  and  was 
necessarily  of  a  seriously  prejudicial  nature,  since  in  sub- 
stance it  announced  the  doctrine  that,  under  the  statute, 
although  a  candidate  for  the  office  of  Senator  might  not 
have  contributed  a  cent  to  the  campaign  or  caused  others 
to  do  so,  he  nevertheless  was  guilty  if  he  became  a  candi- 
date or  continued  as  such  after  acquiring  knowledge 
that  more  than  $3,750  had  been  contributed  and  was 
being  expended  in  the  campaign.  The  error  in  the  in- 
struction plainly  resulted  from  a  failure  to  distinguish 
between  the  subject  with  which  the  statute  dealt — 
contributions  and  expenditures  made  or  caused  to  be 
made  by  the  candidate — and  cadipaign  contributions 
and  expenditures  not  so  made  or  caused  to  be  made, 
and  therefore  not  within  the  statute. 

There  can  be  no  doubt,  when  the  limitations  as  to 
eiqienditure  which  the  statute  imposed  are  considered 
in  the  light  of  its  context  and  its  genesis,  that  its  pro- 
hibitions on  that  subject  were  intended,  not  to  restrict 
the  right  of  the  citizen  to  contribute  to  a  campaign,  but 
to  prohibit  the  candidate  from  contributing  and  expend- 
ing or  causing  to  be  contributed  and  expended,  to  secure 
his  nomination  and  election,  a  larger  amount  than  the 
sum  limited  as  provided  in  the  statute.  To  treat  the 
candidacy,  as  did  the  charge  of  the  court,  as  being  neces- 
sarily the  cause,  without,  more,'  of  the  contribution  of 
the  citizen  to  the  campaign,  was  therefore  to  confound 
things  which  were  wholly  different,  to  the  frustration  of 
the  very  object  and  purpose  of  the  statute.  To  illustrate: 
Under  the  instruction  given,  in  every  case  where  to  the 
knowledge  of  the  candidate  a  sum  in  excess  of  the  amount 
limited  by  the  statu^  was  contributed  by  citisens  to  the 
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campaign,  the  candidate,  if  he  failed  to  withdraw,  woiild 
be  subject  to  criminal  prosecution  and  puni^dmient.  So 
also,  contributions  by  citizens  to  the  expenses  of  the 
campaign,  if  only  knowledge  could  be  brought  home  to 
them  that  the  aggregate  of  such  contributions  would 
exceed  the  limit  of  the  statute,  would  bring  them,  as 
illustrated  by  this  case,  within  the  conspiracy  statute 
and  accordingly  subject  to  prosecution.  Under  this 
view,  the  greater  the  public  service,  and  the  higher  the 
character,  of  the  candidate,  giving  rise  to  a  correspond- 
ingly complete  and  self-sacrificing  support  by  the  elec- 
torate to  his  candidacy,  the  more  inevitably  would 
criminality  and  infamous  punishment  result  bo^  to  the 
candidate  and  to  the  citisen  who  contributed. 

As  it  follows  from  the  considerations  which  I  have 
stated  that  the  judgment  below  was,  in  my  opinion,  clearly 
wrong  and  therrfore  should  be  reversed,  it  is  not  necessary 
that  I  should  go  further  and  point  out  bow  cogently  imder 
the  case  presented  the  illustrations  just  previously  made 
apply  to  it.  For  the  reasons  stated,  although  I  dissent 
from  the  ruling  of  the  court  as  to  the  imconstitutionality 
of  the  act  of  Congress,  I  nevertheless  think  its  judgment 
of  reversal  should. be  adopted,  qualified,  however,  so  as 
to  reserve  the  right  to  a  new  trial. 

Mb.  JusncB  PstNirr,  concurring  in  part: 

I  concur  in  the  judgment  reversing  the  conviction  of 
plaint^s  in  error,  but  Upon  grounds  fundamentally 
different  from  those  adopted  by  the  majority:  my  view 
being  that  there  is  no  constitutional  infirmity  in  the  act 
of  Congress  that  underlies  the  indictment,  but  that  there 
was  an  error  in  the  suboussion  of  the  case  to  the  jury 
that  calls  for  a  new  trial. 

The  constitutional  question  is  so  important  that  it 
deserves  treatment  at  length. 
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The  Federal  Corrupt  Practices  Act  (Act  of  June  25| 

1910,  c.  392,  36  Stat.  822;  amended  by  Act  of  August  19, 

1911,  c.  33,  37  Stat.  25,  28)  limits  the  amount  of  money 
that  may  be  given,  contributed,  expended,  used,  or 
promised,  or  caused  to  be  given,  contributed,  expended, 
used,  or  promised  by  a  isandidate  for  Representative -in 
Congress  or  for  Senator  of  the  United  States  in  procuring 
his  nomination  and  election,  to  a  sum  not  in-  excess  of 
the  amount  he  may  lawfully  give,  contribute)  expend,  or 
promise  under  the  laws  of  the  State  of  his  residence;  with 
a  proviso  that  in  the  case  of  a  candidate  for  R^resentative 
the  amount  shall  not  exceed  $5^000,  and  in  the  case  of  a 
candidate  for  Senator  shall  not  exceed  .S10,000,  in  any 
campaign  for  nomination" and  election;  and  a  further 
proviso  that  any  assessment,  fee,  or  charge  made  or 
levied  upon  candidates  by  the  laws  of  the  State,  or  moneys 
expended,  for  the  candidate's  necessary  personal  expenses 
for  travel  and  subsistence,  stationery  and  postage,  writing 
or  printing  (other  than  in  newspapers),  and  distributing 
letters,  circulars,  and  posters,  and  for  telegraph  and 
telephone  service,  shall  not  be  regarded  as  an  exp^iditure 
or  considered  as  a  part  of  the  sum  fixed  as  the  limit  of 
expense.  Section  10  of  the  act  (36  Stat.  824),  renumbered 
as  §  11  by  the  amendment  (37  Stat.  26),  prescribes  fine 
or  imprisonment  for  a  willful  violation  of  any  of  its  pro- 
visions. The  act  and  amendment  were  passed  before 
the  adoption  of  the  Seventeenth  Amendment,  providing 
for  the  election  of  Senators  by  direct  vote  of  the  people 
(declared  adopted  May  31,  1913;  38  Stat.  2049);  but  it 
is  clear — ^indeed  undisputed — ^that,  for  present  purposes, 
they  are  to  receive  the  same  construction  and  effect  as 
if  enacted  after  adoption  of  the  Amendment. 

The  present  case  arose  out  of  a  campaign  for  nomin- 
ation and  election  of  a  Senator  in  the  State  of  Michigan, 
where  a  statute  (Act  No.  109,  §  1,  Mich.  Pub.  Acts,  1913) 
limits  the  amount  of  money  that  may  be  paid,  and  <rf 
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expenses  that  may  be  authorized  or  mcurred  by  or  on 
bdialf  of  any  candidate  to  be  paid  by  him  in  order  to 
secure  his  nomination  to  any  public  office  in  the  State,  to 
25  per  centum  of  one  year's  salary  of  the  office,  and  im- 
poses a  similar  limit  upon  expenditures  by  or  on  bdialf 
of  any  candidate  who  has  received  the  nomination.  By 
§  19  of  the  same  statute  '^public  office"  is  made  to  apply 
to  any  national  office  filled  by  the  voters  of  the  State,  as 
well  as  to  the  office  of  presidential  elector  and  United 
States  Senator.  The  acts  of  Congress,  in  connection 
with  the  statute  of  the  State,  limit  the  amount  that  a 
candidate  for  Senator  of  the  United  States  may  give, 
contribute,  expend,  use^  or  promise,  or  cause  to  be  given, 
contributed,  expended,  used,  or  promised,  in  procuring 
his  nomination  and  election,  to  $3,750  in  the  aggr^^te, 
aside  from  those  e3q)enditures  that  are  specifically  per- 
mitted without  limit. 

Plaintiffs  in  error  were  indicted  and  convicted  in  the 
United  States  District  Court  for  a  conspiracy  (§37, 
Criminal  Code)  to  commit  an  offense  against  the  United 
States,  to  wit,  the  offense,  on  the  part  of  Truman  H.  New- 
berry, of  willfully  violating  the  acts  of  Congress  above 
referred  to  by  giving,  contributing,  expending,  and  using, 
and  by  causing  to  be  given'i  contributed,  expended,  and 
used,  in  procuring  his  nomination  and  election  as  Senator 
of  the  United  States  at  the  primary  and  general  elections 
in  the  year  1918,  a  sum  in  excess  of  the  amount  thus 
limited,  to  wit,  the  sum  of  S100,000,  and  on  the  part  of 
the  other  defendants  of  aiding,  counseling,  inducing,  and 
procuring  (§  332,  Criminal  Code)  said  Truman  H.  New- 
berry so  to  give,  contribute,  expend,  and  use,  and  cause 
to  be  ^ven,  contoibuted,  e3q)ended,  and  used  said  large 
sums  of  money  in  excess  of  the  amounts  permitted,  etc. ; 
no  part  of  which  money  was  to  be  expended  for  any  of 
the  purposes  specifically  permitted  without  limit;  numer- 
ous overt  acts  being  aJleged  to  have  been  done  by  one 
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or  more  parties  defendant  to  effect  the  object  of  the  con- 
spiracy. 

The  averments  of  the  indictment  and  the  evidence  at 
the  trial  related  especially  to  expenditmw  contemplated 
to  be  made,  and  in  fact  made,  to  bring  about  Mr,  New- 
berry's selection  at  a  nominating  or  primary  election 
held  in  August,  1918,  with  only  minor  e:q)enditureB  made 
after  that  date  and  in  contemplation  of  the  general  elec- 
tion which  was  held  in  the  following  November.  The 
case  is  brought  to  this  court  by  direct  writ  of  error,  upon 
the  fimdamental  contention  that  the  acts  of  Congress, 
in  so  far  as  they  assume  to  regulate  primary  elections  and 
limit  the  expenditures  of  money  that  may  be  made  or 
caused  to  be  made  by  a  candidate  therein,  are  in  excess 
of  the  power  conferred  upon  Congress  to  regulate  the 
''manner  of  holding  elections  for  S^iators  and  Repre- 
sentatives"  by  §4  of  Article  I  of  the  Constitution  of 
the  United  States.  This  question  was  raised,  but  not 
decided,  in  United  States  v.  GradweUy  243  U.  S.  476, 
487-488;  Bkdr  y.  United  States,  250  U.  S.  273,  278- 
279. 

For  reasons  to  be  stated  below,  I  consider  it  erroneous 
to  treat  the  question  as  dependent  upon  the  words  of  the 
cited  section  alone.  I  will,  however,  first  deal  with  that 
section,  viewing  it  in  connection  with  other  provisions 
immediately  associated  with  it  and  here  quoted  : 

''Article  I.  Section  1.  All  legislative  Powers  herein 
granted  shall  be  vested  in  a  Congress  of  the  United  States, 
which  shall  consist  of  a  Senate  and  House  of  Repre- 
sentatives. 

"Section  2.  The  House  of  Representatives  shall  be 
composed  of  Members  chosen  every  second  Year  by  the 
People  of  the  several  States,  and  the  Electors  in  each 
State  shall  have  the  Qualifieations  requisite  for  Electors 
of  tjbe  most  numerous  Branch  of  the  State  Lefcislature 
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(Section  3  id  superseded  by  the  Seventeenth  Amend- 
ment, which  provides) : 

''Article  XVn.  The  Senate  of  the  United  States  shaU 
be  composed  of  two  Senators  from  each  State,  elected  by 
the  people  thereof,  •  •  .  The  electors  in  each  State 
shall  have  the  qualifications  requisite  for  electors  of  the 
most  numierous  branch  of  the  State  legislatures.    .    .    /' 

'^  Section  4.  The  limes,  Places  and  Manner  of  hold- 
ing Elections  for  Senators  and  Representatives,  shall  be 
prescribed  in  each  State  by  the  L^islature  thereof;  but 
the  Congress  may  at  any  time  by  Law  make  or  alter  such 
Regulations,  except  as  to  the  Places  of  chusing  Senators 


^'Section  6.  Each  House  shall  be  the  Judge  of  the 
Elections,  Returns  and  Qualifications  of  its  own  Mem- 

It  is  contended  that  Congress  has  no  power  to  regulate 
the  amount  of  money  that  may  be  esqpended  by  a  candi- 
date to  secure  his  being  named  in  the  primary  election; 
that  the  power  ''to  regulate  the  manner  of  holding  elec- 
tions," etc.,  relates  solely  to  the  general  elections  where 
Senators  or  Representatives  are  finally  chosen.  Why 
should  "the  maimer  of  holding  elections  "  be  so  narrowly 
construed?  An  election  is  the  choosing  of  a  person  by 
vote  to  fill  a  public  office.  In  the  nature  of  things  it  is  a 
complex  process, ;  involving  some  examination  of  the 
qualifications  of  those  from  whom  the  choice  is  to  be 
made  and  ci  those  by  whom  it  is  to  be  made;  some  oppor- 
tunity for  the  electors  to  consider  and  canvasb  the  claims 
of  the  eligibles;  and  some  method  of  narrowing  the  choice 
by  diminating  candidates  until  one  finally  secures  a 
majority,  or  at  least  a  plurality,  of  the  votes.  For  the 
process  of  elimination,  instead  of  tentative  elections  par- 
ticipated in  by  all  the  electors,  nominations  by  parties 
or  groups  of  citusens  have  obtained  in  the  United  States 
from  an  early  period.    Latterly  the  processes  of  nomin- 
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ation  have  been  regulated  by  law  in  many  of  the  States, 
through  the  establishment  of  official  primary  elections. 
]3ut  in  the  essential  sense,  a  sense  that  fairly  comports 
'vith  the  object  and  purpose  of  a  (Constitution  such  as 
ours,  which  deals  in  broad  outline  with  matters  of  sub- 
stance and  is  remarkable  for  succinct  and  pithy  modes 
of  expression,  all  of  the  various  processes  above  indicated 
(all  fairly  within  the  definition  of  '^the  manner  of  holding 
elec!tions."  This  is  not  giving  to  the  word  '^elections  " 
a  significance  different  from  that  which  it  bore  when  the 
(Constitution  was  adopted,  but  is  simply  recognizing  a 
content  that  of  necessity  always  inhered  in  it.  The 
nature  of  that  instrument  required,  as  Chief  Justice 
Marshall  pointed  out  in  McCvUach  v.  Maryland^  4  Wheat. 
316,  407,  'Hhat  only  its  great  outlines  should  be  marked, 
its  important  objects  designated,  and  the  noinor  in- 
gredients which  compose  those  objects,  be  deduced  from 
the  nature  of  the  objects  themselves." 

It  is  said  that  §4  of  Art.  I  does  not  confer  a  graieral 
power  to  regulate  elections,  but  only  to  regulate  ''the 
manner  of  holding"  them.  But  this  can  mean  nothing 
less  than  the  entire  mode  of  procedtue — ^the  essence,  not 
merely  the  form,  of  conducting  the  elections.  The  only 
specific  grant  of  power  over  the  subject  contained  in  the 
Ck)nstitution  is  contained  in  that  section;  and  the  power 
is  conferred  primarily  upon  the  legislatures  of  the  several 
States,  but  subject  to  revision  and  modification  by  (Con- 
gress. If  the  preliminary  processes  of  such  an  election 
are  to  be  treated  as  soniething  so  separate  from  the  final 
choice  that  they  are  not  within  the  power  of  Congress 
under  this  provision,  they  are  for  the  same  reason  not 
within  the  power  of  the  States,  and,  if  there  is  no  other 
grant  of  power,  th^  must  p^orce  remain  wholly  un- 
r^ulated.  For  if  this  section  of  the  Constitution  is  to  be 
strictly  construed  with  respect  to  the  power  granted  to 
Ck)ngress  thereunder,  it  miist  be  construed  with  equal 
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tstrictness  with  respect  to  the  power  conf^red  upon  tlie 
States;  if  the  authority  to  r^^te  the  ''nianner  of  hold- 
ing elections  "  does  not  carry  with  it  ex  vt  termini  authori  ty 
to  r^ulate  the  preliminary  election  held  for  the  purpose 
of  proposing  candidates,  then  the  States  can  no  more 
exratnse  authority  oyer  this  than  Congress  can;  mu3h 
less  an  authority  exclusive  of  that  of  (Congress.  For  the 
election  of  Senators  and  Representatives  in  Congrc^ 
is  a  federal  function;  whatever  the  States  do  in  the  matter 
they  do  under  authority  derived  from  the  Constitution 
of  the  United  States.  The  reservation  contained  in  the 
Tenth  Amendment  cannot  properly  operate  upon  tliis 
subject  in  favor  of  the  state  governments;  they  could  rot 
reserve  power  over  a  matter  that  had  no  previous  exi  st- 
ence;  hence  if  the  power  was  not  del^^ted  to  the  United 
States  it  must  be  deemed  to  have  been  reserved  to  the 
people,  and  would  require  a  constitutional  amendment 
to  bring  it  into  play— a  deplorable  fesult  of  strict  con- 
struction. 

But  if  I  am  wrong  in  this,  and  the  power  to  regulate 
primary  elections  could  be  deemed  to  have  been  reserved 
by  the  States  to  the  exclusion  of  Congress,  the  result 
would  be  to  leave  the  general  Government  destitute  of 
the  means  to  insure  its  own  preservation  without  govern- 
mental aid  from  the  States,  which  they  might  either 
grant  or  withhold  according  to  their  own  will.  This 
would  render  the  Government  of  the  United  States  some- 
thing less  than  supreme  in  the  exercise  of  its  own  appro- 
priate powers;  a  doctrine  supposed  to  have  been  laid  at 
rest  forever  by  the  decisions  of  this  court  in  McChUmi  v. 
Maryland,  4  Wheats  316,  405,  et  aeq.;  Cohens  v.  Virginia. 
6  Wheat.  264,  381,  387,  4l4;  and  many  other  decisions 
in  the  time  of  Chief  Justice  Marshall  and  since. 

But  why  should  the  primary  election  (or  nominating 
convention)  and  the  final  election  be  treated  as  things  so 
separate  and  apart  as  not  to  be  both  included  in  §  4  of 
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Article  I?  The  former  has  no  reason  for  enstenoe,  no 
function  to  perform,  except  as  a  preparation  for  the  latto*; 
and  the  latter  has  been  found  by  experience  in  many 
States  impossible  of  orderly  and  suooessful  accomplish- 
ment without  the  former. 

Why  should  this  provision  of  the  Constitution— so  vital 
to  the  very  structure  of  the  Goveroment — ^be  so  narrowly 
construed?  It  is  said  primaries  were  unknown  when  the 
Constitution  was  adopted.  So  were  the  steam  railway 
and  the  electric  .tel^^ph.  But  the  authority  of  Congress 
to  regulate  commerce  among  the  several  States  was 
extended  over  these  instrumentalities,  because  it  was 
recognized  that  the  mann^  of  conducting  the  commerce 
was  not  essential.  And  this  court  was  prompt  to  recognise 
that  a  transportation  of  merchandise,  incidentally  into*- 
rupted  for  a  traoporaiy  purpose,  or  proceeding  under 
successii^  bills  of  lading  or  means  of  transport,  some 
operating  wholly  intra-etate,  was  none  the  less  interstate 
commerce,  if  such  commerce  was  the  practical  and  essen- 
tial result  of  all  that  was  done.  The  Danid  BaU^  10  Wall 
557,  565;  Sovihem  Pacific  Terminal  Co.  v.  InJberMle 
Commerce  CcmmaeUm,  219  U.  S.  498,  526,  527;  Ohio  Rail- 
road Commiaeion  v.  Worthington,  225  U.  S.  101,  108,  110; 
United  States  v.  UnianStock  Yard  Co.,  226X7.  S.  286,  304; 
Texas  A  New  Orleans  B.  R.  Co.  v.  Sabine  Tram  Co.,  227 
U.  S.  Ill,  124. 

Why  is  it  more  difficult  to  reooguize  the  integral  re- 
lation of  the  several  steps  in  the  process  of  election? 

Congress,  by  the  so-called  Enforcement  Act  of  May  31, 
1870,  c.  114,  §  20, 16  Stat.  140,  145,  and  the  supplement 
apiNt)ved  February  28,  1871,  c.  99,  §§  1,  2,  3,  4,  16  Stat. 
433,  434,  prescribed  a  variety  of  regulations  relating  to 
elections  of  members  of  tiie  House  of  BepresaitativeB,. 
including  pioviaioiiB  for  safeguarding  the  registration 
of  voters.  These  were  carried  into  the  Bevised  Statutes 
as  §§  2011,  2016,  2021,  2022,  5522.     They  were  attacked 
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as  imconstitutioiial  in  Ex  parte  Siebdd^  100  U.  S.  371^  and 
were  sustained  as  an  exertion  of  the  authority  of  Congress 
to  pass  laws  for  regulating  and  superintending  sUch  elec- 
tions and  for  securing  their  purity — without  suggestion 
that  the  registration  of  voters  was  not,  for  practicid  pur- 
poses, a  part  of  the  election  itself  and  subject  to  regu- 
lation as  such.  Yet,  in  point  of  causation,  identification 
of  voters  is  related  to  the  election  no  more  closely  than 
is  the  naming  of  candidates. 

It  is  said  that  if  ''the  manner  of  holding  elections  " 
had  been  understood  in  a  sense  to  include  thenominating 
procedure,  ratification  of  the  Constitution  by  the  state 
conventions  could  not  have  been  secured.  I  do  not  see 
how  this  can  be  confidently  asserted,  in  view  of  the  fact 
that,  by  the  very  hypothesis,  the  conventions  ratified  a 
specific  provision  for  regulating  the  only  manner  of  hold- 
ing elections  with  whidh  they  were  familiar — dealt  with 
the  entire  subject  without  limitation.  Mr.  Justice  Story, 
in  rehearsing  the  objections,  and  the  reasoning  by  which 
they  were  met,  with  citations  from  the  debates  and  from 
the  Federalist,  refers  to  no  objection  that  would  be  more 
cogent,  supposing  the  regulation  were  extended  to  nonnn- 
ating  procedure,  than  it  would  be  if  the  regulation  were 
confined  to  the  ultimate  election.  Story  Const.,  §§  814- 
827.  The  sufficient  answer  to  all  objections  was  found 
in  Hamilton's  ''plain  proposition,  that  every  government 
ought  to  contain  in  itse^  (he  means  of  its  own  preservaiionJ^ 
Federalist,  No.  59. 

What  was  said,  in  No.  60  of  the  Federalist,  about  the 
authority  of  the  national  government  being  restricted  to 
the  regulation  of  the  times,  the  places,  and  the  manner 
of  elections,  was  in  answer  to  a  criticism  that  the  national 
power  over  the  subject  "might  be  employed  in  such  a 
manner  as  to  promote  the  election  of  some  favorite  class 
of  men  in  exclusion  of  others,"  as  by  discriminating  "be- 
tween the  different  dqiartments  of  industry,  or  between 
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the  different  kinds  of  property,  or  between  the  different 
degrees  of  property";  or  by  a  leaning  ''in  favor  of  the 
landed  interest,  or  the  moneyed  interest,  or  the  mercantile 
interest,  or  the  manufacturing  interest";  and  it  was  to 
support  his  contention  that  there  was  "no  method  of 
securing  to  the  rich  the  preference  apprehended,  but  by 
prescribing  qualifications  of  property  either  for  those  who 
may  elect,  or  be  elected,"  which  formed  no  part  of  the 
power  to  be  conferred  upon  the  national  government, 
that  Hamilton  proceeded  to  say  that  its  authority  would 
be  ''expressly  restricted  to  the  regulation  of  the  times, 
the  places,  and  the  manner  of  elections."  This  authority 
would  be  as  much  restricted,  in  the  sense  there  intended, 
if  "the  manner  of  elections  "  were  construed  to  include 
all  the  processes  of  election  from  first  to  last.  The  restric- 
tion arose  from  the  express  qualifications  prescribed  for 
members  X)i  Ho\ise  and  Senate,  and  for  those  who  were 
to  choose  them;  subject  to  which  all  regulation  of  pre- 
liminary, as  well  as  of  final,  steps  in  the  election  neces- 
sarily would  have  to  proceed. 

In  support  of  a  narrow  construction  of  the  power  of 
Congress  to  regulate  "the  manner  of  elections  "  of  its 
membership,  it  is  said  there  is  a  check  against  corruption 
and  kindred  evils  affecting  the  nominating  procedure, 
in  the  authority  of  each  House  to  judge  of  the  elections, 
returns,  and  qualifications  of  its  own  members;  the  sug- 
gestion being  that  if — ^to  take  a  clear  case — it  appeared 
that  one  chosen  to  the  Senate  had  secured  his  election 
through  bribeiy  and  corruption  at  the  nominating  primary, 
he  might  be  refused  admittance.  Obviously,  this  amounts 
to  a  concession  that  the  primary  and  the  definitive  elec- 
tion, whose  legal  separateness  is  insisted  upon,  axe  essen- 
tially but  parts  of  a  single  process;  el^e  how  could  the 
conduct  of  a  candidate  with  reference  to  the  primary 
have  legitimate  bearing  upon  the  question  of  his  election 
as  Senator?    But  the  suggestion  involves  a  fundamental 
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error  of  reasoning.  The  power  to  judge  of  the  elections 
and  qualifications  of  its  members^  inhering  in  each  House 
by  virtue  of  §  5  of  Art.  I,  is  an  important  power,  essential 
in  our  system  to  the  proper  organization  of  an  elective 
body  of  representatives.  But  it  is  a  power  to  jttdge,  to 
determine  upon  reasonable  consideration  of  pertinait 
matters  of  fact  according  to  established  principles  and 
rules  of  law;  not  to  pass  an  arbitrary  edict  of  exclusion. 
And  I  am  unable  to  see  how,  in  right  reason,  it  can  be 
held  that  one  of  the  Houses  of  (Congress,  in  the  just  exer- 
cise of  its  power,  may  exclude  an  elected  member  for 
securing  by  bribery  his  nomination  at  the  primary,  if  the 
r^ulation  by  law  of  his  conduct  at  the  prinoLary  is  b^ond 
the  constitutional  power  of  Congress  itself.  Moreover, 
the  power  of  each  House,  even  if  it  might  rightfully  be 
applied  to  exclude  a  member  in  the  case  suggested,  is  not 
an  adequate  check  upon  bribery,  corruption,  and  oth^ 
irregularities  in  the  primary  elections.  It  can  impose  no 
penal  consequences  upon  the  o£fender;  when  affirmatively 
exercised  it  leaves  the  constituency  for  the  time  without 
proper  representation;  it  may  exclude  one  improperly 
elected,  but  furnishes  no  rule  for  the  futiu^e  by  which 
the  selection  of  a  fit  representative  may  be  assured;  and 
it  is  exerted  at  the  will  of  but  a  single  House,  not  by  Con- 
gress as  a  law-making  body. 

But  if  I  am  wrong  thus  far — if  the  word  "elections" 
in  Art.  I,  §  4,  of  the  Constitution  must  be  narrowly  con- 
fined to  the  single  and  definitive  step  described  as  an 
election  at  t^e  time  that  instrument  was  adopted — 
nevertheless  it  seems  to  me  too  clear  for  discussion  that 
primary  elections  and  nominating  conventions  are  so 
closely  related  to  the  final  election,  and  their  proper 
regulation  so  essential  to  effective  regulation  of  the  latter, 
so  vital  to  representative  government,  that  power  to 
regulate  them  is  within  the  general  authority  of  Congress. 
It  is  matter  of  common  knowledge  that  the  great  mass  of 
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the  American  electorate  is  grouped  into  political  partieBy 
to  one  or  the  other  of  which  voters  adhere  with  tenacity, 
due  to  their  diverg^t  views  on  questions  of  public  policy, 
their  interests,  their  environment,  and  various  other  influ- 
ences, sentimental  and  historical.  So  strong  with  the  great 
majority  of  voters  are  party  associations,  so  potent  the 
party  slogan,  so  eflfective  the  party  organisation,  that  the 
likelihood  of  a  candidate  succeeding  in  an  election  without 
a  party  nomination  is  practically  negligible.  As  a  result, 
every  voter  comes  to  the  polls  on  the  day  of  the  general 
election  confined  in  his  choice  to  those  few  candidates  who 
have  received  party  nominationia,  and  constrained  to  con- 
sider their  eligibility,  in  point  of  personal  fitness,  as  af- 
fected by  their  party  associations  and  thdr  obligation  to 
pursue  more  or  less  definite  lines  ci  policy,  with  which  the 
voter  may  or  may  not  agree.  As  a  practical  matter,  the  ul- 
timate choice  of  theinass  of  vot«i3  is  predetermined  whra 
the  nominations  have  been  made.  Hence,  the  authbriiy 
of  Congress  to  r^ulate  the  primary  elections  and  nominat- 
ing conventions  arises,  of  necessity,  not  from  any  in- 
definite or  implied  grant  of  power,  but  from  one  clearly 
expressed  in  tlie  (Constitution  itself  (Art.  I,  §  8,  cl.  18) — 
"To  make  aU  Laws  which  shall  be  necessary  and  proper 
for  carrying  into  Execution  the  foregoing  Pow^,  and  all 
other  Powers  vested  by  this  Constitution  in  the  Govern- 
ment of  the  United  States,  or  in  any  Department  or 
Officer  thereof. "  This  is  the  power  preservative  of-  all 
others,  and  essential  for  adding  vitality  to  the  framework 
of  the  Government.  Among  the  primary  powers  to  be 
carried  into  effect  is  the  power  to  l^^islate  throu^  a 
Congress  consisting  of  a  Senate  and  House  of  Representa- 
tives chosen  by  the  people — ^in  short,  the  power  to 
maintain  a  law-making  body  representative  in  its  charac- 
ter. Another  is  the  specific  power  to  regulate  the  "manner 
of  holding  elections  for  Senators  and  Representatives,'' 
conferred  by  $  4  of  the  first  Article;  and  if  this  does  not  in 
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literal  terms  extend  to  nominating  proceedings  intimately 
related  to  the  election  itself,  it  certainly  does  not  in 
terms  or  by  implication  exclude  federal  control  of  those 
proceedings.  From  a  grant  to  the  States  of  power  to 
r^ulate  the  principal  matter,  expressly  made  subject 
to  revision  and  alteration  by  the  Congress,  it  is  imposable 
to  imply  a  grant  to  the  States  of  regulatory  authority 
over  accessory  matters  exclusive  of  the  Congress.  And 
it  is  obvious  that  if  clause  18  adds  nothiog  to  the  content 
of  the  other  express  powers,  when  these  are  literally 
interpreted,  it  has  no  efficacy  whatever  and  must  be 
treated  as  surplusage.  It  has  not,  heretofore,  beai  so 
regarded.  The  subject  was  exhaustively  treated  by 
Chief  Justice  Marshall,  speaking  for  the  court  in  the 
great  case  already  referred  to,  McCuUoch  v.  Maryland^ 
4  Wheat.  316,  411-424,  where  he  pointed  out,  pp.  419, 
420:  '^Ist.  The  clause  is  placed  among  the  powers  of 
Congress,  not  among  the  limitations  on  those  powers. 
2nd.  Its  terms  purport  to  enlarge,  not  to  diminish  the 
powers  vested  in  the  goveiimient.  It  purports  to  be  an 
additional  power,  not  a  restriction  on  those  already 
granted. "  According  to  the  conclusive  reasoning  adopted 
in  that  case,  whatever  meaning  may  be  attributed  to 
§  4  of  Art.  I,  there  is  added  by  clause  18  of  §.  8  everything 
necessary  or  proper  for  carrying  it  into  execution — ^which 
means,  into  practical  and  complete  effect. 

The  passage  of  the  act  under  consideration  amounts 
to  a  determination  by  the  law-making  body  that  the 
regulation  of  primary  elections  and  nominating  conven- 
tions is  necessanr  if  the  Senate  and  House  of  Representa- 
tives are  to  be,'  in  a  full  and  proper  sense,  representative 
of  the  people.  Not  only  is  this  true  of  those  cases  referred 
to  in  the  report  of  the  Senate  Committee  (Senate  Bept. 
No.  78,  ffi2d  Cong.,  1st  sees.,  p.  2)  where  the  parties  are  so 
unequally  divided  that  a  nomination  by  the  majority 
party  is  equivalent  to  election;  but  it  is  tiue  in  every  case 
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to  ihe  extent  that  the  nbmixiating  prooesQes  virtually 
eluninate  from  consideration  by  the  electors  all  eligible 
candidates  except  the  few — ^two  or  three,  perhaps — ^who 
succeed  in  receiving  party  nominations.  Sinister  in- 
fluences exerted  upon  the  primaries  inevitably  have  their 
effect  upon  the  ultimate  election — are  employed  for  no 
other  reason.  To  safeguard  the  final  elections  while 
leaving  the  proceedings  for  proposing  candidates  un- 
regulated,  is  to  postpone  r^ulation  until  it  is  compara- 
tively futile.  And  Congress  might  well  conclude  that,  if 
the  nominating  procedure  were  to  be  left  open  to  fraud, 
bribery,  and  corruption,  or  subject  to  the  more  insidious 
but  (in  the  opinion  of  Congress)  nevertheless  harmful 
influences  resulting  from,  an  unlimited  expenditure  of 
money  in  paid  propaganda  and  other  purchased  campaign 
activities,  representative  government  would  be  endan- 
gered. 

The  question  of  the  authority  of  Congress  to  determine 
that  laws  regulating  primary  elections  are  '^necessary  and 
proper  for  carrying  into  execution"  the  other  powers 
specified,  admits  of  but  one  answer — ^the  same  given  by 
Chief  Justice  Marshall  in  the  memorable  case  last  cited 
(4  Wheat.  421) :  ''We  think  the  sotmd  construction  of  the 
Constitution  must  allow  to  the  national  legislature  that 
discretion,  with  respect  to  the  means  by  which  the  powers 
it  confers  are  .to  be  carried  into  execution,  which  will 
enable  that  body  to  perform  the  high  duties  assigned  to  it, 
in  the  manner  most  beneficial  to  the  people.  Let  the  end 
be  legitimate^  let  it  be  within  the  scape  of  the  Constitution^ 
and  ali  means  which  are  appropriatef  which  are  plainly 
adapted  to  tiuU  end,  which  are  not  prohibited^  but  consist 
with  the  letter  and  spirit  of  the  Constitution,  are  conslitur 
tiondl. " 

This  principle  has  been  consistently  adhered  to  and 
liberally  applied  from  that  day  imtil  this.  Among  It 
multitude  of  illustrative  cases  that  might  be  cited,  some 
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re6eDt  notable,  butnot  exoeptionali  ones  may  be  instanced  : 
Second  Employ en^  Liabaily  Cases,  223  U.  S.  1,  49,  holding 
that  the  power  of  CongresB  to  regulate  commerce  among 
the  States  brings  within  its  authority  the  relations  between 
conmion  carriers  by  rail  and  their  employees  engaged  in 
su^h  commerce;  Houston^  East  dk  West  Texas  Ry.  Co.  v. 
UnUed  States,  234  U.  S.  342,  360,  355,  holding  that  the 
same  power  authorises  Congress  to  regulate  rates  of 
transportation  in  ihe  internal  commerce  of  a  State,  to 
the  extent  of  preventing  injurious  discrimination  against 
the  movemeint  of  traffic  from  State  to  State;  Wilson  y. 
New,  243  U.  S.  332,  353,  holding  that  the  power  over 
interstate  commerce  extends  to  regulating  the  wagw  of 
the  employees  of  common  carriers  engaged  therein; 
Selective  Dtvft  Law  Cases,  245  U.  S.  366,  377,  et  seq., 
sustaining  an  act  imposing  involuntary  military  duty 
upon  the  citizen  as  ''necessary  and  proper  for  carrying 
into  execution"  the  power  to  declare  war,  raise  and 
support  armies,  and  make  rules  for  the  govemmeot  and 
regulation  of  the  land  and  naval  forces;  United  States  v. 
Forger,  250  U.  S.  199,  205,  upholding  the  authority  of 
Congress  to  prohibit  and  punish  the  fraudulent  making  of 
spurious  interstate  bills  of  lading  even  in  the  absence  of 
any  actual  or  contemplated  movement  of  commerce^  from 
State  to  State;  HomiUon  v.  Kentucky  Distilleries  Co., 
251  U.  S.  146,  155,  163,  sustaining  war  time  prohibition 
of  the  sale  of  distilled  spirits  for  beverage  purposes  as  a 
measure  necessaiy  and  proper  for  carrying  into  exemtion 
the  war  power;  Jacob  Rapport  v.  Caffey,  251  U.  S.  264, 
282,  299-301,  sustaining  an  act  prohibiting  the  maiufao- 
ture  and  sale  of  non*intoxicatmg  beer  as  ''necessaiy  and 
proper"  to  render  effective  a  prohibition  against  intoxi- 
cants; First  National  Bank  v.  Union  Trwt  Co.,  244  U.  S. 
416, 419,  sustaining  an  act  conferring  upon  national  banks 
powers  not  inherently  federal  but  deemed  appropriate  to 
enable  such  banks  to  compete  with  state  banks  having 
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like  pow^B;  and  SmUh  v.  Kanaaa  City  TtUe  A  Trust  Co., 
255  U.  S.  180,  sustaining  an  act  establishing  federal  land 
banks  and  joint  stock  land  banks  having  broad  pow^«  not 
national  in  their  character,  but  deemed  by  Comgress  to 
be  reasonably  appropriate  for  performing  certain  limited 
fiscal  functions  in  aid  of  the  national  treasury. 

It  would  be  tragic  if  that  provision  of  the  Constitution 
which  has  proved  the  sure  defense  of  every  outpost  of 
national  power  should  fail  to  saf eguajcd  the  vary  founda- 
tion of  the  citadel. 

But  its  function  in  pres^ring  our  representative 
government  has  long  been  recognized.  In  Ex  parte  Yar-- 
brough,  110  U.  S.  051,  where  the  question  was  as  to  the 
constitutionality  of  §§5508  and  5520,  Rev.  Stats. — 
the  question  having  arisen  upon  an  indictment  for  a 
conspiracy  to  intimidate  a  citizen  of  African  desc^it  in 
the  exercise  of  his  rigiht  to  vote  for  a  member  of  Congress — 
the  court,  by  Mr.  Justice  Miller,  said  (p.  657) :  ''That  a 
government  whose  essential  character  is  republican,  whose 
executive  head  and  le^slative  body  are  both  dective, 
whose  most  numerous  and  powerful  branch  of  the  legis- 
lature is  elected  by  the  people  directly  [now  true  of  both 
branches],  has  no  power  by  appropriate  laws  to  secure 
this  election  from  the  influence  of  violence,  of  corruption, 
and  of  fraud,  is  a  proposition  so  startling  as  to  arrest 
attention  and  demand  the  gravest  consideration.  If 
this  government  is  anything  more  than  a  mere  aggregation 
of  del^^ted  agents  of  other  States  and  governments,  each 
of,  which  is  superior  to  the  general  gov^nment,  it  must 
have  the  pow^  to  protect  the  elections  on  which  its  exist- 
ence dq)ends  from  violence  and  corruption.  If  it  has  not 
this  power  it  is  left  helpless  before  the  two  great  natural 
and  historical  enemies  of  all  republics,  open  violence  and 
insidious  corruption.  The  proposition  that  it  has  no 
such  power  is  supported  by  the  old  argument,  often  heard, 
often  repeated,  and  in  this  court  never  assented  to,  that 
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when  a  queBtion  of  the  power  of  Congrees  arises  the 
advocate  of  the  power  must  be  able  to  place  his  fing^ 
on  words  ^diich  ej^ireesly  grant  it.  •  .  •  It  destroys  at 
one  blow,  in  construing  the  Constitution  of  the  United 
States,  the  doctrine  universally  implied  to  all  instru- 
ments of  writing,  that  what  is  ixaphed  is  as  much  a  part 
of  the  instrument  as  what  is  e3q>res8ed.  This  principle, 
in  its  application  to  the  Constitution  of  the  United  States, 
more  than  to  abnost  any  other  writing,  is  a  necessity,  by 
reason  of  the  inherent  inability  to  put  into  words,  all 
derivative  powers — a  difiSculty  which  the  instrument 
itself  recognises  by  conferring  on  Congress  the  authority 
to  pass  all  laws  necessaiy  and  proper  to  carry  into  execu- 
tion the  powers  e3q>ressly  granted  and  all  other  powers 
vested  in  the  government  or  any  branch  of  it  by  the  Ccm- 
stitution.    Article  I,  sec.  8,  clause  18." 

I  conclude  that  it  is  free  from  doubt  that  the  Congress 
has  power  tmder  the  Constitution  to  regulate  the  conduct 
of  primary  elections  and  nominating  conventions  held 
for  choosing  candidates  to  be  voted  for  in  general  elections 
for  Representatives  and  Senators  in  Congrees,  and  that 
the  provisions  of  the  Act  of  August  lO^  1911,  37  Stat. 
26-28,  in  that  behalf  are  valid. 

Since  the  majorily  of  the  court  hold  that  the  act  is 
invalid,  it  would  serve  no  useful  purpose  to  spend  time  in 
discussing  those  assignments  of  error  that  relate  to  the 
conduct  of  the  trial.  It  may  be  said,  however,  that ,  in 
my  opinion,  the  trial  court  did  not  err  in  xefusmg  to  direct 
a  verdict  for  the  defendants  for  want  of  evidence  of  the 
aliased  conqpiracy;  nor  in  instructing  the  jury  that  the 
prohibition  of  tbe  statute  against  the  expenditure  and 
use  of  muoney  by  a  candidate  beyond  the  specified  limit 
is  not  confined  to  his  own  money,  but  extends  to  the 
eaqienditure  or  use  of  excessive  sums  of  money  by  him, 
from  whatever  source  and  from  whomsoever  derived; 
nor  in  instructing  them  that  in  order  to  warrant  a  ver- 
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diet  oi  guilty  upon  an  indictment  for  oonspiracy  it  was 
not  necessary  that  the  Government  should  show  that 
defendants  knew  that  some  statute  forbade  the  acts 
they  were  contemplating,  but  only  to  show  an  agreemoit 
to  do  acts  constituting  a  violation  of  the  statute;  thar 
knowledge  of  the  law  being  jMresumed. 

I  find  prejudicial  enor,  however,  in  that  part  of  the 
charge  which  assumed  to  define  the  eart»nt  to  which  a 
candidate  must  participate  in  expenditures  b^jrond  the 
amount  limited  in  order  that  he  may  be  held  to  have 
violated  the  prohibition — an  instruction  vitally  important 
because  it  was  largely  vqpon  overt  acts  supposed  to  have 
been  done  in  carrying  out  the  alleged  oonspiracy  that  the 
Government  relied  to  prove  the  making  of  the  conspiracy 
and  its  character,  and  because,  unless  the  purposes  of 
defendants  involved  a  violation  of  the  Corrupt  Practices 
Act,  they  were  not  guilty  of  a  conspiracy  to  commit  an 
'^offense  against  the  United  States''  within  the  meam*ng 
of  §  37,  Criminal  Code. 

The  instruction  upon  this  topic,  excepted  to  and  as- 
signed for  error,  w^  as  follows:  ^'The  phrase  which 
constitutes  the  prohibition  against  the  candidate  'Causing 
to  be  given,  contributed,  expended  or  used  '  excessive 
sums  of  money,  is  not  limited  and  not  confined  to  ex- 
penditures and  use  of  money  made  directly  and  personally 
by  himself.  This  prohibition  extends  to  the  e]q>enditure 
and  use  of  excessive  sums  of  money  in  which  the  candi- 
date actively  participates,  or  assists,  or  advises,  or  directs, 
or  induces,  or  procures.  The  prohibition  extends  not  only 
to  the  esqpenditure  and  use  of  excessive  sums  of  money  by 
the  candidate  directly  and  personally,  but  to  such  \ise 
and  esqpenditure  through  his  agency,  or  procurement,  or 
assistance.  To  constitute  a  violation  of  this  statute 
knowledge  of  the  expenditure  and  use  of  excessive  sums 
of  money  on  the  part  of  the  candidate  is  not  sufiScient; 
neither  is  it  sufficient  to  constitute  a  violation  of  this 


NEWBERRY  v.  UNITED  STATES.  283 

232.     Ptenbt,  Bbaubss  and  ChhsavL^  ii.^  eonoiiiriiig  m  part 

statute  that  the  candiilate  merely  aequiesoeB  in  such 
ezpenditureB  and  use.  But  it  is  sufficient  to  constitute 
a  violation  of  this  statute  if  the  candidate  actively  par- 
ticipates in  doing  the  things  which  occasion  such  ex- 
pendittures  and  use  of  money  and  so  actively  participates 
with  knowledge  that  the  nxmey  is  being  eq)ended  and 
used.  To  apply  these  rules  to  this  case:  If  you  are  satis- 
fied from  the  evidence  that  the  defendant,  Truman  H. 
Newbory,  at  or  about  the  time  that  he  became  a  candi- 
date for  United  States  Senator  was  informed  and  knew 
that  his  compaign  for  the  nomination  and  election  would 
require  the  expenditure  and  use  of  more  money  than  is 
permitted  by  law  and  with  such  knowledge  became  a 
candidate,  and  thereafter  by  advice,  by  conduct,  by  his 
acts,  by  his  direction,  by  his  counsel,  or  by  his  procure- 
ment he  actively  participated  and  took  part  in  the  ex- 
penditure and  use  of  an  excessive  sum  of  money,  of  an 
unlawful  sum  of  money,  you  will  be  warranted  in  finding 
that  he  did  violate  this  statute  known  as  the  Corrupt 
Practices  Act." 

However  this  may  be  r^arded  when  considered  in  the 
abstract,  the  difficulty  with  it,  when  viewed  in  connection 
with  the  evidence  in  the  case  to  which  the  jury  was  called 
upon  to  apply  it,  is  that  it  p^mitted  and  perhaps  en- 
couraged the  jury  to  find  the  defendants  guilty  of  a  con- 
q>iracy  to  violate  the  Ck)rrupt  Practices  Act  if  tliey  merely 
contemplated  a  can^aign  requiring  the  e}q>enditure  of 
money  beyond  the  statutory  limit,  even  though  Mr.  New- 
berry, the  candidate,  had  not,  and  it  was  not  contemplated 
that  he  should  have,  any  part  in  causing  or  procuring 
such  expenditure  beyond  his  mere  standing  voluntarily 
as  a  candidate  and  participating  m  the  campaign  with 
knowledg^e  that  moneys  contributed  and  expended  by 
others  without  his  participation  were  to  be  e3q>ended. 

The  language  of  the  Corrupt  Practices  Act  (37  Stat.  28) 
is:  ''No  candidate    .    .    .    shall  give,  contribute,  ex- 
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pend,  use,  or  promise,  or  cause  to  be  givm,  contributed, 
expended^  used,  or  promised,''  etc.  A  reading  of  the  en- 
tire act  makes  it  plain  that  Congress  did  not  intend  to 
limit  spontaneous  contributions  of  money  by  others  than 
a  candidate,  nor  e]q)enditureB  of  such  money  except  as 
he  should  participate  Hierrin.  Of  course,  it  does  not 
mean  that  he  must  be  alone  in  e]q)ending  or  causing  to 
be  expended  the  excessive  sums  of  money;  if  he  does  it 
through  an  agent  or  agents,  or  through  associates  who 
stand  in  the  position  of  ag^ts,  no  doubt  he  is  guilty;  qid 
facii  per  dUumfacU  per  ae;  but  unless  he  is  an  o£Eender  as  a 
principal  Hiere  is  no  offense.  Section  332,  Criminal  Code, 
declares:  ^'Whoever  directly  commits  any  act  constituting 
an  offense  defined  in  any  law  of  Hie  United  States,  or  aids, 
abets,  counsels,  conmiands,  induces,  or  procures  its  com- 
mission, is  a  principal."  Clearly  this  makes  anyone  who 
abets  a  candidate  in  expending  or  causing  to  be  exp^ided 
excessive  sums  a  principal  offender;  but  it  cannot  change 
the  definition  of  the  offense  itself  as  contained  in  the 
CoiTupt  Practices  Act,  so  as  to  make  a  candidate  a  prin- 
cipal offender  unless  he  directly  commits  the  offense  de- 
nounced. Spontaneous  expenditures  by  oHiers  being 
without  the  scope  of  the  prohibition,  neitiier  he  nor  any- 
body else  can  be  held  criminally  responsible  for  merely 
abetting  such  expenditures. 

It  follows  that  one's  entry  upon  a  candidacy  for  nomin- 
ation and  election  as  a  Senator  with  knowlec^  that  such 
candidacy  will  come  to  naught  unless  supported  by  ex- 
penditure of  mon^  beyond  the  specified  limit,  is  not 
within  the  inhibition  of  the  act  unless  it  is  contemplated 
that  the  candidate  shall  have  a  part  in  procuring  the 
excessive  e]q)enditures  beyond  Hie  effect  of  his  mere  candi- 
dacy in  evoking  spoataneous  contributions  and  esqiendi- 
tures  by  his  supporters;  and  that  his  remaining  in  the 
fidd  and  participating  in  the  ordinary  activities  of  the 
campaign  with  knowledge  that  such  activities  furnish  in 
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a  graeral  sense  the  ''occasion  "  for  the  e]q)6nditiire  is 
not  to  be  r^arded  as  a  ''causing  "  by  the  candidate  of 
such  expenditure  within  the  meaning  of  the  statute. 

The  state  of  the  evidence  made  it  important  that,  in 
connection  with  that  portion  of  the  charge  above  quoted, 
Hie  jury  should  be  cautioned  that  unless  it  was  a  part  of 
defendants'  plan  that  Mr.  Newberry  should  actually 
participate  in  giving,  contributing,  expending,  using,  or 
promising,  or  causing  to  be  £^ven,  contributed,  expended, 
used,  or  promised  moneys  in  excess  of  the  limited  amount 
— either  himself  or  through  others  as  his  agents — ^his 
mere  participation  in  the  activities  of  the  campaign,  even 
with  knowledge  that  moneys  spontaneously  contributed 
and  expended  by  others,  without  his  agency,  procure- 
ment, or  assistance,  were  to  be  or  were  being  expended, 
would  not  of  itself  amiount  to  his  causing  such  excessive 
exp^iditure.  The  effect  of  the  instruction  that  was  given 
may  well  have  been  to  convey  to  the  jury  the  view  that 
Mr.  Newberry's,  conduct  in  becoming  and  remaining  a 
candidate  with  knowledge  that  spontaneous  contributions 
and  e]q)enditures  of  money  by  his  supporters  would  exceed 
the  statutory  Umit,  and  his  active  participation  in  the 
campaign,  were  necessarily  equivalent  to  an  active  par- 
ticipation by  him  in  causing  the  expenditure  and  use  of 
an  excessive  sum  of  money,  and  that  a  combination  among 
defendants  having  for  its  object  Mr.  Newberry's  par- 
ticipation in  a  canqmign  wbra^  mon^  in  excess  of  the 
prescribed  limit  was  to  be  expended,  even  without  his 
participation  in  the  contribution  or  expenditure  of  such 
money,  amounted  to  a  conspiracy  on  their  part  to  commit 
an  offense  against  the  act. 

For  error  in  the  instmctions  in  this  particular  the  judg- 
ment should  be  reversed,  with  directions  for  a  new  trial. 

Mr.  JusncB  Brandbis  and  Mb.  Justice  Clarke  con- 
cur in  this  opinion. 
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PEOPLE  OF  THE  STATE  OP  NEW  YORK  t^.  STATE 
OF  NEW  JERSEY  AND  PASSAIC  VALLEY  SEW- 
ERAGE COMMISSIONERS. 

InEqitttt. 

No.  2,  Origmal.  Argued  November  8, 11, 12, 1918;  restored  to  docket  for 
further  arguxnent  March  10,  1919;  reargued  Januaiy  26,  1921. — ^De- 
cided May  2,  1921. 

New  York  brought  this  euit  agaiimt  New  Jersey  and  the  Pnnnnifi 
Valley  Sewerage  CommiBsioners,  to  enjoin  the  execution  of  a  proj- 
ect to  convey  the  sewage  of  the  Passaic  VallQr  through  a  sewer 
system  and  to  dischai^  it  into  a  part  of  New  York  Haibor,  known 
as  the  Upper  New  York  Bay,  the  plaintiff  alleging  that  the  sewage 
wouki  be  carried  by  the  currents  and  tides  into  the  Hudson  and  East 
Rivers  and  be  deposited  on  the  bottom  and  shores  of  the  Bay  and 
upon  and  adjacent  to  the  iriiarves  and  docks  oi  New  York  City,  kod 
would  so  pollute  the  water  as  to  render  it  a  public  nuisance,  offen- 
sive and  injurious  to  persons  living  near  it  or  using  it  for  bathing 
or  for  pmrposes  of  commerce,  damaging  to  vessels  using  the  waters, 
and  so  poisonous  to  fish  and  oysters  in  it  as  to  render  them  unfit 
for  food.  The  United  States  intervening  opposed  the  plan  as  threat- 
ening, unnecessarily,  obstruction  of  navigable  channels,  injory  to 
the  health  of  persons  navigating  the  waters  and  of  officials  and 
employees  at  a  navy  yard,  and  damage  to  govemmeiit  property 
bordering  on  the  Bay;  but  withdrew,  without  prejudice,  upon  the 
filing  of  a  stipulation  executed  by  its  Attorney  <xeneral',  and  by  the 
defendant  sewer  commiflBionerB  acting,  under  authority  of  an  act 
of  the  New  Jersey  logidaturei  agreeing  upon  a  modification  oi  the 
method  proposed  for  purifying  and  dispersing  the  sewage,  specifying 
the  results  that  must  be  secured  thereby  or  through  requisite 
additional  lawful  arrangements,  allowing  the  Government  full 
opportunity  to  inspect  the  workings  of  the  sewer  system  atid  pro- 
viding that  compliance  witb  the  stipulation  should  be  made  a  con- 
dition of  any  pennit  issued  by  the  Qovemment  for  construotkni, 
maintenance  or  operation.  The  case  having  inooeeded  to  final 
hearing  between  the  original  parties,— 

Held:  (1)  That  the  right  of  New  York  to  maintain  such  a  suit  on 
behalf  of  her  dtisens  was  dear,  without  regard  to  the  precise  b- 
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catioa  ci  the  boondaiy  between  the  two  States  or  to  New  York's 
daim  of  jurisdiction  over  the  waters  of  New  York  Bay.    P.  301. 

(2)  That  the  defendant  Sewerage  Commissioners  constituted  a  statu- 
tory, corporate  agency  of  New  Jersey,  whose  acts  and  intentions 
in  the  proniseB  must  be  treated  as  those  ci  the  State.   P.  302. 

(3)  That,  if  the  oonditions  ci  the  stipulatitxn  were  realised  and  main^ 
tained,  there  could  be  no  occasion  for  the  injunction  prayed  for. 
P.  306. 

(4)  That  the  stipulation  was  binding  on  New  Jersey  and  the  United 
States.    P.  307. 

(5)  That  the  evidence  must  be  considered  subject  to  the  principle 
that,  before  this  court  will  exercise  its  extraordinary  power  to  con- 
trol the  conduct  of  one  State  at  the  suit  of  another,  tiie  threatened 
invasion  of  rights  must  be  of  serious  magnitude  and  established 
by  clear  and  convincing  evidence.    P.  309. 

(6)  That  the  evidence  failed  to  prove  that  the  proposed  addition  of 
sewage  would  cause  increased  damage  to  hulls  of  vessels  or  danger 

•  of  air-borne  disease  to  persons  navigating  or  dwelling  along  the 
water,  or  (if  treated  as  proposed  in  the  stipulation)  damage  to 
persons  bathing,  or  fish  or  oysters  subsisting,  in  the  water,  additional 
to  that  attributable  to  existing  discharge  of  sewage  from  New  York 
City  and  its  environs.    P.  309. 

(7)  Hiat,  as  to  the  question  remaining,  the  evidence  failed  to  show 
with  the  requisite  certainty,  that,  even  if  treated  only  as  specifically 
prescribed  in  the  stipulation,  the  additional  sewage  would  create  a 
public  nuisance  by  causing  offensive  odors^  or  unsightly  deposits 
on  the  surface,  or  seriously  add  to  the  existing  pollution;  and  that, 
therefore,  and  in  view  of  improved  methods  of  sewage  treatment 
disclosed  by  the  testimony  and  of  the  right  of  the  Government  to 
stop  the  operation  of  the  sewer  if  it  caused  pollution  of  the  Bay,  the 
injunction  must  be  refused.    P.  310. 

The  court  suggests  that  the  problem  involved  iii  tl^s  case  is  one  more 
likely  to  be  wisely  solved  by  codperative  study  and  by  conference 
and  mutual  concession  on  the  part  of  the  States  interested  than  by 
proceedings  in  any  court.   P.  313. 

Bill  dismissed  without  inrejudice. 

< 

Teib  original  case  was  first  argued  at  Hie  October 
Term  of  1918,  but,  owing  in  part  to  the  time;  that  had  then 
elapsed  since  the  closing  of  the  evidence,  the  court  found 
it  necessary  to  direct  the  taking  of  additional  testimony 
on  certain  specified  points.    See  249  U.  S.  202.    The 
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facts  are  reviewed  in  the  opinion.  No  attempt  is  made 
to  reproduce  Hie  arguments  which  were  mainly  con- 
cerned with  the  matters  of  fact  involved. 

Mr.  Charles  B.  Hughes,  with  whom  Mr.  Charles  D. 
Newton,  Attorn^  General  of  the  State  of  New  York, 
Mr.  WiUiam  J.  &SuUivan,  Mr.  RtisssU  Lord  Tarbax  and 
Mr.  AUen  S.  HvJbbard  were  on  the  brief,  for  complaioant.^ 

Mr.  Adrian  Riker  and  Mr.  Oeorge  W.  Wickersham, 
wiHi  whom  Mr.  Thomas  F.  McCran,  Attorney  General 
of  Hie  State  of  New  Jersey,  and  Mr.  Rehert  H.  McCarter 
were  on  the  brief,  for  defendants.^ 

Mr.  Justicb  Clabxb  delivered  the  opinion  of  the 
court. 

The  People  of  the  State  of  New  York,  m  their  bill 
filed  in  this  suit,  pray  that  the  defendants,  the  State  of 
New  Jersey  and  Hie  Passaic  Valley  Sewerage  Com- 
missioners, be  permanently  enjoined  from  discharging,  as 
it  is  averred  they  intend  to  discharge,  a  large  volume  of 
sewage  into  that  part  of  New  York  Harbor  known  as  the 
Upper  Bay,  for  the  reason,  as  it  is  allied,  that  such 
pollution  of  the  waters  of  the  harbor  vnJl  be  caused  thereby 
as  to  amount  to  a  public  nuisance,  which  will  result  in 
grave  injury  to  Hie  health,  to  the  property,  and  to  the 
commercial  welfare,  of  Hie  people  of  the  State  and  City 
of  New  York. 

The  Passaic  River  rises  in  the  northeasterly  part  of 


^  At  the  first  hearing,  the  case  was  argued  by  Mr.  Charles  E.  Eug^ 
on  behalf  <rf  the  comidainant.  Mr.  Merton  E,  Lema,  Attorney  Gen- 
eral of  the  State  of  New  York,  and  Mr.  WiUiam  J.  0*SvUiffan  were 
on  the  brief.  Mr.  Adrian  Biker  and  Mr.  Robert  H.  MeCarier  argued 
on  behalf  of  the  defendants.  Mr.  John  W.  WeseoU,  Attorney  Gen- 
eral of  the  State  of  New  Jeney,  was  on  the  brief. 
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New  Jeraqr  and  emptieB  into  Newark  Bay.  High  land 
separatee  its  watershed  from  direct  drainage  into  the 
Hudson  River  or  New  York  Bay,  and  on  the  lower 
twenty-five  miles  of  it  there  are  located  Hie  cities  of 
Paterson,  Passaic,  and  Newark,  and  also  a  nmnber  oi 
such  krge  towns  that  Hie  population  upon  and  near  to  the 
river  is  treated  throughout  the  record  as  i^proximately 
700,000  in  1011,  when  it  was  thou^^t  the  sewer  would  be 
completed,  and  as  likely  to  be  about  1,060,000  in  1940,  to 
which  year  it  was  designed  to  furnish  adequate  sewerage 
capacity.  These  cities  and  towns,  from  Hieir  earliest 
settloiMnt,  had  all  drained  their  sewage  into  the  river. 
The  ebbing  and  flowing  of  the  tide  almost  to  Paterson 
delayed  Hie  escaping  of  this  sewage  from  the  river  and 
resulted  in  the  water  becoming  greatly  polluted.  This 
polluted  water  was  emptied  directly  into  Newark  Bay, 
but,  ultimately,  84%  of  it,  modified,  no  doubt,  by  nature's 
agencies,  but  still  polluted,  found  its  way  through  Hie 
natural  channel  of  Kill  van  Eull,  into  Upper  New  York 
Bay. 

This  drainage  of  sewage  into  Hie  Fbssaic  River  resulted 
in  the  stream  becoming  such  a  menace  to  Hie  healHi  and 
property  of  the  adjacent  communities  that,  in  1896,  a 
eommisdon  was  appointed  by  Hie  Governor  of  New 
Jersey,  under  the  provisions  of  an  act  of  the  legislature,  to 
study  Hie  problem  presented,  for  the  purpose  of  devising 
some  system  of  sewage  disposal  which  would  afford  relief. 
After  this  commission  had  reported,  a  second  commission 
of  hivestigation  was  provided  for  by  act  of  Hie  legislature 
in  1897,  and  its  report  was  followed  by  a  third  similar 
commission  in  1806. 

The  reports  of  these  various  commissions  led,  in  1902, 
to  an  act  of  the  New  Jersey  legislature  creating  the 
Passaic  Valley  Sewerage  District,  with  boundaries  em- 
bracing substantially  the  entire  watershed  of  the  Passaic 
River,  and  to  another  act,  in  1907,  prohibiting  the 
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charge  of  sewage  into  the  river  after  a  date  namedi 
and  directing  the  defendant  Passaic  VaUey  Sewerage 
Commissioners  to  prepare  plans  and  specifications  for  a 
trunk  sewer  to  dispose  of  the  sewage  and  authorizing 
municipalities  to  contract  with  them  for  the  service  which 
they  might  require. 

Under  authority  of  this  act,  the  defendant  Sewerage 
Commissioners,  in  April,  1908/  adopted  a  plan  for  sewage 
disposal,  which  provided  for  a  main  intercepting  sewer, 
extending  from  the  City  of  Paterson,  along  the  right  bank 
of  the  Passaic  River,  to  a  point  in  the  City  of  Newark,  and 
thence  by  a  tunnel  under  the  waters  of  Newark  Bay  and 
the  cities  of  Bayonne  and  Jersey  City  to  a  point  in  Upper 
New  York  Bay  about  600  feet  north  of  Robbins  Redf 
Light,  where  it  was  proposed  to  discharge  the  sewage  at 
a  depth  of  40  feet  of  water  below  mean  low  tide.  The 
estimated  cost  of  the  proposed  sewer  was  $12,250,000. 

It  was  provided  in  the  act  authorizing  the  constxiiction 
of  the  sewer  that,  before  any  work  should  be  undertaken 
or  obligations  incurred,  a  fmrther  investigation  should  be 
made  by  the  Commissioners  as  to  wlieiher  the  discharge 
of  the  sewage  into  New  York  Bay  would  be  likely  to 
pollute  its  waters  to  such  an  extent  as  to  cause  a  nuisance 
to  persons  or  property  within  the  State  of  New  York, 
and  that  the  result  of  such  investigation,  with  the  reasons 
for  it,  should  be  presented  to  the  Governor  of  the  State. 

Such  an  investigation  was  made  and  upon  report  of  the 
Commissioners  the  Governor  concluded  that  the  dis- 
chai^  of  the  sewage  as  proposed  would  not  pollute  the 
waters  of  New  York  Bay  so  as  to  cause  a  nuisance  to 
either  persons  or  property  within  the  State  of  New  York, 
and  the  At<x)mey  General  of  the  State  also  advised  the 
Governor  that  in  his  opinion  the  State  of  New  York 
could  not  have  any  valid  l^;al  objection  to  the  use  of  the 
sewer  as  proposed. 

There  can  be  no  doubt  that  the  various  commissionerB 
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who  investigated  tJiis  subject  were  men  of  Hie  highest 
character  and  intelligence  and  that  they  studied  it  with 
the  aid  of  the  best  obtunable  sanitary  engineers,  chemists 
and  bacteriologists;  for  the  purpose  of  arriving  at  a 
solution  which  would  protect  and  preserve  the  interests  of 
all  of  the  great  communities  mvolved.  It  is  equally 
beyond  doubt  that  the  Governor  and  other  officials  of 
New  Jersey,  with  full  appreciation  of  the  magnitude  and 
seriousness  of  th^  undOTtaking,  proceeded  with  great 
caution  and  with  a  settled  purpose  to  fully  respect  the 
rights  of  the  people  of  the  State  of  New  York. 

Learning  of  the  plans  of  the  State  of  New  Jersey,  thus 
detailed,  the  legislature  of  New  York  passed  an  act 
providing  for  a  commission  to  investigate  the  probable 
effect  upon  the  waters  of  New  York  Bay  of  the  proposed 
Passaic  Valley  sewer,  with  power  to  cooperate  witii  the 
authorities  of  New  Jersey  with  a  view  to  arriving  at  some 
mutually  satisfactory  solution  of  the  problem.  The 
record  diows  that  various  conferences  were  held  between 
the  New  York  Commission  thus  created  and  the  Passaic 
Valley  Sewerage  Commissioners,  but  for  some  reason, 
which  does  not  clearly  appear,  no  mutually  satisfactory 
course  of  action  was  arrived  at,  with  the  result  that,  in 
October,  1908,  this  suit  for  an  injunction  was  commenced. 

For  the  purpose  of  showing  its  rigiht  to  maintain  the 
suit,  the  bill  thus  filed  sets  out,  with  much  detail,  an 
agreement  between  the  States  d  New  York  and  New 
Jersey,  approved  by  Congress  in  1834,  establishing  the 
boimdary  line  between  the  two  States  and  giving  to 
New  York,  to  the  extent  ilierein  written,  exclusive  juris- 
diction over  the  waters  of  the  Bay  of  New  York. 

But  we  need  not  inquire  curiously  as  to  the  rights  of  the 
State  of  New  York  derived  from  this  compact,  for,  wholly 
aside  from  it,  and  regardless  of  the  precise  location  of  the 
boimdary  line,  the  right  of  the  State  to  maintain  such  a 
suit  as  is  stated  in  tiie  bill  is  very  clear.    The  health. 
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comfort  and  proBperily  of  the  people  of  the  State  and  the 
value  of  their  property  being  gravel^  menaced,  as  it  b 
averred  that  th^  are  by  the  proposed  action  of  Hm  defend-" 
ants,  the  State  is  Hie  proper  party  to  rq>rescint  and  defend 
such  rights  by  resort  to  the  remedy  of  an  original  suit  in 
this  court  under  the  provisions  of  the  Constitution  of  the 
United  States.  Miawuri  v.  lUinaiB,  180  U.  S.  206,  241, 
243;  Georgia  v.  Tennessee  Capper  Co.,  206  U.  S.  230. 

Also,  for  the  puipose  of  showing  the  responsibilily  of 
the  State  of  New  Jersey  for  the  proposed  action  of  the 
defendant,  the  Passaic  Vall^  Sewerage  CommissioniaB, 
the  bill  sets  out,  with  much  detail,  the  acts  of  the  legisla- 
ture of  th&t  State  authorising  and  directing  such  action  on 
their  part. 

Of  this  it  is  sufficient  to  say  that  the  av^iments  of  the 
bill,  quite  undeuied,  show  that  the  defendant,  sewonge 
commissioners  constitute  such  a  statutoiy,  corporate 
agency  of  the  State  that  their  action,  actual  or  intended, 
must  be  treated  as  that  of  the  State  itself,  and  we  shall  so 
regardit.   180  U.  S.  206,  aupra. 

The  remaining  essential  allegations  of  the  bill  are  that 
the  defendants  are  about  to  construct  the  sewer  we  have 
described  and  to  discharge  the  sewage  therdi^  collected 
into  ilie  Upper  New  York  Bay,  throu^  a  single  opening 
12  feet  in  diameter,  at.  a  point  about  half  a  mile  north  of 
Robbins  Beef  li^t;  that  there  would  be  about  120 
millions  ef  gallons  of  such  sewage  discharged  into  ilie 
Bay  every  24  hours  in  1911,  and  in  excess  of  357  millions 
of  gallons  by  1940;  that  sudi  sewage  would  be  carried  by 
the  currents  and  tides  into  the  Hudson  and  East  Rivers 
and  would  be  deposited  on  the  bottom  and  shores  of  the 
Bay  and  iqx>n  and  adjacent  to  the  wharves  and  docks  of 
New  York  City,  thereby  so  pollutmg  the  water  as  to 
render  it:  a  puUic  nuisance  offensive  and  injurious  to 
persons  living  near  it  or  using  it  for  bathing  or  for  purposes 
of  commerce,  damaging  to  vesseb  using  the  waters,  and 
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80  pdaoiiouB  to  the  fish  aiul  oyBters  subastrng  within  it  as 
to  render  them  unfit  for  food.  To  prevent  the  public 
nuisance)  which  it  is  averred  would  thus  be  created^  a 
permanenlpinjunction  was  prayed  for. 

The  essential  denials  and  allegations  of  the  answer  are 
as  follows: 

Admitting  their  intention  to  construct  the  sewer  sub- 
stantially as  described)  it  is  averred:  that  New  Jersey  has 
a  shore  line  of  25  miles  on  New  York  Bay  and  on  the 
Hudson  Rivw,  and  that  large  cities  and  towns  of  that 
State  border  upon  the  Bay,  so  that  it  has  as  important  an 
interest  as  New  York  has  in  maintaining  Hie  waters  free 
from  pollution;  that  the  sewer  project  objected  to  was 
authorized  only  after  it  had  been  recommended  and  ap- 
proved by  sanitary  engineers  of  highest  professional 
standing  and  esperience  and  upon  their  assurance,  after 
careful  study  of  Hie  tidal  flow  and  currents  of  the  Bay, 
that  appreciable  pollution  would  not  be  caused  thereby; 
that  the  Passaic  River  empties  into  Newark  Bay  and  its 
water,  charged,  under  existing  conditions,  wiHi  Hie  sewage 
collected  from  Hie  same  communities  intended  to  be 
served  by  the  projected  sewer,  in  large  part  reaches 
New  York  Bay  in  i^e  vicinity  of  Bobbins  Reef  light,  by 
natural  cbanneb,  without  causing  substantial  injury  to  the 
water;  and  that  the  City  of  New  York  has^long  been 
discharging  into  the  Bay  at  or  near  to  the  shore  lines 
thereof,  daity,  more  than  seven  times  as  great  a  volume 
of  sewage  (entirely  untreated)  as  the  daily  discharge  of 
the  proposed  sewgr  would  be  for  many  years  to  come. 
The  answer  condudes  with  further  denials  that  the 
waters  of  the  Bay  would  be  corrupted  or  their  usefuhiess 
inqMured  by  the  use  of  Hie  proposed  intercepting  sewer. 

After  the  defendants  had  answered,  the  Government 
of  the  United  States,  by  leave  of  court,  filed  a  Petition  of 
Intervention.  The  warrant  assigned  for  this  intervention 
was,  the  power  and  duty  of  the  Government  with  respect 
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to  navigation  and  interstate  commeroe,  and  the  inherent 
power  which  it  has  to  act  for  the  protection  of  Hie  health 
of  government  ofScials  and  employees  at  the  Brooklyn 
navy  yard,  and  its  duty  to  protect  from  dmnage  the 
Government  property  bordering  upon  New  York  Bay. 

Tlie  projected  aewer  was  described  in  this  Petition  of 
Intervention,  substantially  as  in  the  original  bill,  but  it 
was  averred  that  the  plans  for  the  removal  of  solids  from 
the  sewage  were  so  indefinite  and  inadequate  that  the 
use  of  the  sewer  would  result  in  the  obstruction  of  naviga- 
tion by  Hie  filling  up  and  shoaling  of  the  channeb  of  the 
Bay,  and  that  the  proposed  purification  of  the  sewage 
was  so  insufficient  that  the  waters  would  be  rmdered 
unsightly  and  unheal thful  to  persons  using  them  for 
commerce  or  dwelling  upon  the  adjacent  shores.  It  was 
averred  that  Hiere  were  other,  better  and  more  advanced 
methods  of  sewage  disposal  than  those  proposed,  and  that 
the  threatened  injury  to  commerce  and  navigation,  to  the 
public  health  and  to  the  property  of  tlie  United  States 
was  not  necessary.  For  these  reasons  the  Govemmoit 
joined  in  the  prayer  for  relief. 

The  coming  of  the  Government  into  the  case  was 
followed  by  conferences  between  its  officials  and  the 
Sewerage  CommiasionerBi  with  the  result  that  a  method 
of  treatment  of  the  sewage  was  decided  upon  much  more 
thorough,  comprehensive  and  definite  in  chancter  than 
had  been  adopted  before  and  the  manner  of  dispersion 
of  it  at  the  outlet  was  so  changed  as  to  secure  a  much 
greater  diffusion,  at  a  great  depth  in  the  adjacent 
waters. 

These  changes  were  ultimately  embodied  in  a  stipula- 
tion between  the  United  States,  acting  through  its 
Attorney  General,  and  the  Ptasaic  Vall^  Sewerage  Com- 
missioners, acting  under  authority  of  a  special  act  of 
the  New  Jersey  lei^slature.  It  was  agreed  that  upon 
the  filing  of  this  stipulation,  properly  executed,  witli  the 
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Clerk  of  this  Court,  the  Petition  of  Intervention  of  the 
Government  should  be  dismissed;  without  prejudice— 
which  was  done  on  May  16, 1910. 

The  stipulation  provides,  with  much  detail,  that  at  or 
near  to  a  pumping  station  to  be  located  in  the  Newark 
Meadows,  near  Newark  Bay,  the  material  coming  from 
the  trunk  sewer  shall  first  pass  through  coarse  screens  to 
remove  floating  matter;  then  through  a  grit  b'asin  or 
basins,  to  remove  heavy  matter,  as  far  as  practicable;  then 
through  self-cleaning  mechanical  screens,  with  openings 
of  not  over  four-tenths  of  an  inch;  and  then  through 
sedimentation  basins,  equipped  with  ''scum  boards," 
at  a  prescribed  velocity  of  flow.  It  is  provided  that  the 
effluent  thus  screened  and  settled  shall  flow  into  a  pump- 
ing well,  whence  it  is  to  be  pumped  imder  pressure  to  a 
point  near  Robins  Reef  light,  where  it  is  to  be  discharged 
at  a  depth  of  not  less  than  forty  feet  beneath  the  surface 
of  the  water  at  mean  low  tide,  through  150  outlets, 
distributed  over  an  area  of  three  and  one-half  acres,  and 
so  arranged  as  to  drive  the  material  horizontally  across 
the  tidal  currents. 

The  terms  of  this  stipulation  were  adopted  by  the 
Government  tmder  the  advice  of  Army  engineers  of  high 
rank  and  by  the  Sewerage  Commissioners  on  the  advice 
of  distinguished  sanitary  engineers  and  it  must  be  accepted 
as  established  by  the  testimony  taken  in  1919  that  at 
that  time  screening  and  sedimentation  and  thorough 
dispersion  in  water  through  deeply  submerged  multiple 
outlets  was  regarded  by  the  most  competent  authorities 
as  the  most  approved  method  of  disposing  of  sewage  in 
large  volume. 

But,  not  satisfied  with  providing  what  was  thought 
sufficient  treatment  to  render  the  sewage  innocuous, 
there  was  incorporated  into  Hie  stipulation  an  i^reement 
on  Hie  part  of  the  Sewerage  Conmiissioners  that  in  the 
actual  operation  of  the  sewer  at  all  times  the  following 
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results  should  be  secured,  either  through  compliance  with 
the  requirements  of  the  stipulation  for  treatment  of  the 
sewage,  '^or  through  requisite  lawful  additional  arrange- 
ments," viz:  (1)  There  will  be  absence  in  the  New  York 
Bay  of  visible  suspended  particles  coming  from  this  sew- 
age; (2)  there  will  be  absence  of  deposits  caused  by  it 
objectionable  to  Hie  Secretary  of  War  of  Hie  United 
States;  (3)  Hiere  will  be  absence  of  odors  due  to  the 
putrefaction  of  organic  matter  contained  in  the  sewage; 
(4)  there  will  be  absence  on  the  surface  of  the  Bay  of 
any  grease  or  coku*  due  to  the  sewage;  (5)  Hiere  will  be 
no  injury  to  Hie  public  healHi  due  to  the  discharge  of 
the  sewage,  and  no  public  or  private  nuisance  will  be 
created  thereby;  (6).  no  injurious  effect  shall  result  to 
the  property  of  the  United  States  situated  upon  the  Bay; 
(7)  there  shall  not  be  a  reduction  in  the  dissolved  oxygen 
content  of  the  waters,  due  to  this  sewage>  sufficient  to 
interfere  with  major  fish  life.  It  is  agreed  that  the  Gov- 
ernment shall  have  unrestricted  opportunity  to  inspect 
the  workings  of  the  sewer  sjrstem,  by  designated  officials, 
and  that  full  compliance  at  all  times  with  Hie  provisions 
of  the  stipulation  referred  to  shall  be  made  an  expreea 
condition  of  any  permit  issued  by  the  Government  for 
the  construction,  maintenance  or  operation  of  Hie  pro- 
jected sewer  system. 

It  is  obvious  that,  if  the  conditions  of  this  stipulation 
are  realized  and  maintained,  there  will  be  no  occasion  or 
ground  for  such  an  injunction  as  was  prayed  for. 

It  is  argued,  however,  and  expert  witnesses  have  testified, 
that  the  provisions  therein  stipulated  for  screening  and 
sedimentation  and  final  dispersion  of  the  sewage  in  the 
water,  are  not  sufficient  to  produce  the  results  which 
the  Sewerage  Commissioners  agree  with  the  Government 
to  produce  and  maintain,  and  that  if  such  results  as  are 
feared  by  Hie  i^tnesses  are  produced  it  would  be  impos- 
sible to  determine  'wheHier  they  were  caused  by  this 
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particular  sewage  or  by  that  ooming  ftom  other  sourees 
and  that  therefore  the  agreement  would,  in  practice,  be 
nugatory.  But  equally  well  informed  and  credible  wit- 
nessee  testified  that  the  proposed  treatment  would  pro- 
duce the  stipulated  results  and  that  Hie  source  of  such 
pollution,  if  any  should  be  caused  by  the  Passaic  sewagei 
could  readily  be  traced  to  its  origin,  and  we  think  the 
probabilities  greatly  in  favor  of  this  conchosion/  having 
regard  to  the  opportunity  secured  to  the  Government 
for  inspection  and  observation  of  the  treatment  plant  and 
for  determining  the  quality  and  content  of  eflbient  be- 
fore it  is  discharged  into  the  Bay  and  the  effect  which  it 
may  have  on  the  water  in  the  immediate  vicinity  of:  the 
outlet. 

It  isalso  argued  that  this  stipulation  is  not  binding 
upon  the  State  of  New  Jersey  because  executed  only  l^ 
the  Sewerage  Commissioners;  and  that  it  is  invalid  for 
want  of  power  in  the  Attorn^  General  to  so  stipulate 
on  behalf  of  the  United  States. 

But  since  by  act  of  its  legislature  the  State  of  New 
Jersey  specifically  authorized  the  Sewerage  CommissionerB 
to  execute  Hie  stipulation  and  by  its  special  counsel  en- 
tered of  record  its  approval  of,  and  consent  to,  it,  we  must 
and  do  r^ard  it  as  the  valid  obligation  of  Hie  State  as 
certainly  as^of  the  Commissioners. 

As  to  the  United  States:  The  intervention  of  Hie  Gov- 
ernment was  allowed  upon  allegations  that  the  inadequate 
treatment  of  Hie  sewage  proposed  would  result  in  injury 
to  navigation  and  commerce:  by  causing  deposits  of  solid 
matter,  to  i^  extent  of  thousands  of  tons  annually, 
which  would  fill  up  and  shallow  Hie  channels  of  the  Bay; 
by  rendering  the  Port  of  New  York  less  serviceabte  and 
attractive  to  commerce  and  offensive  and  unwholesome 
to  persons  using  and  living  nea^  it;  and  by  causing 
injury  to  the  hulls  of  vessels  by  the  character  of  the 
effluent  to  be  discharged.    It  was  also  averred  that 
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practically  irreparable  damage  would  be  caused  to  ex- 
tensive properties  owned  by  the  Government  adjacent 
to  the  Bay. 

Having  v&BBad  to  the  large  powers  of  the  Government 
over  navigation  and  commerce^  its  ligiht  to  protect' itd- 
jacent  public .  property  and  its  officers  and  enoployees 
from  damage  and  disease,  and  to  the  duty  and  authority 
of  the  Attorney  General  to  control  and  conduct  litigation 
to  which  the  Government  may  be  a  party  (Rev.  Stats., 
§§  359,  367);  we  cannot  doubt  that  the  intervention  of 
the  Government  was  proper  in  this  case  and  that  it  was 
within  Hie  authority  of  tlie  Attorney  General  to  agree 
that  the  United  States  should  retore  from  the  case  upon 
the  terms  stated  in  the  stipulation,  which  were  plainly 
approved  by  the  Secretary  of  War,  who  afterwards 
embodied  them  in  the  construction  permit  issued  to  the 
Sewerage  Commissioners. 

Altliough  this  stipulation  was  filed  and  the  Govern- 
ment withdrew  from  the  case  on  May  16,  1010,  the  re- 
maining parties  went  forward  and  took  a  great  volum9 
of  testimony,  tlie  taking  of  which  was  concluded  in  June, 
1013.  Five  years  passed  before  the  case  was  brought  on 
for.  argument  at  tlie  October  Term,  1918,  and  upon  ex- 
amination this  court,  having  r^ard  to  the  long  time 
which  had  elapsed  since  the  taking  of  testimony  was 
closed  and  to  the  rapid  advance  in  sanitary  science  then 
in  progress,  suggested  in  tlie  record,  directed  that  addi- 
tional testimony  should  be  taken  in  order  that  the  court 
might  be  advised  t  (1)  As  to  any  practicable  modification 
of  the  proposed  sewer  system  which  might  improve  it 
and  reduce  any  polluting  effect  upon  the  water  which 
might  be  caused  by  the  effluent  to  be  discharged;  (2) 
as  to  any  practicable  plan  or  arrangement  for  sewage 
disposal  which  would  lessen  the  polluting  effect  derived 
from  the  New  York  City  sewage;  (3)  and  as  to  the  present 
degree  of  pollution  of  the  waters  of  New  York  Harbor 
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and  the  change  in  this  respect  isince  the  taking  of  the 
testimony  was  closed. 

In  compliance  with  this  order  much  additional  testimony 
was  taken. 

With  the  record  in  this  state  we  come  to  consider  the 
evidence  introduced^  but  subject  to  the  rule  that  the 
burden  upon^the  State  of  New  York  of  sustaining  the 
all^ations  of  its  bill  is  much  greater  than  that  'imposed 
upon  a  complainant  in  an  ordinary  suit  between  private 
parties.  Before  this  court  can  be  moved  to  exercise  its 
extraordinary  power  under  the  Constitution  to  control 
the  conduct  of  one  State  at  the  suit  of  another,  the 
threateifed  invasion  of  rights-must  be  of  serious  magnitude 
and  it  must  be  established  by  clear  and  convincing  evi- 
dence.  MiMOvri  V.  lUinaiB,  200  IT.  S.  406. 

The  water  of  New  York  Bay  is  such  a  brackish  com- 
bination of  salt  seit  and  fresh  water  that  it  could  not,  under 
any  circumstances,  be  used  for  drinldng  or  other  domestic 
piuposes  and,  therefore,  the  reasons  given  in  the  bill  to 
jtistify  the  injimction  prayed  for  are  restricted,  as  we  have 
seen,  to  the  claims  that  the  addition  of  the  Passaic  Valley 
sewage  to  the  already  polluted  waters  of  the  Bay  would 
result,  in  odors  offensive  and  unwholesome  to  persons 
bathing  in  them  or  passing  over  them  in  large  vessels  or 
in  small  boats  or  living  and  working  upon  the  adjacent 
shores,  in  causing  imsightly  deposits  on  the  surface  of 
the  water  and  chemical  action  injurious  to  the  wood  and 
metal  of  vessels  navigating  the  Bay,  and  in  rendering 
fish  and  oysters  taken  from  such  waters  unfit  for  con- 
sumption. 

The  evidence  introduced,  as  to  increase  of  damaging 
chemical  action  upon  the  huUs  of  vessels  by  the  proposed 
addition  of  sewage,  and  as  to  danger  from  air-borne 
diseases  to  persons  using  the  water  in  boats  and  vessels 
or  working  or  dwelling  upon  the  shore  of  the  Bay,  is  much 
too  meager  and  inddlnit^  to  be  seriously  considered  as 
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ground  for  an  injunction,  and  when  it  is  considered  that 
for  many  years  all  of  the  sewage  from  the  great  population 
of  New  York  City  and  its  envirdns  and  from  liie  large 
cities  on  the  New  Jersey  shore  (estimated,  in  1912,  at 
900  millions  of  gallons  daily)  has  been  discharged  into  the 
harbor,  qxiite  untreated,  the  evidence  does  not  justify  the 
conclusion  that  persons  bathing  in  or  that  fish  or  oysters 
subsbting  in  such  watero  can  sustain  much  further  damage 
from  the  addition  to  them  of  the  sewage  of  the  Passaic 
Valley,  after  it  has  been  treated  in  the  manner  proposed 
in  the  stipulation  with  the  Government. 

There  remains  to  be  considered,  therefore,  only  the 
offensive  odors,  and  unsi^tly  deposits  on  the  surface 
which  it  is  claimed  will  be  caused  by  the  addition  of 
putrescible  matter  to  the  water,  and  it  is  to  this  claim 
that  a  large  part  of  the  evidence  introduced  by  the  com- 
plainisoit  is  directed.  Much  evidence  was  introduced 
tending  to  prove  that  sewage  collected  from  so  great  an 
area  as  that  of  the  Passaic  Valley  Sewerage  District 
would  be  stale,  if  not  septic,  when  it  reached  the  treat- 
ment plant  at  Newark  Bay  and  that  it  would,  therefore, 
hold  in  solution  much  organic  matter  which  would  not 
be  removed  by  the  screening  and  sedimentation  processes 
proposed,  with  thetesult  that  it  would  cause  disagreeable 
deposits  on  the  surface  of  the  water — ''oily  and  sleek 
fields  '^ — and  offensive  odors  near  the  place  of  discharge 
and  upon  the  wharves  and  shores  adjacent  to  the  Bay. 

On  the  other  hand  witnesses  of  seemingly  equal  candor 
and  learning,  and  with  large  practical  experience,  called 
by  the  defendants,  testified  that  they  were  confidently  of 
the  opinion  that  the  treatment  of  the  sewage  provided  for 
in  the  stipulation  with  the  United  States  would  cause  such 
piurification.  of  it  that  the  results  guaranteed  therein 
would  be  fully  realised. 

It  jfR  much  to  be  rc^tted  that  any  forecast  as  to  what 
the  effect  would  be  of  the  treatment  and  deeply  sul>! 
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merged  discharge  through  multiple  outlets  proposed  for 
this  large  volume  of  sewage  must  depend  almost  entirely 
upon  the  conflicting  opinions  of  expert  witnesses,  for 
experience  with  such  treatment  and  dispersion  under  even 
appro:dmately  like  conditions  seems  entirely  wanting. 
It  is,  however,  of  much  significance  that  the  authorities 
of  the  CSty  of  New  York,  after  many  years  of  investigation 
of  the  subject  of  sewage  disposal,  in  their  latedt  plans 
propose  to  adopt  a  treatment  of  screening  and  sedimenta- 
tion and  dispersal  in  deep  water  very  similar  to,  but  not 
so  extensive  and  thorough  as,  that  provided  for  in  the 
stipulation  between  the  dcsfendants  and  the  United 
States. 

There  is  only  one  point  upon  which  all  the  eiq)erts 
called  for  the  opposing  parties  agree,  viz.:  that  in  the 
present  state  of  learning  upon  the  subject  tlie  amount  of 
dissolved  oxygen  in  water  is  the  best  index  or  measure  of 
the  degree  to  which  it  is  polluted  by  organic  substances,  it 
seemingly  being  accepted  by  them  all  that  upon  the  oxygen 
content  in  water  depends  its  capacity  for  digesting 
sewage — ^that  is  for  converting  organic  matter  into 
inorganic  and  harmleclb  substances  by  direct  oxidation  and 
by  sustaining  bacteria  which  assist  in  such  conversion. 

The  witnesses  agree  that  so  long  as  there  is  sufScieht 
dissolved  oxygen  in  the  water  the  process  of  digestion  of 
the  sewage  will  go  forward  without  producing  ofiPensive 
odors  and  that  when  it  sinks  below  a  required  percentage 
of  satimition  such  odors  will  appear,  but,  unfortimately, 
there  is  a  wide  divergence  of  opinion  among  them  as  to 
what  the  required  lower  percentage  is.  The  opinions  of 
seemingly  well  qualified  experts  vary  in  giving  from 
25%  to  50%  of  saturation  as  the  amount  of  oxygen 
necessary  to  i»event  the  appearance  of  such  ofiPensive 
odors  from  decomposition  of  organic  matter. 

Measured  by  this  dissolved  oigrgen  standard,  the 
evidence  of  the  complainant  is  that  as  early  as  1906  the 
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water  adjacent  to  New  York  CSly,  eepeciatty  in  th€ 
Bronx  and  lower  East  River,  was  much  polluted  b; 
sewage,  but  that  the  water  in  other  parts  of  the  Bay^ 
especially  near  Robbins  Reef  light  was  somewhat,  but 
not  greatly,  contaminated.  This  condition,  the  evidence 
shows,  continued  with  no  very  pronoimced  decrease  in  the 
oxygen  content  of  the  water  until  1011  when  the  investiga- 
tions embodied  in  the  first  testimony  taken  were  con- 
cluded. And  the  evidence  tak^i  under  the  order  of 
the  court  in  1010  shows  an  irreconcilable  conflict  in  the 
testimony  as  to  the  then  condition  of  the  water,  especially 
near  Robbins  Reef  light,  and  as  to  the  probable  condition 
of  it  to  be  anticipated  in  the  future.  In  the  interval  from 
1006  to  1010  the  estimated  growth  of  the  population  of 
New  York  City  and  its  suburbs  draining  sewage  into 
adjacent  waters  was  in  excess  of  100,000  a  year — an 
increase  of  population  in  the  aggregate  much  greater  than 
the  total  population  of  the  Passaic  Valley  Sewerage 
District  at  present,  and  approximately  equal  to  its  esti- 
mated population  in  1040 — and  it  is  undisputed  that  this 
New  York  sewage,  untreated,  was  discharged  from  over 
450  sewers  directly  into  the  adjacent  waters,  for  the  most 
part  at  or  above  the  line  of  low  tide,  and  that  only  in  a  few 
instances  was  it  carried  even  to  the  pier  heads. 

It  would  seem,  therefore,  that,  if  the  anticipations  of  the 
experts  for  the  complainants,  as  to  the  results  likely  to  be 
produced  by  the  effluent  from  the  sewer  of  def aidants, 
were  well  founded,  by  the  year  1010  conditions  in  the 
harbor  should  have  become  so  pronounced  and  plain  that 
there  could  not  have  been  such  conflict  as  the  record 
shows  in  the  testimony  of  trustworthy  and  competmt 
scientists  as  to  its  then  existiog  condition. 

Considering  all  of  this  evidence,  and  much  more  which 
we  oanndt  detail^  we  must  conclude  that  the  complainants 
have  failed  to  show  by  the  convincing  evidence  which  the 
law  reqtures  that  the^sewage  which  the  defendants  intend 
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to  discharge  into  Upper  New  York  Bay,  even  if  treated 
only  in  the  manner  specifically  described  in  ihe  stipulation 
with  the  United  States  Government,  would  so  corrupt  the 
water  of  the  Bay  as  to  create  a  public  nuisance  by  causing 
ofiPensive  odors  or  unsightly  deposits  on  the  surface  or  that 
it  would  seriously  add  to  the  pollution  of  it. 

The  e^ndence  taken  in  1919  also  discloses  that  other 
means  than  those  specifically  described  in  the  Govern- 
ment stipulation  may  be  resorted  to,  if  needed,  for  the 
pxirpose  of  improving  the  character  of  the  effluent  from 
the  sewer,  viz. :  slower  and  more  prolonged  sedimentation 
processes;  additional  screening;  the  aeration  of  the 
sewage  before  it  reaches  the  treatment  plant  and  agaiq 
after  treatment  and  before  discharge  into  the  tunnel 
conveying  it  to  the  Bay;  and  finally,  if  requir^,  chemical 
treatment.  \ 

Having  r^ard  to  the  treatment  of  the  sew^  pre- 
scribed in  what  we  regard  as  a  valid  contract  on  the  part 
of  the  defendants  with  the  Government  of  the  United 
States,  to  the  specific  agreement  therein  for  protection  of. 
the  waters  of  Upper  New  York  Bay  from  pollution,  and 
to  the  means  which  the  Government  will  have  to  secure 
further  purification,  if  desired,  by  refusing  to  permit  the 
discharge  of  sewage  into  the  Bay  to  continue,  we  conclude 
that  the  prayer  for  injunction  against  the  operation  of  the 
sewer  must  be  denied. 

We  cannot  withhold  the  suggestion,  inspired  by  the 
consideration  of  this  case,  that  the  grave  problem  of 
sewage  disposal  presented  by  the  large  and  growing 
populations  living  on  the  shores  of  New  York  Bay  is  one 
more  likely  to  be  wisely  solved  by  codperative  study 
and  by  conference  and  mutual  concession  on  the  part  of 
representatives  of  the  States  so  vitally  interested  in  it 
than  by  proceedings  in  any  court  however  constituted. 

The  court,  recognizing  the  importance  of  the  ruling 
which  it  is  making  to  the  great  populations  interested, 
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as  well  in  the  State  of  New  Jeroey  as  in  the  State  of 
New  York|  will  direct  that  the  decree  denying  the  relief 
prayed  for  8ha&  be  without  prejudice  to  the  instituting  of 
aoxother  suit  for  injunction  if  the  proposed  sewer  ^  in 
operation  shall  prove  sufficiently  injurious  to  the  waters  of 
the  Bay  to  lead  the  State  of  New  York  to  eoiochide  that 
the  protection  of  the  health,  welfare  or  commeroe  of  its 
people  requires  another  implication  to  this  court. 

It  results  that  the  bill  of  complainant  will  be  dismissed 
but  without  prejudice  to  a  renewal  of  the  application  for 
injimction  if  the  operation  of  the  sewer  of  def^idants  shall 
result  in  conditions  which  the  State  of  New  York  may  be 
advised  requires  the  interposition  of  this  court. 

BiUdimna&edvrithcutpr^udice. 
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ST.  LOUIS  &  EAST  ST.  LOXHS  ELECTRIC  RAILWAY 
COMPANY  V.  STATE  OF  MISSOURI  AT  THE 
RELATION  AND  TO  THE  USE  OF  HAGERMAN, 
COLLECTOR  OF  THE  CITY  OP  ST.  LOUIS,  IN 
THE  STATE  OF  MISSOURL 

ERROR  TO  THE  SX7FRE1IB  COURT  OF  THE  STATE  OF  lOSSOUBI. 

No.  261.    Argued  March  23,  1921.— Decided  May  2,  1921. 

A  street  railroad  ccnnpany  whose  tracks  crossed  and  were  confined 
to  a  bridge  between  Missouri  and  Illinois,  was  taxed,  under  Missouri 
Laws  of  1901,  p.  282,  by  valuing  its  rolling-stock,  poles,  wins, 
cash,  road-bed  and  superstruoture  as  such,  adding  a  reasonable 
valuation  of  ''all  other  pioperty,"  and  assigning  due  proportions 
to  ^fissouri  as  the  basis  of  the  tax.  Held,  that  the  tax  could  not  be 
regarded  as  a  direct  burden  upon  the  company's  franchise  to  con- 
duct its  interstate  traffic  over  the  bridge,  upon  the  ground  that  tte 
"other  property  "  vahied  consisted  solely  of  that  fianohise,  since 
it  appeiured  that  much  of  the  value  of  the  railway  as  a  going  cq&' 
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oem  was  due  to  exduaive  rightB  on  the  bridge  and  lucrative  traffic 
\  arrangements  resulting  from  private  contracts  with  other  com- 

1 1  panics,  which  must  have  been  considered  by  the  tajdng  authorities 

i  in  making  the  vahiation.    P.  318. 

279  Missouri,  616,  affirmed. 

Tms  was  an  action  by  the  State  of  Missouri  to  collect 
a  tax  levied  on  the  property  of  the  plaintiff  in  error  railway 
company.  The  state  courts,  including  the  court  below, 
sustained  the  tax.    The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  S.  Clark,  with  whom  Mr.  WHUam  E. 
Oarvin  was  on  the  brief,  for  plaintiff  in  error. 

Mr.  ThamoB  0.  RuOedgef  with  whom  Mr.  J.  M.  Lashly 
was  on  the  brief,  for  defendant  in  error. 

Mr.  Justice  Clarxb  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  hereinafter  referred  to  as  the 
Bridge  Electric  Company,  a  cori)oration  organized  under 
Missoiui  kw,  was  the  owner  in  1906  of  865-1000th8  of  a 
mile  of  electric  railway,  constructed  upon  and  extending 
from  the  easterly  to  the  westerly  end  of  the  Eads  Bridge 
over  the  Mississippi  River  at  St.  Louis.  In  that  year  the 
State  Board  of  Equalization  of  Missouri  valued  the  portion 
of  this  railroad  which  was  within  that  State  at  $186,019, 
and  levied  a  tax  upon  it  for  state  and  local  purposes,  which 
the  plaintiff  in  error  refused  to  pay,  and  thereupon  this 
suit  was  mstituted  to  recover  the  amount  of  the  tax. 

The  case  was  tried  on  an  agreed  statement  of  facts  and 
the  State  prevailed  in  all  the  state  courts.  Only  one  of  the 
several  defenses  relied  upon  in  the  answer  has  been  argued 
in  this  court,  viz.,  that  the  tax  is  invalid  because,  if 
allowed,  it  would  constitute  a  direct  and  xmconstitutional 
burden  oh,  interstate  commerce. 

The  state  statute  provided  that  in  valuing  railroads  for 
taxation  the  State  Board  of  Equalization  should  determine 
the  total  vahie  of  the  entire  property  in  the  State,  tangible 
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and  intangible,  of  each  company,  and  that  from  this  total 
it  should  deduct  the  vahie  of  all  its  tan^^ble  property  and 
then ''enter  the  remainder  upon  the  assessment  list  .  •  • 
under  the  head  of  'all  other  property.' '^  Laws  of  Mis- 
souri, 1901,  p.  232,  §  2. 

Ciomplying  with  this  statute  the  Board  of  Equalisation 
valued  aU  of  the  rolling  stock,  poles,  wires  aqd  cash  of  the 
Bridge  Electric  Company  at  $32,630  per  mile;  the  roadbed 
and  superstructure  at  16,000  per  mile,  and  "all  othei* 
property"  at  $500,000  per  mile,  meking  a  total  value  per 
mile  of  $537,630. 

There  were  .346  of  a  mile  of  the  track  in  the  State  of 
Missomi  and  this  proportion  of  the  total  value  per  mile, 
amounting  to  $186,019  (of  which  $173,000  was  mduded 
under  the  item  ''all  other  property"),  was  the  amount 
on  which  the  disputed  tax  was  levied. 

The  unit  rule  thus  adopted  by  the  Board  of  Equaliza- 
tion has  long  been  a  familiar  method,  often  approved 
by  this  court,  for  valuing  interstate  railroad  properties. 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.  v.  Backus, 
154  U.  S.  439,  445;  St  Louis  Southwestern  Ry.  Co.  v.  Ar- 
kansas,  235  U.  S.  350;  Branson  v.  Bush,  251  U.  S.  182. 

It  is  not  contended  that  this  valuation  is  unreasonable 
in  amount,  but  only  that  the  property  of  the  company, 
which  was  valued  as  "all  other  property, "  consisted  solely 
of  its  franchise  to  conduct  interstate  passenger  traffic 
over  the  interstate  bridge  and  that  therefore  the  tax,  so 
far  as  levied  on  the  valuation  placed  on  that  property,  is  a 
direct  tax  and  burden  on  the  right  to  engage  in  interstate 
convneioe  and  that  it  is,  for  this  reason,  xmconstitutional. 

B  it  the  stipulation  on  which  the  case  was  tried  does  not 
sustam  this  contention. 

This  stipulation  shows  that  in  1902  the  Bridge  Electric 
Company  acquired  by  contract  with  the  Terminal  Rail- 
road Association  of  St.  Louis  the  exclusive  right  to  operate 
an  electric  railroad  over  the  Eads  Bridge  for  the  term  of 


ST.  LOUIS  Ac.  RY,  00.  if.  HAGERMAN.        317 
314.  Opinion  of  the  Court. 

fifty  yeaiSj  (for  passenger  traffic  only  and  for  a  part  of  the 
fare  to  be  charged)  and  that  in  the  same  agreement  it 
entered  into  a  written  contract  with  two  other  electric 
raiboad  companies  for  the  recited  purpose  of  causing 
all  passenger  traffic  origmating  on  the  lines  then  or 
iherc^ter  controlled  by  them  to  pass  over  the  Bridge 
Electric  Company's  road.  Of  the  two  latter  companies 
thus  contracted  with,  one  operated  extensive  lines  of 
electric  street  railroad  in  the  CSty  of  "East  St.  Louis,  in 
Illinois,  and  the  other  operated  an  extensive  system  of 
suburban  electric  railways  in  Illinois.  Both  of  these 
Illinois  systems  connected  with  the  Bridge  Company's 
track  at  the  easterly  end  of  the  bridge. 

Later  in  the  same  year,  1902,  the  Bridge  Electric 
Company  entered  into  another  agreement  by  which  the 
company  operating  lines  in  East  St.  Louis  contracted,  for 
a  percentage  of  the  fares  to  be  collected  for  transportation 
over  the  bridge,  to  furnish  the  cars,  crews  and  equipment 
for  carrying^jmd  to  operate  the  cars  necessary  to  carry,  all 
passengers  across  the  bridge,  without  change  of  cars. 
Coupon  tickets  were  to  be  issued  to  passengers  traveling 
either  way  across  the  bridge  and  other  conveniences  were 
provided  for  the  purpose  of  increasing  the  bridge  traffic. 

It  is  apparent  that  the  large  vahie  which  it  is  conceded 
this  street  railroad  had  was  derived,  not  from  its  mere 
franchise  to  do  an  interstate  business,  but  from  the 
exclusive  right  which  we  have  seen  the  company  acquired 
by  private  contract  to  operate  over  the  Eads  Bridge,  a 
public  highway,  and  from  the  other  rights  also  derived 
from  private  contract  which  made  its  line  of  track  a  pajt 
of  two  Illinois  systems  of  railway  and  gave  it  a  profitable 
operating  arrangement  with  them.  It  was  these  contracts 
which  gikve  tiie  company's  small  extent  of  physical 
property  an  earning  capacity,  and  therefore  a  value, 
which  enabled  it  to  pay  from  their  date  in  1902  to  the 
date  of  the  disputed  assessment  five  per  cent,  annual 
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interest  on  ISOO^OOO  of  bonded  indebtedneai  and  an 
annual  dividend  of  about  three  per  cent,  on  an  equal 
amount  of  capital  stock. 

The  law  applicable  to  the  state  of  facts  thus  <leyeloped 
was  summarized  in  Atlantic  &  Pacific  Telegraph  Co.  y. 
Philadelphia,  190  U.  S.  160|  in  a  form  which  has  been 
frequently  approved  by  this  court,  notably  in  St  Louia 
Southwestern  Ry.  Co.  v.  Arkaneaa,  235  U.  S.  350,  365. 
Slightly  condensed  it  is  that,  while  a  State  may  not,  in 
the  guise  of  taxation,  constitutionally  compel  a  corpora- 
tion to  pay  for  the  privil^^  of  engaging  in  interstate 
commerce,  yet  this  immunity  does  not  prevent  the  State 
from  imposing  an  ordinary  property  tax  upon  property 
having  a  situs  within  its  territory  and  employed  in 
interstate  commerce.  Sven  the  f  ilanchise  of  a  coiix>nation, 
if  not  derived  f ^m  the  United  States^  although  that 
franchise  is  the  business  of  interstate  commerce,  is  subject 
to  state  taxation  as  a  part  of  its  property. 

The  record  does  not  show  what  the  specific  items  were 
which  enten^d  into  the  consideration  of  the  Board  of 
Equalisation  in  valuing  ^^all  other  property"  of  the 
Bridge  Electric  Company,  but  it  ai^)ears  from  the  stipula- 
tion that  the  president  of  the  company  was  beard  with 
respect  to  the  valuation  and  assessment  of  all  of  its 
property,  and  we  cannot  doubt  that  the  contracts  we  have 
described,  which  very  plainly  gave  to  this  short  line  of 
railway  much  of  the  value  as  a  going  concern  which  led 
the  company  to  bond  and  capitalize  it  at  $1,000,000,  and 
the  Board  to  value  it  at  approximately  one-half  that 
amount,  must  have  been  taken  into  consideration  by  the 
Board,  and  that,  therefore,  the  contention  that  the  tax  was 
levied  exchisively  upon  the  franchise  to  do  an  interstate 
business  is  not  sound  and  must  be  rejected. 

It  results  that  the  judgment  of  the  Supreme  Comt  of 
Missouri  must  be 

Affirmed. 
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BLANSirr  i;.  CARDIN,  AS  GUARDIAN  OF  DAY- 
LIGHT, A  MINOR,  ET  AL. 

APPEAL  TROM.  THE  CIBCUIT  COTJHIT  OF  APPEALS  FOB  THE 

EIGHTH  CIRCXnT. 

No.  244.    Argued  April  20,  1921.— Deckled  May  16,  1021. 


1.  The  transmiBdon  of  restricted  Indian  allotmenta  by  will  is  governed 
l^  the  Act  of  June'  25,  1910,  c.  431,  §  2,  36  fitat.  856,  amended 
F^ruary  14,  1913,  c.  55,  37  Stat.  678,  and  the  regulations  there- 
under prescribed  by  the  Secretary  of  the  Interior.    P.  323. 

2.  Oklahoma  Code,  §  8341,  providing  that  no  woman  while  married 
shall  devise  ("bequeath  ")  more  thain  two-thirds  of  her  j»t>perty 
away  from  her  husband,  does  not  affect  a  ^vill  made  by  a  Quapaw 
woman  and  approved  by  the  Secretary  after  her  death,  so  devising 
her  restricted  land.    P.  322. 

261  Fed.  Rep.  309,  affirmed. 

This  was  a  suit  in  tiie  District  Coiirt  of  the  Eastern 
District  of  Oklahoma,  brought  by  the  present  appellant, 
to  assert  an  interest  in  land,  claimed  by  him  as  heir 
of  his  wife,  and  by  the  defendants  as  devisees  in  her  will. 
The  District  Comt  dismissed  the  bill  and  the  Circuit 
Court  of  Appeals  afiSnned  the  decree.  The  facts  are 
stated  in  the  opinion. 

Mr.  Henry  C.  Lewis  cxA  Mr.  Patd  A.  Ewerl  for  ap- 
pellant. 

Mr.  A.  C.  Wallace  for  appellees. 

Mr.  LeMe  C.  Oamett,  ^tpedal  Assistant  to  the  Attorney 
General,  with  whom  The^SclicUar  General  and  Mr.  H.  L. 
Undenvoodf  Special  Assistant  to  the  Attorney  General, 
were  on  the  brief,  for  the  Uiuted  States,  by  special  leave 
of  court. 
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v. 

Mr.  Justice  McKenna  deliveFed  the  opinion  of  the 
court. 

Appellant  brought  this  suit  to  have  himself  declared 
to  be  owner  of  an  undivided  one-third  interest  in  all  lands 
(they  are  described  in  the  bill)  and  other  property  of 
which  his  wife,  Fannie  Crawfish  Blanset,  died  seised  or 
possessed,  free  and  clear  of  all  claims  and  demands  of  the 
appellees;  and  to  declare  void  a  will  of  his  wife  and  its 
approval  by  the  Secretary  of  the  Interior. 

The  basis  of  the  bill  is  the  contention  that  under  the 
laws  of  Oklahoma  no  man  and  no  woman  while  married 
shall  bequeath  more  than  two-thirds  of  his  or  her  property 
away  from  the  other  and  that  the  prohibition  extends  to 
an  Indian  woman's  allotment,  under  acts  of  Congress, 
of  restricted  lands. 

The  bill  is  quite  involved  and  contains  many  repetitions. 
Its  ultimate  propositions  may  be  paraphrased  as  follows: 
Appellant  is  a  white  man,  and  his  wife,  Fannie  Crawfish 
Blanset,  was  an  Indian  woman  of  the  Quapaw  Tribe. 
She  was  an  allottee  of  the  lands  herein  involved  which 
were  restricted  lands,  so  called;  that  is,  non-alienable 
for  the  period  of  twenty-five  years.  She  made  a  will  de- 
vising her  land  to  appellees,  they  being  her  children  or 
grandchildren,  and  bequeathed  to  them  also  all  trust 
fimds  which  might  be  held  by  the  United  States  for  her. 
Hie  will  was  approved  by  the  Assistant  Commissioner 
of  Indian  Affairs  and  by  the  Assistant  Secretary  of  the 
Interior  under  and  in  pursuance  of  the  provisions  of  an 
Act  of  Congress  of  June  25, 1010,  c.  431, 36  Stat.  855,  856, 
as  amended  February  14,  1913,  c.  55,  37  Stat.  678,  and 
filed  in  the  office  of  fhe  Secretary  of  the  Interior  where 
such  wills  are  properly  and  lawfully  filed,  and  are  of 
record. 

Congress  by  the  foregoing,  and  other  I^islation,  pro- 
vided "that  the  state  laws  of  descent  should  apply  to 
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Indian  allotments  and  to  intereste  therem,  and  that  the 
Secietary  of  the  Interior  should  be  governed  by  the 
same/'  and  that  ^'Section  8341  of  the  Code  of  Oklf^oma 
created  an  indefeasible  desc«Eit  in  favor  of  the  husband 
and  that  the  will  of  a  wife  which  attempts  to  will  away 
from  her  husband  more  than  two-thirds  of  her  estate  is 
therefore  void  and  of  no  effect  to  the  eactent  to  which  it 
attempts  so  to  do,  and  that  in  such  case  the  husband 
takes  by  descent  to  the  same  eactent."  By  that  section 
i^pellant  is  made  heir  to  property  worth  $40,000  of  the 
estate  of  his  wife,  while  the  will  gives  him  only  15.00; 
that  the  will  is  null  and  void  and  that  to  the  extent  of 
his  heirship  his  wife  died  intestate,  and  that  he  is  an  heir 
at  law  of  one-third  of  her  estate;  that  notwithstanding 
§  8341  each  of  the  appellees  is  claiming  to  be  the  owner 
of  a  one-third  undivided  interest  in  and  to  all  of  the  re- 
maining restricted  lands,  inherited  or  otherwise,  of  whicli 
Fannie  Crawfish  Blanset  died  possessed  and  of  a  one- 
third  interest  to  all  trust  funds  held  by  the  United  States 
to  her  use  and  benefit,  such  claims  being  made  under 
and  by  virtue  of  the  will. 

There  is  an  allegation  in  the  bill  to  the  effect  that  ap*- 
pellant's  wife  left  little  or  no  personal  property  except 
moneys  held  in  trust  for  her  from  the  sale  of  inheritei 
Indian  lands  by  the  United  States,  that  by  §  8410  dower 
and  curtesy  were  abolished  and  by  §  8418  it  was  provided 
as  follows:  ''If  the  decedent  leave  a  surviving  husband 
or  wife;  and  only  one  child,  or  the  lawful  issue  of  ore 
child,  [the  estate  must  be  distributed]  in  equal  shares  1o 
the  surviving  husband,  or  wife  aqd  chUd,  or  idsue  of  such 
child.  If  the  decedent  leave  a  surviving  husband  or  wif  3, 
and  more  than  one  child  living,  or  one  child  living  and 
the  lawfuLissueof  one  or  more  deceased  children,  one^third 
to  the  surviving  husband  or  wife,  and  the  remainder  in 
equal  shares  to  his  children,  and  to  the  lawful  issue  of 
any  deceased  child,  by  ri|^t  of  representation.^'    And  by 
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§  6328  it  is  providied:  ^'Upon  the  death  of  either  huB- 
band  or  wif e,  the  survivor  may  continue  to  possesB  and 
occupy  the  whole  homestead,  which  shall  not  in  any 
event  be  subject  to  administration  proceedings,  until  it 
is  otherwise  disposed  of  according  to  law;  and  upon  the 
death  of  both  husband  and  wife  the  children  may  con- 
tinue to  possess  and  occupy  the  whole  homestead  until 
the  youngest  chUd  becomes  of  age/' 

It  is  alleged ''that  Section  1  of  the  Act  of  June  25, 1910, 
of  which  the  Act  of  February  14,  1913,  is  amendatory,  is 
as  follows:  'That  when  any  Indian  to  whom  an  allotment 
of  land  has  been  made^  or  may  hereafter  be  made,  dies 
before  the  e3q>iration  of  the  trust  period  and  before  the 
issuance  of  a  fee  simple  patent,  without  having  made  a 
will  disposing  of  said  allotment  as  hereinafter  provided, 
the  Secretary  of  the  Interior,  upon  notice  and  hearing, 
under  tmch  rules  as  he  may  prescribe,  shall  ascertain  the 
legal  heirs  of  such  decedent. ' '' 

On  motion  of  defendants  (appeUees  here)  the  bill  was 
dismissed  for  want  of  equily.  The  ruling  was  affirmed 
by  the  Circuit  Court  of  Appeals. 

The  case  is  not  in  broad  compass  and  presents  as  its 
ultimate  question  the  accordance  or  discordance  of  the 
laws  of  Congress  and  the  laws  of  the  State;  and  whether 
there  is  accordance  or  discordance  dependis  upon  a  com- 
parison of  §  8341  of  the  Oklahoma  Code,  upon  which  ap- 
pellant relies,  and  the  acts  of  Congress  referredvto  in  the 
bill  and  what  was  done  under  them. 

That  comparison  we  proceed  to  make.  By  §  8341  of 
the  Cede  "Every  estate  and  interest  in  real  or  personal 
property  to  whidi  heirs,  husband,  widow,  or  next  of  kin 
might  succeed,  may  be  disposed  of  by  will:  Provided, 
that  no  marriage  oontroct  in  writing  has  been  eitered 
into  between  the  parties;  no  man  while  married  shall 
bequeath  more  than  two-thirds  of  his  property  away 
from  his  wife,  nor  shall  any  womau  while  manied  be- 
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queath  more  than  two-thirds  of  her  property  away  from 
her  husband;    .    .    .'' 

The  provision  of  the  Gode  is  determinative,  appellant 
contends,  because  the  law  of  ^^  Descents  and  Distribu- 
tions ''  of  Arkansas  was  made  applicable  to  the  Indian 
Tenitoiy  May  2,  1890  (c.  182,  26  Stat.  94,  05),  and  ex- 
tended in  its  application  in  1004  (c.  1824,  33  Stat.  573), 
and,  while  at  those  times  '' testamentary  power  had  not 
been  given  to  restricted  allottees  [the  property  in  this 
case  was  a  restricted  allotment  and  the  period  of  restric- 
tion had  not  expired]  of  any  tribe,  but  the  property  de- 
scended, as  to  all  tribes,  wherever  located,  according  to 
the  local  law,''  yet  when  Oklahoma  was  admitted  as  a 
State  the  Arkansas  law  was  superseded  by  the  Oklahoma 
Gode.  For  this  Jeffenon  v.  Fink,  247  U.  S.  288,  is 
adduced. 

But  against  the  contention  and  conclusion  the  Act  of 
Congress  approved  Fdi>ruary  14, 1018,  c.  55,  37  Stat.  678, 
is  opposed.  That  act  amends  §  2  of  the  Act  of  June  26, 
1010,  so  as  to  read  as  follows: 

''Sec.  2.  That  any  petsons  of  the  age  of  twenly-one 
years  having  any  right,  title,  or  interest  in  any  allotment 
held  under  trust  or  other  patent  containing  restrictions 
on  alienation  or  individual  Indian  moneys  or  other 
property  held  in  trust  by  the  United  States  shall  have  the 
rif^t  prior  to  the  expiration  of  the  trust  or  restrictive 
period,  and  before  the  issuance  of  a  fee  simple  patent 
or  the  removal  of  ^restrictions,  to  dispose  of  such  property 
by  will,  in  accordance  with  regulations  to  be  prescribed 
by  the  Secretary  of  the  Interior.  Pramded,  however ,  That 
no  will  so  executed  shall  be  valid  or  have  any  force  or 
effect  unless  and  until  it  shall  have  been  approved  by 
the  Secretary  of  the  Interior:  Provided  further,  That  the 
Secretary  of  the  Interior  may  approve  or  disapprove  the 
will  either  before  or  after  the  death  of  the  testator,  and 
in  case  where  a  will  has  been  approved  and  it  is  subse- 
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quently  discovered  that  there  has  been  fraud  in  connection 
with  the  execution  or  procurement  of  the  will  the  Secre- 
tary of  the  Interior  is  hereby  authorized  within  one  year 
after  the  death  of  the  testator  to  cancel  th^  approval 
of  the  willy  and  the  property  of  the  testator  shall  there- 
upon descend  or  be  distributed  in  accordance  with  the 
laws  of  the  State  wherein  the  propaiy  is  located:  Prth 
vided  further^  That  the  approval  of  the  will  and  the  death 
of  the  testator  shall  not  operate  to  terminate  the  trust 
or  restrictive  period,  but  the  Secretary  of  the  Interior 
may,  in  his  discretion,  cause  the  lands  to  be  sold  and  the 
mon^  derived  therefrom,  or  so  mUeh  thereof  as  may  be 
necessary,  used  for  the  b^iefit  of  the  heir  or  heirs  entitled 
thereto,  remove  the  restrictions,  or  cause  patent  in  fee 
to  be  issued  to  the  devisee  or  devisees,  and  pay  the  monejrs 
to  the  legatee  or  legatees  either  in  whole  or  in  part  from 
time  to  time  as  he  may  deem  advisable,  or  use  it  for  their 
benefit:  Provided  also,  That  sections  one  and  two  of  this 
Act  shall  not  apply  to  the  five  Giviliied  Tribes  or  the 
Osage  Indians." 

The  Secretary  of  Hbe  Interior  made  regulations  which 
were  proper  to  the  exercise  of  the  power  conferred  upon 
him  and  the  execution  of  the  act  of  Congress,  and  it  would 
se^n  that  no  comment  is  necessary  to  show  that  §  8341 
is  excluded  from  pertinence  or  operation. 

But  this  conclusion  counsel  resists.  He  says  ''as  long 
as  restrictions  have  not  been  removed  the  allotment  is 
subject  to  the  plenary  power  and  control  of  Congress," 
but  "when  restrictions  aie  removed  the  allotment  auto- 
matically becomes  subject  to  the  state  law."  That  is, 
and  to  make  application  to  the  pending  case,  at  the  instant 
his  wife  died,  appellant  became  heu*  at  law  to  one-thiid 
of  her  property  under  the  laws  of  the  State.  Appellant's 
reasoning  is  dh'ect  and  confident.  By  his  wife's  death,  he 
asserts,  her  allotment  was  emancipated  from  government 
control;  that  under  §  8341  her  wiU  was  void;  she,  there- 
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fore,  died  intestate  and  he  became  her  heir  of  an  undivided 
one-third  of  her  allotment  under  §  8418  set  out  in  the  bill. 

And  the  further  contention  is  that  §  8341  is  continued 
because  the  act  of  Congress  does  not  expressly  provide 
how  the  land  shall  be  devised,  and  because  it  recognizes 
that  the  state  laws  of  descent  are  applicable  in  case  the 
Secretary  disapproves  the  will  after  the  death  of  the 
testator. 

If  the  first  contention  be  true,  the  act  of  Congress  is 
reduced  to  impotence  by  its  contradictions.  According 
to  the  contention  it  permits  a  will  and  immediately  pro- 
vides for  its  defeat  at  the  very  instant  it  is  to  take  effect 
and  can  only  take  effect.  Such  antithetical  piupose  can- 
not be  imputed  to  Congress  and  it  is  repelled  by  the 
words  of  §  2.  They  not  only  permit  a  will  but  define  its 
permissible  extent,  excluding  any  limitation  or  the  intru- 
sion of  any  qualification  by  state  law.  They  provide  that 
one  having  an  interest  ''in  any  allotment  held  under 
trust  or  other  patent  containing  restrictions  on  alienation 
•  .  .  shall  have  the  right  prior  to  the  eviration  of 
the  trust  or  restrictive  period,  and  before  the  issuance 
of  a  fee  sample  patent  or  the  removal  of  restrictions,  to 
dispose  of  9uch  property  italics  om«]  by  will,  in  accord- 
ance with  regulations  to  be  prescribed  by  the  Secretary 
of  the  Interior."  And  it  is  further  provided  ''that  the 
Secretary  of  the  Interior  may  approve  or  disapprove  the 
will  either  before  or  after  the  death  of  the  testator  "  and 
that  neither  circiunstance  shall  "operate  to  terminate 
the  trust  or  restrictive  period,  but  the  Secretary  of  the 
Interior  may,  in  his  discretion,  •  .  .  cause  patent  in 
fee  to  be  issued  to  the  devisee  or  devisees." 

To  the  other  contention  (if  it  may  be  called  such)  the 
answer  is  that  the  contingency  (disapproval  of  the  will 
after  the  death  of  the  testator)  did  not  occur  and  besides, 
there  were  alternatives  to  the  contingency  irreconcilable 
?nth  the  disposition  of  the  property  under  the  state  code. 
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The  act  of  GongreBB  is  catBful  of  conditioDB.  In  the 
first  instance  it  is  concerned  with  testacy,  that  is,  the 
existence  of  a  will.  A  will  existing,  the  allotment  is  dis- 
posed of  by  it.  A  will  not  existing — either  not  executed 
or  if  executed,  cancelled,  there  is  intestacy,  and  the  state 
laws  of  descent  and  distribution  obtain.  Li  the  present 
case  there  is  a  will  and  it  is  uncancelled  and,  therefore, 
the  contention  of  appellant  is  untenable.  And  it  will  also 
be  observed  by  recurring  to  the  act  of  Congress,  powers 
are  invested  in  the  Secretary  which  preclude  interference 
or  control  by  anybody,  or  right  in  anybody  to  have  can- 
celled "the  patent  in  fee  "  which  is  empowered  "to  be 
issued  to  the  devisee  or  devisees,''  a  right  appellant  asserts 
in  the  present  case.  In  a  word,  the  act  of  Congress  is 
complete  in  its  control  and  administration  of  the  allot- 
ment and  of  &11  that  is  connected  with  or  made  necessary 
by  it,  and  is  antagonistic  to  any  rigjht  or  interest  in  the 
husband  of  an  Indian  woman  in  her  allotment  imder  the 
Oklahoma  Cede.  And  we  agree  with  the  Coiu-t  of  Ap- 
peals that  the  act  of  Congress  was  the  prompting  of 
prudence  to  afford  "protection  to  dependent  and  natural 
heirs  against  the  waste  of  the  estate  as  the  result  of  an 
unfortimate  marriage  and  enforced  inheritance  by  state 
laws.''  And  there  can  be  no  doubt  that  the  act  was  the 
suggestion  of  the  Interior  Department,  and  its  construc- 
tion is  an  assistant,  if  not  demonstrative  criterion,  of  the 
meaning  and  purpose  of  the  act.  Swigart  v.  Baker,  229 
U.  S.  187;  Jacobs  v.  Prichard,  223  U.  S.  200;  United  States 
V.  Cerecedo  Hermafios,  209  U.  S.  837*  And  tiie  regulations 
of  the  Department  are  administeative  of  the  act  and 
partake  of  its  legal  foroe. 

Our  conclusion  is  the  same  as  that  of  the  Coiu-t  of  Ap- 
peals, "that  it  was  the  intention  of  Congress  that  this 
class  of  Indians  should  have  the  rij^t  to  dispose  of  prop- 
erty by  will  under  this  act  of  Congress,  free  from  restric- 
tions on  the  part  of  the  State  as  to  the  portions  to  be 
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conTqred  or  as  to  the  objoete  of  the  testator's  bounty, 
provided  such  wills  are  in  acoordanoe  with  the  regulations 
and  meet  the  approval  of  the  Secretary  of  the  Interior." 
The  court  added  that  the  conclusion  was  in  accord  with 
the  views  of  the  Supreme  Court  of  the  State,  referring 
to  Brodc  V.  Keifetf  59  Oklahoma,  5. 

Decree  affirmed. 


>««» 


PHILADELPHIA  &  READING  RAILWAY  COM- 
PANY 1^.  DI  DONATO. 

CBBIIOnAia  TO   TBB   SUPBXME   COUBT  OF  IHB   STATE   OF 

PENNSYLVANIA. 

No.  297.    Avgued  April  28,  li»l.— Deeided  May  16,  1921. 

A  watehmaa  onployed  on  an  interstate  railroad  at  a  public  grade 
GrossiDg  to  dgnal  both  interstate  and  intrastate  trains  and  guaid 
the  tracks  against  disorder  and  obstruction,  is  employed  in  inter- 
state commerce,  irrespective  of  the  interstate  or  intrastate  character 
of  the  particular  train  he  may  be  flagging  when  injured.  P.  329. 
Pedenm  v.  Ddaware,  Ladcawama  A  Waiem  B.  B.  Co.,  229  U.  S. 
146. 

266  Pa.  St.  412,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Oeorge  Ocwen  Parry  for  petitioner. 

Mr.  Francis  H.  Bohlen  for  respondent. 

Mr.  JosncE  McKbnna  delivered  the  opinion  of  the 
court. 


Certiorari  directed  to  the  review  of  a  judgment  of  the 
Supreme  Court  of  Pennsylvania,  aflSraiing  a  judgment 
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of  the  Court  of  Gozninon  Pleas  of  the  Counly  of  Phila- 
delphia,  which  affirmed  an  award  of  the  Workmen's 
Compensation  Board  of  the  State  of  Pennsylvania, 
allowed  respondent,  as  widow  of  Pasquale  Di  Donato  who, 
in  the  course  of  his  employment  by  the  Railway  Com- 
pany, was  kiUed.  Her  petition  was  presented  in  the  legal 
course  to  the  Board,  and  assigned  for  an  investigation 
to  a  referee  who  reported  an  award  in  accordance  with  it. 

The  Company  prosecuted  an  appeal  to  the  Board  which 
afl^rmed  the  award  and  dismissed  the  appeal.  The  judg- 
ment was  successively  affirmed,  as  we  haye  said,  by 
the  Cc»urt  of  Conmion  Pleas  and  by  the  Supreme  Court. 

There  is  no  connected  finding  of  facts  aside  from  con- 
clusions of  law.  The  referee  found  that  Di  Donato  was 
employed  by  the  Company  ''as  a  crossing  watchman  " 
at  a  particular  public  crossing,  and  that  on  March  18, 1918, 
at  abcut  7:15  P.  M.  ''while  acting  in  the  course  of  his 
emplo;)rment  ;  .  .  while  flagging  a  train  •  .  • 
was  struck  by  a  train  of  the  defendant  company  and 
instantly  killed."  The  findings  then  recite  that  the 
Company  contended  that  at  the  time  of  the  occurrence 
of  the  injury  Di  Donato  "was  engaged  in  interstate 
conmierce,"  but  it  is  added  that  the  Company  "failed  to 
prove  by  the  weight  of  the  evidence  that  such  was  the 
fact."  And  further,  that  the  Company  "showed  that 
many  interstate  shipments  and  trains  passed  over  the 
rails  of  the  defendant  company  .  .  .  but  they  [it] 
did  not  offer  any  evidence  whatever  to  show  that  at  the 
time  of  the  occurrence  of  the  injury  Pasquale  Di  Donato 
was  engaged  in  performing  some  duty  incident  to  the 
passage  of  an  interstate  train;  and  since  the  burden  is  on 
the  defendant  to  show  by  the  weight  of  the  evidence  that 
the  injured  employee  was  at  the  time  of  the  occiurence 
of  the  injury  engaged  in  interstate  commerce,  we  find, 
as  a  fact,"  that  at  such  lime  Di  Donato  "was  not  engaged 
in  work  incident  to  interstate  oonmierce."    It  was  further 
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found  that  the  Company  was  ^'engaged  m  both  intrastate 
and  mterstate  commerce." 

The  finding  by  the  Board  was  that  Di  Donato  ''was 
killed  in  the  course  of  his  employment  for  the  defendant  " 
while  he  ''was  employed  as  a  watchman  upon  a  public 
crossing"  where  a  public  street  "crosses  the  tracks"  of  the 
Company.  And  that  "an  agreement  was  placed.upon  rec- 
ord that  the  defendant  is  engaged  in  both  intrastate  and 
interstate  traffic."  The  deduction  of  the  Board  was  the 
same  as  that  of  the  referee,  that  the  defense  of  interstate 
commerce  when  set  up  by  the  defendant  became  a  matter 
of  proof  by  competent  and  reliable  testimony,  and  that  the 
burden  of  proof  of  the  same  was  thrown  upon  the  defend- 
ant, and ' '  that  the  character  of  the  employee's  undertaking 
in  this  respect  must  be  determined  by  the  work  he  had  ac- 
tually been  engaged  in  a^  the  veiy  time  of  the  accident." 

The  facts  and  the  conclusions  thus  expressed  by  the 
referee  and  the  Board  were,  in  effect,  repeated  by  the 
Supreme  Cburt  and  made  the  groimds  of  decision. 

The  facts  as  found  we  may  assume  to  exist,  facts,  how- 
ever, disassociated  from  l^;al  deductions  from  them. 
These  facts  are  only  that  Di  Donato  was  employed  by 
the  Company  as  a  flagman  at  a  public  crossing  to  signal 
both  intrastate  and  interstate  trains.  In  other  words, 
his  employment  concerned  both  kinds  of  trains  without 
distinction  between  them  or  character  of  service.  He  was 
an  instrument  of  safety  for  the  conduct  of  both.  And  in 
the  course  of  his  en4>loyment  he  was  killed  by  a  train 
whose  character  is  not  disclosed.  These  are  the  facts, 
all  else  the  assertion  of  legal  propositions.  We  are  brought, 
therefore,  to  a  consideration  of  the  soundness  and  deter- 
mining quality  of  the  legal  propositions. 

In  Pedersen  v.  Dehware^  Lackawanna  &  Western  B.  B. 
Co.,  229  U.  S.  146,  this  court  had  occasion  to  consider  the 
instrumentalities  of  commerce  and  to  determine  whether 
they  should  have  intrastate  oi"  interstate  character.    The 
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case  was  concerned  with  mechanism — ^bracks  and  bridges, 
but  there  was  a  human  element  as  well,  one  who  was 
engaged  in  keeping  the  mechaninms  in  rq>air,  and/  it 
was  decided,  that,  as  they  were  instruments  of  interstate 
as  well  as  of  intrastate  commerce,  he  was  engaged  in 
interstate  commerce.  It  was  said,  ''true,  a  track  or 
bridge  may  be  used  in  both  inteistate  and  intrastate 
commerce,  but  when  it  is  so  used  it  is  none  the  less  an 
instrumentality  of  the  former;  nor  does  its  double  use 
prevent  the  emplo3rment  of  those  who  are  engaged  in  its 
repair  or  ui  keeping  it  in  suitable  condition  for  use  from 
being  an  employment  in  interstate  commerce." 

Being  the  same  in  principle  if  not  in  instances,  the 
following  cases  are  urged  to  be  of  pertinent  illustration, 
Southern  Pacific  Co.  v.  Indusbrial  Accident  Cammiasionf 
174  California,  8 ;  Graber  v.  DidtUh,  South  Shore  A  Atlantic 
By.  Co.,  159  Wisconsin,  414;  Chicago  A  Alton  R.  R.  Co.  v. 
Industrial  Commieeion,  288  Illinois,  603 ;  Flynn  v.  New  York, 
Susquehanna  &  Western  R.  R.  Co.,  00  N.  J.  L.  451.  Also 
Southern  Ry.  Co.  v.  Puckett,  244  U.  S.  571,  and  cases  cited. 

Respondent  resists  the  application  of  the  Pedereen  Case 
and  contends  that  the  other  cases  do  not  militate  against 
the  judgment  in  the  pending  case.  Th^,  and  the  Peder- 
een  Case,  it  is  said,  represent  different  classes:  the  Pedereen 
Case  ''those  in  which  it  is  impossible  to  assign  the  service 
to  anxparticular  traffic  movement,  since  the  work  is  done 
on  some  instrumentality  which  is  used  indiscriminately 
in  the  general  traffic  of  the  road";  the  other  cases,  "those 
in  which  the  service  is  given  to  e3q)edite  or  secure  the 
safety  of  some  particular  traffic  movement."  To  the  latter 
class  counsel  for  respondent  assign  the  present  case,  and 
the  Supreme  Court  accepted  that  view.  Counsel,  however, 
feel  an  impediment  to  their  view  hi  the  fact  that  this  court 
has  given  the  Pedersen  Case  as  authority  for  cases  which 
coum^l  assign  to  the  other  class,  that  is,  whose  instance 
was  the  safety  of  some  particular  movement.   But  grant* 
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ing  there  is  a  basis  for  the  classification  that  counsel  make; 
we  think  the  present  case  falls  within  the  Pedergen  Case. 
The  service  of  a  flagman  concerns  the  safety  of  both 
commerces  and  to  separate  his  duties  by  moments  of 
time  or  particular  incidents  of  its  exertion  would  be  to 
destroy  its  unity  and  commit  it  to  confusing  controversies. 

And  besides,  as  observed  by  the  Supreme  Court  of  the 
State  of  California  in  Southern  Pacific  Co.  v.  Industrial 
Accident  Commissiany  ewpra^  Di  Donato's  duly  had  other 
purpose  than  the  prevention  of  a  disaster  to  a  particular 
trun.  It  had  purpose  as  well  to  the  condition  of  the 
tracks  and  their  preservation  from  disorder  and  obstruc- 
tions. This  service  and  the  other  service  cannot  be  sepa- 
rated in  duty  and  responsibility.  It  is  to  be  remembered 
that  not  only  the  remedy  of  one  employee  is  involved 
in  a  particular  duty  but  that  other  employees  and  other 
remedies  are  to  be  considered  as  well,  and  the  defenses  to 
them,  and  that  behind  them  are  the  respective  powers 
that  may  have  ordained  them.  Therefore,  whether  they 
be  of  state  or  congressional  power,  there  is  an  equal 
necessity  for  their  accurate  delimitation.  This  case, 
therefore,  has  importance  beyond  the  interest  of  the 
parties  to  it.  Its  principle  and  example,  reinforcing  the 
Pedersen  Case  and  the  cases  based  upon  it,  make  a  test  by 
which  future  cases  may  be  assigned  to  intrastate  or  inter- 
state commerce  and  mark  the  power  and  policies  that 
may  be  necessary  or  convenient  to  either. 

As  we  deduce  from  the  duty  of  Di  Donate  his  employ- 
ment to  have  he&a  in  int^isrtate  commerce,  we  have  no 
occasion  to  consider  what  presumptions  might  be  indulged 
if  his  employment  were  not  thereby  established,  whether 
for  or  against  intrastate  commerce. 

Judgment  reversed  and  cause  remanded  far  further  pro- 
ceedings not  inconsistent  vrith  this  opinion. 

Mb.  Jusfncs  Ciabxb  dissents. 
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PHILADELPHIA   ft   READING   RAILWAY  COM- 
PANY V.  POLK. 

CERTIORARI   TO   THE   ST7PREMB   COURT  OF   THE   STATE   OF 

PBMNSTLVANIA. 

No.  298.    Argued  April  28,  1021.— Dedded  May  16,  1021. 

In  a  proceeding  under  a  state  workmen's  compensation  law  to  ie> 
cover  for  the  death  of  a  railroad  emplc^yee,  findings  that,  when  in- 
jured, he  was  employed  as  a  member  of  a  crew  in  charge  of  a  draft 
of  freight  cars  attached  to  an  engine  in  a  yard  and  containing  both 
interstate  and  intrastate  cars  and  frei|^t,  establish  his  employ- 
ment in  interstate  commerce;  a  special  rdation  to  the  intrastate 
commerce  which  would  have  rendered  his  employment  intrastate  can- 
not be  presumed  but  must  be  proven  by  the  actor  in  the  proceed- 
ing. PM2adeZpftta  A  RsocH'n^  Ay.  Co.  v.Z>ii>(maeo,arUe,  327.  P.  333. 

266  Pa.  St.  335,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Creorge  Oowen  Parry  for  petitioner. 

Mr.  Francis  M.  McAdams  for  respondent. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

Certiorari  to  review  a  judgment  of  the  Supreme  Court 
of  the  State  of  Pennsylvania  affirming  an  award  made 
under  the  Workmen's  Compensation  Board  of  the  State 
in  favor  of  respondent  who  is  the  widow  of  John  M.  Polk, 
who  died  as  the  result'of  an  accident,  occurring  in  the 
course  of  his  employment  by  the  Railway  Company. 

The  matter  of  her  petition  proceeded  in  due  course 
from  the  referee  of  the  Board  to  the  Board,  from  the  latter 
to  the  Court  of  Common  Pleas,  and  thence  to  the  Supreme 
Court  of  the  State,  she  being  adjudged  by  all  of  them  en- 
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titled  to  an  award  undw  the  Workmen's  GompeDsation 
Act  of  the  State. 

The  facta  aa  found  are  that  Polk  on  August  28,  1917, 
while  empkiyed  by  the  Railway  Company  on  a  f reie^t 
train,  in  its  Port  Richmond.  Yard,  handled  by  engine 
No.  832,  was  cau|^t  between  two  cars,  and  as  a  result 
thereof  sustained  injuries  from  which  he  died.  ^ 

At  the  time  of  theoccurrence  of  the  injury  the  Company 
was  a  common  carrier,  by  rail,  engaged  in  interstate  and 
intrastate  commerce,  and  at  such  time  there  was  a  draft 
of  f  reic^t  cars  attached  to  the  eng^  which  wis  in  charge 
of  the  crew  of  which  Polk  was  a  member,  ^ome  of 'these 
care  were  bound  from  points  within  the  State  to  oth» 
points  within  the  State  and  the  othen  were  loaded  with 
various  commodities,  some  of  which  were  bound  from 
points  outside  of  the  State  to  points  within  the  State  and 
othere  of  which  were  bound  f h>m  points  within  the  State 
to  points  outside  of  tiie  State,  and  there  was  at  least  one 
car  of  tins  draft  which,  was  passing  through  the  State 
from  a  point  in  New  York  to  a  point  in  Illinois. 

The  Board,  upon  the  appeal  of  the  Company,  adopted 
the  findingB  of  fact  and  condusions  of  law  of  the  referee 
and  affirmed  his  award.  This  acticm  was  affirmed  by  the 
Court  of  Common  Pl^us  and  the  latter's  judgment  by 
the  Suprene  Court. 

The  referee  did  not  find  definitely  as  a  fact  that  Polk 
was  eng^^ged  in  intrastate  commerce  at  the  time  of  his 
injury,  but  assumed  that  the  fact  might  be  so,  therefore, 
isegarded  it  as  so,  because,  in  his  opinion  the  burden  of 
proving  the  contrary,  that  is,  that  Polk  'Vas  actually 
engaged  in  duties  incident  to  uitarstate  conmierce,"  was 
upon  the  Company  and  the  Company  had  ''not  met  the 
burden  required  ftf  it,''  and  further,  that  the  Company  ''of- 
t&ed  no  testimony  whatever  to  show  what  work  John  M. 
Polk  was  performing  at  the  time  he  was  injured;    •    .    ." 

The  Supreme  Court  approved  the  finding^  and   the 
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deductions  from  them.  It  is  manifest  therefore  that  the 
case  is  within  the  rule  of  PkUaddphia  &  Reading  By.  Co. 
V.  Di  DonatOy  just  decided,  amtCf  327.  Here,  as  there,  the 
emplojrment  concerned  both  kinds  of  oommeroei  and  was 
to  be  exercised  as  much  on  one  as  on  the  other, — in  other 
words,  was  as  much  and  as  intimately  directed  to  the  in- 
terstate cars  and  freic^t  as  to  the  intrastate  cars  and 
frdght,  and  that  there  might  have  been  some  duties  di- 
rected to  the  latter  thou^  there  is  no  evidence  of  it,  is 
the  suggestion  of  a  cfpeculation  that  has  no  tangible 
prompting  in  the  case. 

Besides,  we  cannot  adcede  to  the  view  that  there  is  a 
presumption  that  duties  performed  on  a  train  constituted 
of  interstate  and  intrastate  ccnnmerce  were  performed  in 
the  latter  commerce.  The  presumption,  indeed,  might 
be  the  other  way.  It  is  to  be  remembered  that  it  is  the 
declaration  of  l^e  cases  that  if  ih&e  is  an  element  of 
interstate  commerce  in  a  traffic  or  employment  it  deter- 
mines the  remedy  of  the  employee.  Second  Employers* 
Liabaity  Cases,  223  V.  8.  1;  New  York  Central  B.  R.  Co. 
v.  Winfidd,  244  U.  S.  147. 

Northern  Paaific  Ry.  Co.  v.  Washington,  222  XT.  S.  370, 
375,  declares  and  illustrates  the  piindfle.  ExpreBsing 
the  facts  and  the  law  applicable  to  them,  it  was  said,  ''The 
train,  although  moving  from  one  point  to  another  in  the 
State  of  Washington,  was  hauling  merchandise  from 
points  outside  of  the  State  destined  to  points  within  the 
State  and  from  points  within  the  State  to  points  in  British 
Columbia.  .  .  .  This  transportation  was  interstate 
commerce,  and  the  train  was  an  interstate  train,  despite 
the  fact  that  it  may  also  have  been  carrying  some  local 
freight.  In  view  of  the  unity  and  indivisibility  of  the 
service  of  the  train  crew  and  the  paramount  character 
of  the  authority  of  Congress  to  regulate  oommeroe,  the 
act  of  Congress  was  exclusively  controlling.''  Southern 
Ry.  Co.  V.  United  Stales,  222  U.  S.  20. 
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It  would  seem  mdisputable,  theraf orei  if  there  be  an 
assertion  of  the  claim  or  remedy  growing  out  of  an  occur- 
rence in  which  there  are  constituents  of  interstate  com- 
merce, the  burden  of  explanation  and  avoidance  is  on 
him  who  asserts  the  claim  or  remedy,  not  on  the  railway 
company  to  which  it  is  directed,  and  there  is  nothing 
in  OAame  v.  Orayj  241  XT.  S.  16,  in  opposition.  Indeed, 
the  court  waa  asked  in  that  case  to  do  what  the  r^eree 
and  the  Suprerae  Court  in  this  case  have  done,  tiiat  is, 
to  assume  to  know  things  of  which  there  is  no  evidence. 

Judgment  revened  and  eofMs  remanded  for  furiher  pro- 
ceedings not  ineoneieUnt  vrifh  (hie  opmton^ 

Mb.  JusncB  Clabxb  dissents. 
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BROWN  V.  UNITED  STATES. 

GBBnOBABI  TO  IBB  CIBCI7IT  COTJRT  OF  APPBALB  FOR  IBB 

FUTH  CIRCUIT. 

No.  103.    Argued  Novonber  19,  1020.— Decided  May  10,  1021. 


1.  Tlie  iJi^t  of  a  man  to  stand  bis  ground  and  defend  himself  idien 
attacked  with  a  deadly  weapon,  even  to  the  extent  of  taking  his 
assailant's  life,  depends  upon  Aether  he  reasonably  believes  that 
he  is  in  immediate  danger  of  death  or  grievous  bodily  hann  from 
his  assailant,  and  not  upon  the  detached  test  whether  a  man  of 
reasonable  prudence,  so  situated,  mig^t  not  think  it  possible  to  fly 
with  s%fety  or  to  diasJble  his  assailant  rather  than  kill  him.  P.  343. 
BeardY.  VmUd SUOes^lSS V.B.5&0. 

2.  So  hdi  of  a  homicide  oomimitted  on  a  post-office  site  by  one  who 
was  there  in  discharge  of  his  duty.  P.  344. 

3.  In  a  prosecution  for  murder,  it  appeared  that  the  defendant  shot 
the  deceased  several  times  and  again  when  the  deceased  had  fallen 
.and  was  bring  on  the  ground.    Hdd,  that  evidence  of  self-defense 
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was  for  the  juiy,  and  that,  if  they  disbelieved  the  defendant's  testi- 
mony  that  tiie  last  shot  was  an  accident,  th^  mi^t  still  have  ao- 
quitted  him  if,  though  intentional,  it  foUowed  close  upon  the  others 
in  the  heat  of  the  conflict  and  while  he  believed  he  w^  fitting  for 
his  life.  P.  344. 
257  Fed.  Rep.  46,  ravened. 


C^BTioRABi  to  review  a  judgment  of  the  Clnnut  Court  of 
Appeals  aflSrming  a  judgment  of  the  District  Court  upon 
a  conviction  of  murder  in  the  seoond  dq^ree.  The  facts 
are  given  in  the  opinion,  pari,  341. 

Mr.  James  R.  Dougherty  and  Mr.  E.  C.  Brandenburg^ 
with  whom  If r.  W.  E.  Pope,  Mr.  Gordon  Boone  and  Mr. 
H.  S.  Bonfum  were  on  the  brief,  for  petitioner: 

The  coiu-t  below  erred  in  not  holding  that  the  indict- 
ment upon  its  face  did  not  charge  any  offense  either 
against  the  laws  of  the  United  States,  or  within  the 
territorial  jurisdiction  of  the  United  States. 

It  was  error  to  instruct  the  jury  that  petitioner,  though 
in  a  place  where  he  had  a  right  to  be  and  though  the  de- 
ceased was  making  a  felonious  assault  upon  him,  with 
intent  to  kill  him  or  do  him  some  serious  bodily  injury, 
was  obliged  to  retreat,  though  without  fault  on  his  part, 
before  he  could  exercise  his  right  of  self-defense,  and  slay 
the  deceased. 

,  The  duty  to  retreat  did  not  exist  in  cases  of  justifiable 
homicide  or  justifiable  self-defense  at  the  common  law. 
Russell  on  Crimes,  3d  Amer.  ed.,  pp.  508-521 ;  1  Bishop's 
New  Criminal  Law,  §§  849,  850,  851;  1  Hale^s  Fleas  of 
the  Crown,  479-481;  4  Blackstone's  Comm.  185;  3  Coke's 
Inst.  55,  56;  Foster's  Crown  Cases,  p.  273;  1  East,  Pleas 
of  the  Crown,  p.  271;  Hawkins,  Pleas  of  the  Crown,  7th 
ed.,  vol.  1,  p.  172;  2  Wharton,  Criminal  Law,  §  1019; 
Wharton,  Homicide,  §  485;  Beard  v.  United  Stales,  158 
U.  S.  550;  AUen  v.  United  States,  150  U.  S.  551,  562;  s.  c. 
164  U.  S.  492497;  Bawe  v.  United  States,  164  U.  S.  546; 


BROWN  i>.  UNITED  STATES.  337 

336.  Aiguinent  for  the  United  Steles. 

Erwm  y.  SkOe,  29  Oh.  atA86;Rtmyanv.  State,  571^ 
80,  83;  United  States  v.  WaOkarger,  Fed.  Ca^No.  16,738; 
United  States  v.  Outerhridge,  5  Sawy.  620;  Carpenter  v. 
State,  62  Arkansas,  286;  State  v.  Cain,  20  W.  Va.  679; 
State  V.  Clark,  61 W.  Va.  457;  Pond  v.  PeopU,  8  Michigan, 
150;  State  v.  Gentry,  125  N-  Car.  ©8. 

A  man  need  not  retreat  from  his  place  of  buaineBS  when 
feloniously  assaulted,  but  may  stand  his  ground.  A 
servant  or  emplojrer  has  the  same  right  as  the  owner.  If 
petitioner  had  owned  the  lot  he  would  not  have  been 
obliged  to  retreat.  He  was  at  the  place  of  his  business  or 
his  master's  busineBS.  We  submit  that  this  gave  him  the 
right  to  stand  his  ground.  Andrews  v.  State,  159  Alabama, 
14;  Cary  v.  State,  76  Alabama,  78;  State  v.  Gaodager,  56 
Qr^on,  196;  Haynes  v.  State,  17  Georgia,  466;  Suell  v. 
Derricott^  161  Alabama,  259. 

The  right  to  defend  one's  home,  even  to  the  point  of 
sla^g  a  forcible  intruder,  or  one  who  assaulted  the  owner 
therein,  does  not  seem  to  have  depended  at  the  comnK>n 
law  entirdy  upon  the  fact  that  the  slayer  was  assaulted 
feloniously,  that  is,  with  an  intent  to  kill  him.  1  Bishop's 
New  Criminal  Law,  §  858;  1  Hale's  Pleas  of  the  Grown, 
458;  Aldrich  v.  Wright,  53  N.  H.  398. 

Mr.  Assistant  Attorney  General  Stewart,  with  whom 
Mr.  W.  C.  Herran  was  on  the  brief,  fQr  the  United  States: 

The  question  first  arises  whether  any  charge  as  to  the 
law  of  self-defense  was  necessary  and  whether,  there- 
fore, the  charge  as  given  and  complained  of  by  the  peti- 
tioner may  not  be  disregarded  on  this  writ.  Act  of 
February  26, 1919,  c.  48, 40  Stat.  1181 ;  Daremus  v.  United 
States,  262  Fed.  Rep.  849,  853;  Battle  v.  United  States,  209 
U.  S.  36, 38;  AddingUm  v.  United  States,  165  U.  S.  184, 187. 

The  conamon  law  never  recognised  two  species  of 
homicide  in  self-defense,  one  justifiable  and  the  other 
excusable;  one  dispeoiHing  with  avoidance  of,  or  retreat 
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f rom,  an  assault  with  a  deadly  weapon,  the  other  re- 
quiring it;  on  the  contrary,  the  common  law,  in  every  case 
where  public  interests,  e.  g.,  aid  of  justice,  were  not  in- 
volved, required  the  assaulted  person  to  avoid  homicide, 
if  he  could  do  so  without  endangering  the  life  of  himself 
or  another.  2  Pollock  ft  Maitland's  History  of  English 
Law,  pp.  476-481 ;  3  Stephen,  History  of  Criminal  Law, 
pp.  36-41, 47, 49;  Beale,  Retreat  from  Murderous  Assault, 
16  Harv.  Law  Rev.  567;  Bracton  (1250),  Twiss  ed.,  c. 
V,  bk.  3,  ff.  104b,  134,  144b;  Britton  (1290),  c.  vi,  pp.  34 
et  «eg.,  113;  Bracton's  Note  Book  Nos.  1084,  1215; 
HowePd  Case  (1221),  Eeimy's  Gas.  on  dim.  Law,  pp. 
139,  141,  142;  Y.  B.  30-31,  Edw.  I,  510,  512  (1302);  6 
Edw.  I,  c.  9;  Fitsherbert's  Abridgement,  Title  Gorone 
Nos.  261,  284-287,  305;  Compton'e  Case,  22  lib.  Ass.  97, 
pi.  55;  24  Henry  YIII,  c.  5;  Coopered  Case  (1663),  Cro.  Gar. 
544;  3  Goke^s  Inst.,  c.  8,  p.  55;  1  Hale's  Pleas  of  the 
Grown,  pp.  424,  425,  478  et  seq.;  Daver^s  Case  (1623),  God- 
bolt;  288;  Calfield  v.  The  Keeper,  Roll's  Reps.  189. 

Gounsel  rely  largely  upon  Foster's  view — ^that,  in  case 
of  justifiable  self-defense,  the  assaulted  party  may  rq)d 
force  with  force  and  is  not  obliged  to  retreat — (Fost^s 
Grown  Cases,  pp.  255,  267,  273),  and  upon  Beard  v. 
United  States,  158  U.  S.  550,  564,  which  sustains  their 
view.  But  Foster's  statem^t  does  not  represent  the 
conunon  law.  1  Hawkins,  Pleas  of  the  Grown,  pp.  104r- 
115;  Pond  v.  PeopU,  8  Michigan,  150,  177;  Bracton, 
eupra,  f.  120b;  Morsels  Case/  4  Gr.  App.  Gas.  50;  Aldridi 
V.  Wright,  53  N.  H.  398,  404,  405.  Though  repeated  as 
law  many  times,  it  has  never  had  any  effect  on  actual 
cases  in  the  Eng^sh  courts.  See  Rex  v.  Smith,  8  G.  ft  P. 
160;  Bex  v.  BvU,  9  G.  &  P.  22;  Rex  v.  Knock,  14  Gox  Gr. 
Gas.  1;  Rex  v.  Rose,  15  Gox  Gr.  Gas.  540;  Rex  v.  Synumd- 
son,  60  J.  P.  645«  Foster  has  been  often  quoted  and  re^ 
lied  on  by  the  courts  of  this  country  l>ut  it  is  not  dear 
that  his  view  had  atty  effect  on  the  federal  courts  prior 
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to  the  Beard  Case  (1805).  See  United  States  v.  WtU- 
berger  (1819);  3  Wash.  616,  521;  United  States  v.  Outer- 
bridge  (1868),  5  Sawy.  620;  United  States  v.  Mingo  (1854), 
2  Curt.  1,  5;  United  States  v.  King  (1888),  34  Fed.  Rep. 
302, 307, 308;  United  States  v.  Lewis  (1901),  111  Fed.  Rep. 
630,  685.  In  United  States  v.  Tfavers  (1814),  2  Wheeler 
Gr.  Gas.  490,  497,  498,  507,  the  law  is  stated  ahnost  in 
Foster's  language,  but  it  is  not  clear  that  the  point  was 
important  in  the  case  or  was  called  to  the  attention  of 
the  judges.  In  the  Beard  Case,  the  defendant  was  on  his 
own  premises,  and,  in  view  of  the  subsequent  decisions 
in  AUen  v.  United  States,  164  U.  S.  492,  497,  498,  and 
Alberty  v.  United  States,  162  U.  S.  499,  507,  508,  that 
decision  should  be  limited  to  the  rig^t  not  to  retreat  when 
assaulted  in  one's  own  house.  It  is  not  clear  whether,  in 
AddingUm  v.  United  States,  165  U.  S.  184, 187,  the  court 
meant  to  reaffirm  the  general  statement  of  the  rig^t  to 
Idll  without  retreating,  made  in  the  Beard  Case,  or  not,  or 
to  extend  it  beyond  the  exact  case  there  presented. 

The  common  law  knew  nothing  of  two  kinds  of  homi- 
cide in  self-defense,  mutually  destructive.  If  Foster's 
statement  were  correct  it  would  follow  that  on  an  assault 
with  manifest  intent  to  commit  a  known  felony  on  the 
person  assaulted  there  would  be  (a)  no  duty  to  retreat 
generally,  but  (b)  a  duty  to  retreat  if  this  manifest 
assault  was  part  of  a  ''chance  medley.''  Such  a  distinc- 
tion is  de^ly  impracticable  and  impossible  of  application 
before  a  jury. 

As  it  recognised  on^  one  species  of  homicide  in  self- 
defense,  so  tiie  common  law  applied  without  question  to 
all  such  homiddes  the  rule  that  the  person  assaulted  was 
under  duty  to  avoid  killing  his  assailant  by  retreating, 
if  that  was  practically  possible  under  the  circumstances 
as  th^  appeared  to  him.  Even  Foster  admits  it  as  to 
what  he  calls  excusable  homidde  in  self-defense;  and  when 
his  distinction  of  two  q)edes  of  such  homiddes  disappears 
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(as  it  does  in  so  far  as  the  eommon  law-  is  oonoemed), 
the  Fule,  since  its  existence  is  admitted,  must  extend  as 
well  to  his  so-called  justifiable  homicide  in  self-defense. 

Even  assuming  that  Foster's  statement  can  be  taken 
as  in  any  way  representing  the  common  law,  it  should  not 
be  extended  to  cases  (like  the  present)  where  the  assault 
from  which  the  right  to  kill  is  derived  is  no  more  than, 
but,  on  the  contrary,  is  exactly  equivalent  to  the  assault 
with  manifest  intent  to  commit  a  felony  specified  in  the 
alleged  rule.  The  doctrine  of  Foster,  *tf  adopted  at  all, 
should  be  limited  to  cases  where  the  assault  is  merely 
a  collateral  means  to  carry  out  an  independent  intent  to 
commit  a  felony,  as  where  A  lies  in  wait  for  B,  to  murder 
him,  and  on  his  approach  attacks  him.  If  the  rule  be  so 
limited,  it  does  not  apply  to  the  case  at  bar  because  there 
is  no  evidence  of  any  Independent  intent  on  the  part  of 
Hermes  to  murder  petitioner,  but,  on  the  contrary,  the 
evidence  of  the  latter  himself  shows  that  Hermes  came 
to  the  excavation  to  haul  dirt,  and  that  the  assault  was  in- 
duced by  petitioner's  statement  in  r^ard  to  such  hauling. 

In  order  to  excuse  or  to  justify  the  taking  of  human 
life,  it  must  appear  that  the  killing  was  reasonably  neces- 
saryto  protect  other  interests  which  for  good  reasons  the 
law  regfl^  as  more  important,  under  all  the  circumstances, 
than  the  continued  existence  of  the  life  in  question,  'ilie 
difficulty  lies  in  defining  such  ''other  interests."  In  so 
far  as  self-d^ense  is  concerned,  the  normal  case  of  an- 
other interest  is  the  life  of  a  person  other  than  the  one 
killed.  If  the  protection  of  that  life  makes  necessary  the 
homicide  in  question,  there  can  be  no  doubt  that  the  law 
must  excuse  or  justify  the  killing.  But  one  evident 
method  of  avoiding  a  homicide  is  to  avoid  a  conffict  from 
which  it  may  arise,  and  hence  to  retreat  if  assaulted, 
provided  sudi  a  retreat  woiUd,  under  all  the  circum- 
stances as  they  present  themselves  to  the  person  assaulted, 
accomplish  the  end  desired  by  the  law,  viz.,  to  preeerve 
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human  life  if  it  can  be  done  without  seriously  endangering 
other  human  lives;  The  rule  of  the  oommon-law,  there- 
fore, that  the  person  assaulted  is  bound  to  retieat  pro- 
vicfed  such  a  retreat  would  not  be  dangerous  to  his  per- 
Bcmsl  safety,  is  clearly  founded  on  a  reasonable,  sevisible 
principle,  and -goes  as  far  as  such  reasonable  principle 
requires,  if  the  only  ''other  interest"  had  in  mind  is  the 
life  and  personal  safety  of  the  one  assaulted. 

The  rule  laid  down  by  Foster  and  approved  in  the 
Beard  Case  must  be  supported  by  a  respect  for  some 
interest  which  the  law  ought  to  protect  other  than  huonn 
life  or  personal  safefy,  sinee  the  latter  are  efficiently 
protected  by  the  very  terms  9f  the  common-law  rule.  The 
only  ''other  interest ''  which  can  be  had  in  mind  is  the 
self-respect  and  honor  of  the  person  assaulted.  The 
question  therefore  is  whether  such  self-respect  and  honor 
are  in  the  eye  of  the  law  sufficient  \p  weigh  down  the  bal- 
ance as  against  human  life.    We  submit  that  th^  are  not. 

Mb.  JusncB  Houibs  delivered  the  opinion  of  the  court. 


The  petitioner  was  convicted  of  murder  in  tiie  second 
dqpee  c(mmiifted  upon  one  Hermes  at  a  place  in  Texas 
withm  the  exclusive  jurisdiction  of  the  United  States, 
and  the  judgment  was  affirmed  by  the  C&rcuit  Court  of 
Appabfk  257  Fed.  Rep.  46.  A  writ  of  certiorari  was 
grajtited  by  this  Court.  260  U.  S.  637.  Two  questions 
areraised.  The  first  nwfaether'the  indictment  is  sufficient, 
inasmuch  as  it  does  not  aUege  that  the  place  of  the  homi- 
cide was  acquired  by  the  United  States  "for  the  erection 
of  a  fort,  magazine,  arsenal,  dock>yard,  or  other  needful 
building,"  although  it  does  allege  that  it  was  acquired 
from  the  State  of  Texas  by  the  United  States  for  the  ex- 
clusive use  of  tbe  United  States  for  its  public  purposes  and 
was  under  the  eacdusive  jurisdiction  of  the  same.  Penal 
Codeof  Marck  4. 1909,  c.  321,  S  272,  Third.  85  Stat.  1088. 
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Constitution,  Art.  I,  S  8.  In  view  of  our  q;Mnion  iqK>n 
the  second  point  we  think  it  unneoessaiy  to  do  more  than 
to  refer  to  the  discussion  in  the  Ck>urt  below  upon  this. 

The  other  question  oonoeras  the  instructions  at  the 
trial.  There  had  been  trouUe  between  Hermes  and  the 
defendant  for  a  long  time.  There  was  evidence  that 
Hermes  had  twice  assaulted  the  defendant  with  a  knife 
and  had  made  threats  commuiiicated  to  the  defendant 
that  the  next  time,  one  of  them  would  go  off  in  a  black 
box.  On  the  day  in  question  the  defendant  was  at  the 
place  above  mentioned  superintending  excavation  work 
for  a  postoffice.  In  view  of  Hermes's  threats  he  had  taken 
a  pistol  with  him  and  had  laid  it  in  his  coat  upon  a  dump. 
Hermes  was  driven  up  by  a  witness,  in  a  cart  to  be  loaded, 
and  the  defendant  said  that  certain  earth  was  not  to  be 
removed,  whereupon  Hermes  came  toward  him,  the 
d^endant  says,  with  a  knife.  Tlie  defendant  retreated 
som^twentyor  twenly-five  feet  to  where  his  coat  was  and 
got  his  pistol.  Hermes  was  striking  at  him  and  the  de- 
fendant fired  four  shots  and  killed  him.  Tbe  judge 
instructed  the  jury  among  other  things  that  ''it  is  nece»* 
sary  to  remember,  in  considering  the  question  of  self- 
defense,  that  the  party  assaulted  is  always  under  the  obli- 
gation to  retreat,  so  long  as  retreat  is  open  to  him,  pro- 
vided he  can  do  so  without  subjecting  himself  to  the 
danger  of  death  or  great  bodily  harm.''  The  instruction 
was  rdnf orced  by  the  further  intimation  that  unless 
''retreat  would  have  appeared  to  a  man  of  reasonable 
prudence,  in  the  position  of  the  defendant,  as  involving 
danger  of  death  or  serious  bodily  harm"  the  defendant 
was  not  entitled  to  stand  his  ground.  An  instruction 
to  the  effect  that  if  the  defendant  had  ressonable  grounds 
of  apprehension  that  he  was  in  danger  of  losing  his  life 
or  of  suffering  serious  bodily  harm  from  Hermes  he  was 
not  bound  to  retreat  was  refused.  So  the  question  is 
brought  out  with  sufficient  clearness  whether  the  formula 
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laid  down  by  the  Court  and  often  repeated  by  the  andent 
law  n  adequate  to  the  protection  of  the  defendant 'a  ri^^ta. 
It  18  uaeleas  to  go  mto  the  developments  of  the  law  from 
the  time  when  a  man  who  had  lolled  another  no  matter 
how  innocently  had  to  get  his  pardon,  whether  of  grace 
or  of  course.  Concrete  cases  or  illustrations  stated  in  the 
early  law  in  conditions  very  different  from  the  present, 
like  the  reference  to  retreat  in  Coke,  Third  Inst.  1S6,  and 
elsewhere,  have  had  a  tendenoy  to  osafy  into  specific 
rules  without  much  r^;ard  for  reason.  Other  eyamiileB 
may  be  found  in  the  law  as  to  treqiass  ab  tntlio,  Commonr 
wealih  V.  Btibm,  186  Massachusetts,  453,  and  as  to  fresh 
complaint  after  r^pe.  ConmianweaUh  v.  Cleary,  172 
Massachusetts,  176.  Rationally  the  failure  to  retreat 
is  a  drcumstance  to  be  conadered  with  all  the  others  in 
order  to  determine  whether  the  defendant  went  farther 
than  he  was  justified  in  doing;  not  a  categorical  proof  of 
guilt.  The  law  has  grown,  and  even  if  historical  mistakes 
have  contributed  to  its  growth  it  has  tended  in  the  direc- 
tion of  rules  consistent  with  human  nature.  Many 
respectable  writers  agree  that  if  a  man  reasonably  believes 
that  he  is  in  immediate  danger  of  death  or  grievous  bodily 
harm  from  his  assailant  he  may  stand  his  ground  and  that 
if  he  kills  him  he  has  not  exceeded  the  bounds  of  lawful 


self«defense.    That  has  been  the  dednon  of  this  Court. 


Beard  v.  United  States,  168  U.  S.  660,  669.  Detached 
reaction  cannot  be  demanded  in  the  inesence  of  an  up- 
lifted knife.  Therefore  in  this  Court,  at  least,  it  is  not  a 
condition  ctf  immunity  that  one  in  that  situation  should 
pause  to  consider  whether  a  reasonable  man  might  not 
think  it  possible  to  fly  with  safety  or  to  disable  his  assail-* 
ant  rather  than  to  Idll  him.  Bawe  v.  United  Statea,  164 
n.  S.  646,  668.  The  law  of  Texas  very  strongly  adopts 
these  views  as  is  shown  by  many  cases,  of  wMch  it  is 
enoui^  to  cite  two.  Cooper  v.  State,  40  Tex.  Crim.  Rep. 
28,38.   Bottrtp  V.  iStote,  30  Tex.  Ct.  App.  645,  640. 
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It  is  true  that  in  the  case  of  Beard  he  was  upon  his  own 
land  (not  in  his  house),  and  in  that  of  Rowe  he  was  in  the 
room  of  a  hotel,  but  those  facts,  although  mentioned  by 
the  Court,  would  not  have  bettered  the  defence  by  the 
old  common  law  and  were  not  appreciably  more  favorable 
than  that  the  defendant  here  was  at  a  place  where  he  was 
called  to  be,  in  the  discharge  of  his  duty.  There  was 
evidence  that  the  last  shot  was  fired  after  Hermes  was 
down.  The  jury  might  not  believe  the  defendant's  testi- 
mony that  it  was  an  accidental  discharge,  but  the  sug- 
gestion of  the  Government  that  this  Court  may  disregard 
the  considerable  body  of  evidence  that  the  shooting  was 
in.  self-defence  is  based  upon  a  misunderstanding  of  what 
was  meant  by  some  language  in  Bottfe  V.  United  States,  2O0 
U.  S.  36,  38.  Moreover  if  the  last  shot  was  intentional 
and  may  seem  to  have  been  unnecessary  when  considered 
in  cold  blood,  the  defendant  would  not  necessarily  lose 
his  immunity  if  it  followed  dose  upon  the  others  while 
the  lieat  of  the  conflict  was  on,  and  if  the  defendant  be- 
lieved that  he  was  fighting  for  his  life. 

The  Government  presents  a  different  case.  It  denies 
that  Hermes  had  a  knife  and  even  that  Brown  was  acting 
in  self-defence.  Notwithstanding  the  rq>eated  threats 
of  Hermes  and  intimations  that  cme  of  the  two  Would  die 
at  the  ne3ct  encounter,  which  seem  hardly  to  be  denied,  of 
course  it  was  possible  for  the  jury  to  find  that  Brown  had 
not  sufficient  reason-to  think  that  his  life  was  in  danger 
at  that  time,  that  he  exceeded  the  limits  of  reasonable 
self-defence  or  even  that  he  was  the  attacking  party.  But 
upon  the  hjrpothesis  to  which  the  evidence  gave  much 
color,  that  Hermes  began  the  attack,  the  instruction  that 
we  have  stated  was  wrong. 

Judgment  reversed. 

Mr.  Justicb  Pftnbt  and  Mb.  Justice  Clabkb  dissent. 
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EXECUTORS  OF  PURDY,  v.  EISNER. 

EBKOR  TO  THE  DISTRICT  COUBT  OF  THB  XJNITBD  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  286.    Argued  April  26,  26,  1921.— Decided  May  16,  1021. 

1.  The  Act  of  September  8,  1916,  c.  463,  Title  11,  §  201  et  aeq.,  39 
Stat.  777,  imposes  a  tax  on  the  transfer  of  the  net  estate  of^^ery 
decedent,  graduated  according  to  the  value  as  ascertained  by  deduct- 
ing, in  the  case  of  a  resident,  from  the  gross  estate^  funeral,  admin- 
istration and  other  expenses  and  diarges,.  and  a  specified  exemp- 
tion; the  tax  is  due  in  one  year  from  the  decedent's  death,  is 
pasrable  primarily  by  the  personal  representative,  and  is  made  a 
lien  upon  the  gross  estate  except  such  part  as  is  paid  out  for, 
allowed  charges,  etc.    HM,  an  indirect  tax,  not  requiring  appor-' 
tionment,  and  not  an  unconstitutional  interference  with  the  righta-.. 
of  the  States  to  regulate  descent  and  distribution.    P.  348.   Knawlr'^ 
Urn  V.  Mocre,  178  U.  8. 41. 

2.  That  the  tax  may  ocoasi&n  inequalities  in  jmounli  received  by 
beneficiaries  does  not  affect  its  validity.    P.  349. 

3.  "Charges  against  the  estate,"  deductible  imder  §  203  of  the  act  in 
computing  net  value,  affect  the  estate  as  a  whole,  and  therefore 
do  not.  include  state  inheritaoob  and  succession  taxes  on  the  tsuartas 
of  individual  ben^eiarifiB.   P.  360. 

263  Fed.  Rep.  620;  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Oeorge  Sutherland,  with  whom  Mr.  Francis  J. 
.McLaughlin  and  Mr.  H.  T.  Neuocamb  were  on  the  brief b^: 
for  plahitiffs  in  error. 

The  Salictiar  Oenerci  for  defendant  in  error. 

Mr.  John  B.  Oleaacn,  for  the  State  Comptroller  of  the 
State  of  New  York,  by  special  leave  of  court. 


'.  J.  Weston  AUen,  Attorney  General  of  the  Common- 
wealtli  of  MassachusettB,  for  the  Commonwealth  pf  Mas- 
aachusettB,  by  q)edal  teave  of  comrt. 
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Mr.  Clifford  L.  Hilton,  Attorney  General  of  the  State 
of  Minnesota,  and  Mr.  Egbert  S.  Oakley,  by  leave  of  court, 
filed  a  brief  a&  ofiiiei  CMTM. 


Mr.  Areadius  L.  AffoHn  and  Mr.  Pranda  H.  De  Oroat, 
by  feave  of  court,  filed  a  tmef  as  omia  ctirus. 

Mb.  Jubtegb  Houibs  delivered  the  opinion  of  the  court. 

ThiB  is  a  suit  brou^^t  by  the  executors  of  one  Purdy  to 
recover  an  estate  tax  levied  under  the  Act  of  Congress  of 
September  8,  1016,  c.  468,  Title  II,  S  201,  39  Stat.  7^, 
777,  and  paid  under  duress  on  December  14,  1917.  Ac- 
cording to  the  complaiiit  Purdy  died  leaving  a  will  and 
codicil  directing  that  all  succession,  inheritance  and  trans- 
fer taxes  should  be  paid  out  of  the  redduary  estate,  which 
was  bequeathed  to  the  descendants  of  his  brother.  The 
value  of  the  residuary  estate  was  $427,414.96,.  subject  to 
some  administration  expestmes.  The  es^cutors  had  been 
required  to  pay  and  had  paid  inheritance  and  succradon 
taxes  to  New  York  ($32,988.97)  and  other  States  ($4,780.- 
91)  amounting  in  all  to  $37,769.88.  The  gross  estate  as 
defined  m  S  202  of  the  act  of  Congress  was  $769,799.39; 
funeral  e^^enses  and  expenses  of  administration,  except 
the  above  taxes,  $61,322.08;  leaving  a  net  value  for  the 
payment  of  l^^es,  except  as  reduced  by  the  taxes  of 
the  United  States,  of  $670,707.43.  The  plaintLGh  wa« 
compeUed  to  pay  $23,910.77  to  the  United  States,  no 
deduction  of  any  part  d  the  above  mentioned  $37,769.88 
bemg  allowed.  Th^  allege  that  the  act*  of  Congress  is 
unconstitutional,  and  also  that  it  was  misconstrued  in 
not  allowing  a  deduction  of  state  inheritance  and  suc- 
cession taxes  as  charges  within  the  meaning  of  S  203.  On 
demurrer  the  District  Court  dismissed  the  suit. 

By  {  801  of  the  act,  'fa  tax  .  •  .  equal  to  the  fol- 
lowing pocentage,  of  the  value  of  the  net  estate,  to  be 
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determined  as  provided  in  section  two  hundred  and  three, 
is  hereby  imposed  upon  the  transfer  of  the  net  estate 
of  every  decedent  dying  after  the  passage  of  this  Act/' 
with  percentages  rising  from  one  per  centum  of  the  amount 
of  the  net  estate  not  in  excess  of  $50,000  to  ten  per  centum 
of  the  amount  in  excess  of  |5|000,000.  Section  202  gives 
the  mode  of  determining  the  value  of  the  gross  estate. 
Then,  by  §  203  it  is  enacted  ''That  for  the  purpose  of  the 
tax  the  value  of  the  net  estate  shall  be  determined — (a)  In 
the  case  of  a  resident,  by  deducting  from  the  value  of  the 
gross  estate — (1)  Such  amounts  for  funeral  esqpenses, 
administration  expenaeiB,  claims  against  ihe  estate,  un- 
paid mortgages,  losses  incurred  during  the  settlement 
of  the  estate  arising  from  fires,  storms,  shipwreck,  or 
other  casualty,  and  from  theft,  when  such  losses  are  not 
oomi>ensated  for  by  insurance  or  otherwise,  support  diuing 
the  settlement  of  the  estate  of  those  dependent  upon  the 
decedent,  and  such  other  charges  against  the  estate,  as 
are  allowed  by  the  laws  of  the  jurisdiction,  whether  within 
or  without  the  United  States,  under  which  the  estate  U 
being  administered;  and  (2)  an  exemption  of  $50,000.''^ 
Tlie  tax  is  to  be  due  in  one  year  after  the  decedent's  deatli. 
§  204.  Within  thirty  days  after  qualifying  the  executor 
18  to  g[ve  written  notice  to  the  collector  and  later  to  make 
return  of  the  gross  estate,  deductions  allowied,  net  estate 
and  the  tax  payable  thereon.  §  205.  The  executor  is  to 
pay  the  tax.  §  207.  The  tax  is  a  lien  for  ten  years  on  the 
gross  estate  except  such  part  as  is  paid  out  for  allowed 
charges,  §  209,  and  if  not  paid  within  sixty  days  after  it  is 
due  is  to  be  collected  by  a  suit  to  subject  the  decedent's 
property  to  be*  sold.  (  208.  In  case  of  collection  from 
some  person  other  thui  the  executor,  the  same  section 
provides  for  contribution  from  or  marshalling  of  persons 
subject  to  equal  or  prior  liability  "it  being  the  purpose  and 
jatmt  of  this  title  that  so  far  as  is  practicable  and  unless 
otherwise  directed  by  the  will  of  the  decedent  the  tax 
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ifaall  be  paid  out  of  th^  estate  before  its  distribution." 
These  provisions  are  assailed  by  the  plaintiffs  in  error 
as  an  unconstitutional  interf erenoe  with  the  riig^ts  of  the 
States  to  regulate  descent  and  distribution,  as  unequal 
and  as  a.  direct  tax  not  apportioned  as  the  Constitution 
requires. 

The  statement  of  the  constitutional  objections  urged 
imports  on  its  face  a  distinction  that,  if  correct,  evidently 
hitherto  has  escaped  this  Court.  See  United  States  v. 
FteU,  255  U.  a  257.  It  is  admitted,  as  since  i^naii^Iton  v. 
Moore,  178  U.  S.  41,  it  has  to  be,  that  the  United  States 
has  power  to  tax  legacies,  but  it  is  said  that  this  tax  is 
cast  upon  a  transfer  while  it  is  being  effectuated  by  the 
State  itself  And  therefore  is  an  intrusion  upon  its  processes, 
whereas  alegacy  tax  is  net  imposed  until  the  process  is 
complete.  An  analogy  is  sought  in  the  diff^^ence  between 
the  attempt  of  a  State  to  tax  commerce  among  the  States 
and  its  right  after  the  goods  have  become  mingled  with 
the  general  stock  in  the  State.  A  consideration  of  the 
parallel  is  enough  to  detect  the  fallacy.  A  tax  that  was 
directed  solely  against  goods  imported  into  the  State  and 
that  was  determined  by  the  fact  oi  importation  would 
be  no  better  after  the  goods  weire  at  rest  in  the  State  than 
before.  It  would  be  as  much  an  interference  with  com- 
merce in  one  case  as  in  the  other.  DameU  &  Son  Co.  v. 
Memphis,  208  U.  S.  113.  Welton  v.  Missouri,  01  U.  S. 
275.  Conversely  if  a  tax  on  the  property  distributed  by 
the  lawft  of  a  State,  determined  by  the  fact  that  distribu- 
tion has  been  accomplished,  is  valid,  a  tax  determined  by 
the  fact  that  distribution  is  about  to  begin  is  no  greatw 
interference  and  is  equally  good. 

KnowUon  v.  Moore,  178  U.  S.  41,  dealt,  it  is  true,  with 
a  legacy  tax.  But  the  tax  was  jnet  with  the  same  objec- 
tion; that  it  usurped  or  interf  ered  with  the  exerdae  of  state 
powers,  and  the  answer  to  the  objection  was  based  upon 
general  coqsiderations  and  treated  the  ''power  to  transmit 
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or  the  transmission  or  receipt  of  property  by  death  " 
as  all  'standing  on  the  same  footing.  178  U.  S.  67,  69. 
After  the  elaborate  ^discussion  that  the  subject  received 
in  that  case  we  think  it  unnecessary  to  dwell  upon  mattere 
that  in  principle  were  dicrposed  of  there.  The  same  may 
be  said  of  the  argument  that  the  tax  is  direct  and  there- 
fore is  void  for  want  of  apportionment.  It  is  argued  that 
when  the  tax  is  on  the  privilege  of  receiving,  the  tax  is 
indirect  because  it  may  be  avoided,  whereas  here  the  tax 
is  inevitable  and  therefore  direct.  .  But  that  matter  also 
is  disposed  of  by  KnowUan  v.  Moore,  not  by  an  attempt 
to  make  some  scientific  distinction,  which  would  be  at 
least  difficult,  but  on  an  interpretation  of  language  l)y 
its  traditional  use — on  the  practical  and  historical  ground 
that  this  kind  of  tax  always  has  been  regarded  as  the 
antithesis  of  a  direct  tax;  ''has  ever  been  treated  as  a 
duty  or  excise,  because  of  the  particular  occasion  which 
gives  rise  to  its  levy.''  178  U.  S.  81-83.  Upon  this  pomt 
a  page  of  history  is  worth  a  volume  of  logic. 

The  inequalities  charged  upon  the  statute,  if  there  is 
an  intestacy,  are  all  inequalities  in  the  amounts  that 
beneficiaries  might  receive  in  case  of  estates  of  different 
values,  of  different  proportions  between  real  and  personal 
estate,  and  of  different  numbers  of  recipients;  or  if  there 
is  a  will  affect  legatees.  As  to  the  inequalities  in  case  of  a 
will  they  must  be  taken  to  be  contemplated  by  the  testator. 
He  knows  the  law  and  the  consequences  of  the  disposition 
that  he  makes.  As  to  intestate  successors  the  tax  is  not 
imposed  upon  them  but  precedes  them  and  the  fact  that 
they  may  receive  less  or  different  sums  because  of  the 
statute  does  no*t  concern  i^e  United  States. 

There  remains  only  the  construction  of  the  act.  The 
argument  against  its  constitutionality  is  based  upon  a 
pranise  that  is  unfavorable  to  the  contention  of  the 
plaintiffs  in  error  upon  this  point.  For  if  the  tax  attaches 
to  the  estate  before  distribution — ^if  it  is  a  tax  on  the  right 
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to  tranBimty  or  on  the  transmiasioii  at  its  beginningp 
obviously  it  attaches  to  the  whole  estate  except  so  far  as 
the  statute  sets  a  limit.  ''Charges  against  the  estate" 
as  pointed  out  by  the  Court  below  are  only  charges  that 
affect  the  estate  as  a  wholci  and  therefore  do  not  include 
taxes  on  the  rigjit  of  individual  beneficiaries, 
reasoning  excludes  not  only  the  New  York 
tax  but  those  paid  to  other  States,  which  can  stand  no 
better  than  that  paid  in  New  TorL  What  amount  New 
York  may  take  as  the  basis  of  taxation  and  questions  of 
priority  between  the  United  States  and  the  State  are 
not  open  in  this  case. 

Decree  affirmed. 
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AMERICAN  BANE  k  TRUST  COMPANY  ET  AL.  9. 
FEDERAL  RESERVE  BANE  OF  ATLANTA, 
GEOROU,  ET  AL. 


APPBAIi  IBOM  THI  CIBOinT  OOUBT  OF  UfBmkXM  BOB  IBB 

IIRHCEBOVIT. 

No.«f9.    Aimed  April  18, 14,  1021.— DeoUed  May  16^  IflU. 

1.  A  suit  afRiost  a  Federal  Beserve  Bank  and  its  officers,  hM  a  autt 
arising  under  a  law  of  the  United  States  within  the  meaning  of  f  !M, 
ol.  1,  of  the  Judicial  Ck)de,8aoh  banks  being  oreatiiieB  of  the  Fedend 
BuMVve  Act*   P*  886* 

3.  A  Federal  Reeerve  Bank  ia  not  a  natkmal  ^Tfff*lrif^g  asMioialioii 
within  1 24^  <dL  U;  of  the  Judiebd  CodSt  which  dedaiea  that  such 
anociattona,  for  ths  puxpoaee  of  suing  ^xd  being  sued,  shall  (eioept 
in  certain  cases)  be  deemed  eitiaeiis  of  the  States  where  thegr  are 
kMsated.   P.  887. 

8.  Several  eountiy  banks  of  Geoifia  alleged  that  ttiqr  derited  an 
important  part  of  their  ineonoe  fiEom  charges  on  pagrment  of  cImIbi 
drawn  by  their  depostt^n  when  sent  in,  usuaQy  thnmgli  other  banks, 
from  a  distance;  thafr  banks  of  the  Federal  Beserve  Qystem  mre 
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forbidden  to  make  Bueh  charges;  and  that  the  defendant  Fedeml 
Reserve  Bank  and  its  officers,  in  puisuance  of  a  pMcy  of  the  Federal 
Reserve  Board,  for  the  purpose  of  compelling  the  plaintiffs  and  like 
banks  to  beoomie  members  of  th^  system ,  or  to  open  clearing  accounts 
with  the  defendant,  (which  would  deprive  them  of  the  aforesaid 
eharges,  reduee  their  lending  power,  and  drive  sonie  d  them  out  of 
business),  intended  to  accumulate  such  checks  in  large  amounts 
and  then  require  cash  payment  at  par  by  jvesentation  over  the 
counter  or  otherwise  so  as  to  compel  plaintiffs  to  maintain  so  much 
cash  in  their  vaults  that  they  must  either  give  up  business  or  sub- 
mit, if  able,  to  the  defendant's  scheme.  HeU,  that  ihe  bill  stated 
a  cause  for  an  injunction.  P.  367. 
209  Fed.  R^.  4,  reveiBed. 

Appbal  from  a  decree  of  the  CSrcuit  Oourt  of  Appeab 
aflSnning  a  decree  of  the  District  Oourti -dtftmissiiigy  for 
want  of  equity,  a  bill  brought  by  divers  state  banks 
against  a  Federal  Reserve  Bank  and  its  officers  for  an 
injunction.   The  facts  are  stated  in  the  opinion. 

Mr.  Alexander  W.  Smith,  with  whom  Afr.  T.  M.  Steven$, 
Mr.  OrviOe  A.  Park  and  Afn  Qreene  F.  Johneon  were  on 
the  briefs,  for  appellants. 

Mr.  Robert  S.  Parker  and  Mr.  HoUins  N.  Randolph 
for  appellees: 

The  Federal  Reserve  Banks  have  the  ri|^t  imder  the 
Federal  Reserve  Act  to  undertake,  if  so  directed  or  au- 
thorised by  the  Federal  Reserve  Board,  to  accept  checks 
and  drafts  payable  upon  presentation,  upon  whatever 
bank  drawn.  That  basic  right  is  sulxstantiated  by  the 
terms  of  the  law  itself. 

H  this  dearmg  of  checks  be  undertaken,  it  must  be 
carried  out  in  a  manner  permitted  by  law. 

The  provision  of  the  Federal  Reserve  Act  that  no 
charges  made  by  a  bank  {or  cpllecfian  or  payment  of 
checks  and  drafts,  and  remission  therefor,  by  exchange 
or  otherwise,  shall  be  made  against  the  Fed^al  Reserve 
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Banks,  clearly  makes  ill^;al  the  payment  by  defendant 
of  such  charges  undertaken  to  be  exacted  by  the  payee 
bank  for  the  ''service^'  of 'remitting  by  mail. 

If  the  Reserve  Bank  be  prohibited  from  paying  such 
charges,  and  if  the  payee  bank  refuse  to  forogo  the  same, 
the  Reserve  Banks  must  collect  in  some  other  way,  or 
else  deny  the  business  and  commerce  of  the  country  the  par 
collection  of  checks  to  which  it  is,  at  the  option  of  the 
Reserve  Banks,  entitled. 

The  only  methods  for  collecting  checks,  other  than 
through  a  clearing  house  or  through  the  mails,  involve  a 
presentation  over  the  counter  of  the  bank  upon  which 
the  check  is  drawn.  In  this  there  is  nothing  illegal, 
unusual  or  untoward. 

It  follows,  that  if  the  non-member  banks  are  entitled 
to  the  relief  prayed,  the  result  will  be  to  balk  the  holder 
of  any  check,  drawn  upoji  a  non-member  or  a  ncm-clearing 
bank,  in  the  exercise  of  his  right  to  have  the  same  cleared 
or  paid  through  an  agent  of  his  own  choice.  If  the  holder 
of  such  a  check  wishes  to  avail  himself  of  the  collection 
service  of  a  bank  which  may  be  a  member  of  the  Federal 
Reserve  System,  and  if  the  machinery  throii^  which  the 
member  bank  operates  to  clear  checks  be  the  Federal 
Reserve  System,  and  if  the  Federal  Reserve  Bank  be 
prohibited  by  the  court's  writ  of  injunction  from  collecting 
the  check,  in  the  only  way  lawful  to  it  under  the  Reserve 
Act,  the  practical  effect  is  to  allow  the  payee  bank  to  util- 
ize the  payment  of  such  checks  for  its  own  aggrandise- 
ment, at  the  expense  of  the  business  and  conunercial 
interests  of  the  coimtry. 

Tbis  bill  should  have  been  dismissed,  because  there  is  no 
basis  therein  laid  for  the  relief  in  equity  prayed.  An  injunc- 
tion IS  asked  against  the  commission  of  acts  fundamentally 
and  unquestionably  legal,  and  it  is  to  the  substance  of  a 
bill  that  the  court  must  look  and  not  to  the  conclusions 
attempted  to  be  predicated  upon  the  averments  of  fact. 
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If  acts  done  be  lawful,  the  courte  cannot  inquire  into 
the  motive,  even  conceding  for  the  purpose  of  this  argu- 
ment that  the  motives  of  the  defendants  might  be 
criticised.  It  would  be  an  absurd  proposition,  for  in- 
stance, to  say  that  a  mortgagee  with  the  mortgage  debt 
in  default,  could  be  prevented  from  f oreiclosing  the  mort- 
gage because  of  his  desire  to  see  ill  fortune  visited  on  the 
mortgagor. 

The  vague  charges  of  compulsion  and  coercion  designed 
to  force  the  plaintiffs  to  join  the  Federal  Reserve  System 
are  conclusions  piu^e  and  simple,  and  cannot  be  main- 
tained or  supported  by  any  allegation  of  fact  contained 
in  the  bill.  A  threat  to  do  a  lawful  thing  which  might 
deplete  to  some  extent  the  profits  of  a  bank  adds  no 
element  of  actionable  wrong.  It  is  no  part  of  the  duty 
of  any  financial  institution  so  to  conduct  its  affairs  as  to 
waive  or  f o^^;o  legal  rights  in  order  that  another  institu- 
tion may  realize  the  maximum  of  profit  from  the  conduct 
of  its  business.  There  is  no  injury  in  contemplation  of 
law  in  those  cases  where  the  party  who  is  alleged  to  have 
inflicted  damage  has  inflicted  such  damage  as  an  incident 
in  and  to  the  exercise  on  his  part  of  a  complete  legal  right. 

It  is  a  novel  conception  of  ^'property  ''  tb  regard  it  as 
embracing  the  '^rigjit  "  to  make  a  profit  upon  a  service 
which  is  not  rendered.  It  is  equally  novel  to  concdve  of 
an  unlawful  deprivation  of  property  rights  as  being 
accomplished  simply  by  abstaining  from  the  invoking  of 
a  service  for  the  rendition  of  which,  if  rendered,  the  party 
"deprived"  would  be  entitled  to  a  profitable  compen- 
sation. Taneribaumy.  New  York  Fire  Inmi^ 
68  N.  Y.  S.  842. 

We  respectfully  submit  that  the  doctrine  of  dc  viere 
too  vt  dienum  turn  ladae  has  no  application.  To  carry 
out  the  policy  of  Congress,  as  embodied  in  the  Federal 
Reserve  Act,  the  actuating  motive  in  so  doing  being  to 
observe  the  letter  and  spirit  of  said  act,  and  not  to  inflict 
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injury  upon  appellantSi  does  not  oonstitute  a  use  of  one's 
own  properly  in  such  mapner  as  to  injure  the  rights  or 
property  of  another. 

A  person  only  incidentally  affected  has  no  right  to 
complain  of  an  tittra  t^ea  act.  NaiiondBcmkv.MaJliheiM^ 
08  U.  S.  621.  Buty  regardless  of  whether  the  appellantB 
woidd  have  the  right  to  enjoin  the  conunission  of  an 
act  by  the  appellee  bank  upon  the  ground  that  it  en- 
tailed an  unauthorised  expenditure  of  its  funds,  this  bank 
unquestionably  has  the  charter  rig^t  and  corporate 
capacity  to  pay  the  eiqpense  of  enq[>loying  a  messenger 
or  agent  to  make  collection  of  checks  1^Km  personal 
presentation.  There  is  no  merit  in  the  contention  that 
because  a  Reserve  Bank  is  prohibited  by  law  from  pay- 
ing ''exchange"  charges  exacted  by  banks  to  cover  the 
"service  "  of  remitting  for  checks  and  drafts,  therefore, 
the  prohibition  extends  to  the  incurring  of  any  expense 
in  and  about  such  collections. 

The  l^islative  history  of  §§  13  and  16  of  the  Federal 
RaMsrve  Act  supports  our  contention  that  the  under- 
lying purpose  of  this  legislation,  with  successive  amend- 
ments designed  to  facilitate  clearing,  was  to  protect  the 
clearii^  house  established  by  the  Fed^al  Reserve  Board, 
and  not  to  prohibit  Federal  Reserve  Banks  from  incurring 
such  expenses  in  connection  with  the  collection  of  checks 
as  are  not  expressly  prohibited  in  and  by  the  specific 
terms  of  the  statute.  It  follows,  therefore,  that  there 
is  nothing  illogical  in  the  position  of  the  Federal  Reserve 
Board  and  of  the  defendants  in  this  case,  viz:  that  th^ 
cannot,  under  the  law,  pay  charges  to  a  payee  bank  for 
remittances  on  account  of  checks  and  drafts  drawn  upon 
the  bank  undertaking  to  make  the  chai^,  but  may 
legally  pay  the  charges  of  an  agent  employed  for  personal 
presentation.  To  pay  such  ''exchange ''  charges  to  a 
bank  would  be  destructive  of  universal  par  clearance — 
to  compensate  an  agent  who  may  collect  checks  by  per- 
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Bonal  preBentatkm  k  in  aid  of  the  extensioii  of  these  cleai> 
ing  f unctioDB,  and  not  deetructive  thereof. 

The  SoUeUor  OenerdaodMr.WaUerS.  Logan^  by  leave 
of  oourti  filed  a  brief  as  amid  curw. 

Mb.  JuBncn  Houos  delivipred  the  opinion  of  the  eourt. 

This  is  a  bill  m  equity  brought  by  country  banks  incor- 
porated by  the  State  of  Georgia  against  tbe  Federal  Re- 
serve Bank  of  Atlanta,  incorporated  under  the  laws  ai 
the  United  States,  and  its  officers.  It  was  brought  in  a 
State  Court  but  removed  to  the  District  Court  of  the 
United  States  on  the  petition  of  the  defendants.  A 
motion  to  remand  was  made  by  the  plaintiffs  but  was 
overruled.  The  all^gatioDs  of  the  bill  may  be  summed  up 
in  conqMuratively  few  words.  The  plaintiffs  are  not 
members  of  the  Federal  Reserve  System  and  many  oi 
them  have  too  small  a  capital  to  permit  their  joining  it — 
a  capital  that  cwld  not  be  increased  to  the  required 
amount  in  the  thinly  populated  sections  of  the  country 
where  they  operate.  An  important  part  of  the  income 
of  these  small  institutions  is  a  charge  for  the  services  ren- 
deiied  by  them  in  paying  checks  drawn  upon  than  at  a 
distance  and  forwarded,  generally  by  other  banks,  through 
the  mail.  Hie  charge  covers  the  expmae  incuned  l^  the 
pitying  bank  and  a  small  profit.  The  banks  in  the  Federal 
Reserve  System  are  forbidden  to  make  such  charges  to 
other  banks  in  the  Sfyrtem.  Federal  Reserve  Act  of 
Deoembor  23,  1018,.  c.  6»  §  13,  38  Stat.  263;  aokended 
March  3,  1016,  c.  03,  38  Stat  068;  Sept€mber  7, 1016,  c. 
461,  30  Stat.  762;  and  June  21,  1017,  c.  32,  S§  4,  6,  40 
Stat.  234, 286.  It  is  alleged  that  in  pursuance  of  a  policy 
accepted  hy  the  Federal  Reserve  Board  the  defendant 
bank  has  determined  to  use  its  power  to  compel  the  plain- 
tiffis  and  others  in  Hke  situiatiop  to  become  members  of 
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the  defendant,  or  at  least  to  open  a  nonHmember  dealing 
account  with  defendant,  and  thereby,  under  the  defend- 
ant's r^uirements,  to  make  it  necessary  for  the  plaintiffs 
to  Tnaintrfiin  a  much  larger  reserve  than  in  their  present 
condition  they  need.  This  diminution  of  their  lending 
power  coupled  with  the  loss  of  the  profit  caused  by  the 
above  mentioned  clearing  of  bank  checks  and  drafts  at 
par  will  drive  some  of  the  plaintiffs  out  of  business  and 
diminish  the  income  of  all.  To  accomplish  the  defendants' 
wish  they  intend  to  accumulate  checks  upon  the  country 
banks  until  they  reach  a  large  amount  and  then  to  cause 
them  to  be  presented  for  payment  over  the  counter  or  by 
other  devices  detailed  to  require  payment  in  cash  in  such 
wise  as  to  compel  the  plaintiffs  to  maint^ain  so  much  cash 
in  their  vaults  as  to  drive  them  out  of  business  or  force 
them,  if  able,  to  submit  to  the  def^adants'  scheme.  It 
is  alleged  that  the  proposed  conduct  will  deprive  the 
plaintiffs  of  their  property  without  due  process  of  law 
contrary  to  the  constitution  of  Georgia  and  that  it 
is  littro  vires.  The  bill  seeks  an  injunction  against 
the  defendants  collecting  checks  except  in  the  usual 
way.  The  District  Court  dismissed  the  bill  for  want  of 
equity  and  its  decree  was  afiSrmed  by  the  Circuit  Court  of 
Appeals.  269  Fed;  Rep.  4.  The  plaintiffs  appealed,  setting 
up  want  of  jurisdiction  in  the  District  Court  and  error 
in  the  final  decree. 

We  agree  with  the  Court  below  that  the  removal  was 
proper.  The  principal  defendant  was  incorporated  under 
the  laws  of  the  United  States  and  that  has  been  established 
as  a  ground  of  jurisdiction  since  Otbam  v.  Bank  cf  the 
United  SUxtes,  9  Wheat.  738.  Pacific  Railroad  Removal 
Caees,  115  U.  S.  1.  MaUer  qf  Dunn,  212  U.  S.  374.  We 
shall  say  but  a  word  in  answer  to  the  appellants'  argu- 
ment that  a  suit  against  such  a  coiporaticm  is  not  a  suit 
arising  under  those  laws  within  S  24  of  the  Judicial  Code 
of  Msich  3,  1911,  c.  231,  36  Stat.  1087.    The  contrary  is 
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established,  and  the  scoepted  doctrine  is  intelligible  at 
least  since  it  is  part  of  the  plaintiffs'  case  that  the  defend- 
ant bank  existed  and  exists  as  an  entity  capable  of 
committing  the  wrong  alleged  and  of  being  sued.  These 
facts  depend  upon  the  laws  of  the  United  States.  Bankers 
Trust  Co.  y.  TexM  A  Pacific  By.  Co.,  241  U.  S.  295,  306, 
307.  Texas  A  Pacific  By.  Co.  y.  Cody,  166  V.  a.  e06.  See 
further  SnvUh  y.  Kansas  City  TiOe  A  Trust  Co.,  255  U.  S. 
ISO.  A  more  plausible  objection  is  that  by  the  Judicial 
Code,  §  24,  sixteenth,  except  as  therein  excepted,  national 
banking  associations  for  the  purposes  of  suits  against 
them  are  to  be  deemed  dtiiens  of  the  States  in  which 
they  are  respectively  located.  But  we  agree  with  the 
Court  below  that  the  reasons  for  localising  ordinary 
ccHnmercial  banks  do  not  apply  to  the  Federal  Reserve 
Banks  created  after  the  Judicial  Code  was  enacted  and 
that  the  phrase  ''national  banking  associations  "  does 
not  reach  forward  and  include  them.  That  phrase  is 
used  to  describe  the  ordinary  commercial  banks  whereas 
the  others  are  systematically  called  "Federal  Reserve 
Banks."  We  see  no  sufficient  ground  for  supposing  that 
Congress  meant  to  open  the  questions  that  the  other 
constructiQn  would  raise. 

On  the  merits  we  are  of  opinion  that  the  Courts  below 
went  too  far.  Tlie  question  at  this  stage  is  not  what  the 
plaintiffs  may  be  able  to  prove,  or  what  may  be  the  rea- 
sonable interpretation  of  the  defendants'  acts,  but  whether 
the  plaintiffs  have  shown  a  ground  for  relief  if  th^  can 
prove  what  thoy  allege.  -We  lay  on  one  side  as  not  neces- 
sary to  our  decision  the  question  of  the  defendants' 
powers,  and  assuming  that  th^  act  within  them  consida- 
only  whether  the  use  that  according  to  the  bill  they  in- 
.tend  to  make  of  them  will  infringe  the  plaintiffs'  r^ts. 
The  defendants  say  that  the  holder  of  a  check  has  a  right 
to  present  it  to  the  bank  upon  which  it  was  drawn  for 
payment  over  the  coimter,  and  that  however  many  checks 
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he  may  hold  he  has  the  same  ri^^t  as  to  all  of  them  and 
may  preBent  them  all  at  onoe,  whatever  his  motive  or 
intent.  Th^  ask  whether  a  mortgagee  would  be  pie- 
vented  from  f oredosing  because  he  aeted  from  disinter^ 
ested  malevolence  and  not  from  a  desire  to  get  his  mon^. 
But  the  word  ''ri^^t ''  is  one  of  the  most  deceptive  of  pit- 
falls; it  is  so  easy  to  slip  from  a  qualified  meaning  in  the 
premise  to  an  unqualified  cme  in  the  ccmclusion.  Most 
rights  are  qualified.  A  man  has  at  least  as  absolute  a 
rig^t  to  give  his  own  mon^  as  he  has  to  demand  money 
from  a  party  that  has  made  no  promise  to  him;  yet  if  he 
gives  it  to  induce  another  to  steal  or  murder  the  purpose 
of  the  act  makes  it  a  crime. 

A  banlc  that  receives  dqsoeits  to  be  drawn  upon  by 
check  of  course  authorises  its  depositors  to  draw  checira 
against  their  accounts  and  holders  of  such  checks  to 
present  ttiem  for  payment.  When  we  think  of  the  ordinary 
case  the  ii|^t  of  the  holder  is  so  unimpeded  that  it  seems 
to  us  absolute.  But  looked  at  from  either  side  it  cannot 
be  so.  The  interests  of  business  also  are  recognised  as 
rig^tSi  protected  against  injury  to  a  greater  or  less  extent, 
and  in  case  of  conflict  between  the  claims  of  business  on 
the  one  side  and  of  third  persons  on  the  other  lines  have 
to  be  drawn  that  limit  both.  A  man  has  a  rig^t  to  give 
advicci  but  advice  given  for  the  sole  purpose  of  injuring 
another's  business  and  effective  on  a  large  scale,  mig^t 
create  a  cause  of  action.  Banks  as  we  know  them  could 
not  exist  if  thqr  could  not  le^  upon  averages  and  lend  a 
large  part  of  the  mon^  that  th^  receive  from  their  de- 
positors on  the  assumption  that  not  more  than  a  certain 
fraction  of  it  win  be  demanded  on  any  one  day .  Uwithout 
a  word  of  falsehood  but  acting  from  what  we  have  called 
disintereBted  makvoleDoe  a  man  by  persuasion  should 
organise  and  cany  into  effect  a  run  upon  a  bank  and 
niin  it|  we  cannot  doubt  that  an  actk>n\  would  lie.  A 
similar  result  even  if  less  eomfdete  fai  its  effect  is  to  be 
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eq>ected  from  the  oourae  that  the  defendantB  aie  alleged 
to  intend,  and  to  determine  whether  they  are  authorized 
to  follow  that  course  it  is  not  enough  to  refer  to  the  general 
ri^^t  of  a  holder  of  checks  to  present  them  but  it  is  neces- 
sary to  consider  whether  the  collection  of  checks  and 
presenting  them  in  a  body  for  the  purpose  of  breaking 
down  the  plaintiffs'  business  as  now  conducted  is  justified 
by  the  ulterior  purpose  in  view. 

If  this  were  a  case  of  competition  in  private  business  it 
would  be  hard  to  admit  the  justification  of  self-interest 
considering  the  now  current  opinion  as  to  public  policy 
eaq)ressed  in  statutes  and  decisions.  But  this  is  not  private 
business.  The  polipy  of  the  Federal  Reserve  Banks  is 
govoned  by  the  policy  of  the  United  States  with  r^ard 
to  them  and  to  these  relatively  feeble  competitors.  We 
dq  npt  need  aid  from  the  debates  upon  the  statute  under 
which  the  Reserve  Banks  exist  to  assume  that  the  United 
States  did  not  intend  by  that  statute  to  sanction  this  sort 
of  warfare  upon  legitimate  creations  of  the  States. 

Decree  revened. 


^m^ 


iX^ 


!Ut  V. 


■I  .■••Mi: 


TO  THE  COtJBT  OF  APPEAU  OF  THB  DISTRICT  OF 

COLUMBIA. 


No.  379.     ArgiMd  Aptfl  21,  23, 1321.— Dedded  May  16,  1021. 

The  defendant  in  enofyhaving  aeeured  judgment  for  the  possession 
of  his  real  estate,  sold  the  premises  to  a  stranger,  after  the  case  had 
been  removed  to  this  oourt  by  writ  of  error,  leaving  the  defendant  * 
in  possession.   HM  that»  as  no  conti'oversy  remained  between  the 
parties,  except  as  to  costs,  this  court  would  not  decide  the  meritSi 
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but  would  lay  the  oosts  of  this  writ  of  enor  upon  the  defanda&t  in 
enor  and  raverae  the  judgment  with  insUuotione  to  dioniBB  the 
complaint.   P.  361. 
49  App.  D.  C.  391;  266  Fed.  R^.  1011,  reversed. 

The  case  is  stated  in  the  opinion. 


Mr.  Chopin  Bfown^  with  whom  Mr.  C.  B.  Bauman  was 
on  the  brid^,  for  plaintiflF  in  error. 

Mr.  Wharton  E.  Lester  for  defendant  in  error. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

Sylvcuius  Stokes  brought  suit  in  the  Municipal  Court 
of  the  ]3istrict  of  .Columbia  to  recover  from  Anna  Heit- 
muller  possession  of  premises  number  ISOS,  22nd  Street, 
Northwest,  in  the  City  of  Washington,  D.  C.  Stokes 
claimed  to  be  the  pm^chaser  of  the  premises,  and  the  action 
was  brought  against  Anna  HeitmuU^  as  tenant  thereof. 
Trial  was  had  in  the  Municipal  Court,  and  judgment 
rendered  in  favor  of  the  defendant.  Stokes  appealed  to 
the  Supreme  Court  of  the  District  of  Columbia,  and  filed 
an  affidavit  after  the  docketing  of  the  appeal  as  required 
by  Rule  19  of  that  court.  Defendant  filed  an  affidavit 
setting  forth  grounds  of  defense.  The  Supreme  Court 
entere^l  judgnient  for  the  plaintiflF,  Stokes,  upon  the. 
ground  tiiat  the  defense  as  set  forth  by  the  defendant 
was  insufficient  to  defeat  the  plaintiff's  recovery.  The 
case  was  taken  to  the  Court  of  Appeals  of  the  District 
of  Columbia,  where  the  judgment  of  the  Supreme  Court 
was  affirmed.  49  App.  D.  C.  391.  A  writ  of  error  brings 
the  case  to  this  court. 

The  errors  assigned  raise  constitutional  questions  as 
to  the  validity  of  the  so-called  Saulsbury  Resolution  (40 
Stat.  593),  and  of  Rule  19  of  the  Supreme  Court  of  the 
District  of  Columbia.  Other  errors,  not  necessaiy  to 
notice,  are  also  assigned. 
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The  judgmeat  of  the  Court  of  Appeals  of  the  District, 
affirming  that  of  the  Supreme  Court,  was  rendered  on 
January  5,  1020,  and  on  January  15, 1920,  a  writ  of  error 
was  allowed  bringing  the  case  to  this  court.  On  Febru- 
ary 9,  1920,  Stokes,  appellee  in  the  Court  of  Appeals,  and 
defendant  in  error  here,  filed  a  motion  to  dismiss  the  writ 
of  error  upon  the  groimd  that  he  had  sold  and  conveyed 
the  real  estate,  the  possession  of  which  was  the  subject- 
matter  in  dispute,  and  had  no  further  interest  in  the  cause 
except  to  recover  costs  and  rental  due  because  of  the 
wrongful  detention  of  the  property,  and  upon  the  further 
ground  that  no  appeal  bond  had  been  filed  by  the  ap- 
pellant. The  Court  of  Appeals  denied  the  motion.  After 
the  allowance  of  the  writ  of  error,  the  cause  had  passed 
beyond  the  jurisdiction  of  that  court. 

In  this  court  the  defendant  in  error,  Stokes,  moves  to 
dismiss  the  writ  of  error,  setting  forth  as  grounds  for  the 
motion: 

1.  The  cause  of  action  between  the  parties  hereto  has 
ceased  to  exist,  for  that  after  the  judgment  of  the 
Court  of  Appeals  of  the  District  of  Columbia,  appellee 
sold  and  conveyed  the  real  estate,  the  subject-matter 
of  this  suit,  and  therefore  is  not  now  entitled  to  the 
relief  herein  sought,  namely,  the  possession  of  said 
premises. 

2.  There  is  now  no  actual  controversy  involving  real 
and  substantial  rights  between  the  parties  to  the  record, 
and  no  subject-matter  upon  which  the  judgment  of  this 
coiut  can  operate. 

3.  The  only  question  now  involved  in  this  appeal  is 
that  of  costs. 

As  the  action  was  brought  to  recover  the  possession  of 
real  estate,  and  as  the  defendant  in  error  has,  pending 
review  in  Uiis  court,  sold  it,  we  agree  with  the  contention 
that  the  case  has  become  moot.  The  plaintiff  in  error, 
so  far  as  the  record  discloses,  is  in  possession,  and  the  de- 
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f endant  in  errori  having  sold  and  conveyed  the  prop^iy, 
a  judgment  if  in  his  favor  will  not  give  him  poBseflsion  of 
the  premises.  It  has  been  often  held  that  this  court  will 
not  decide  moot  cases.  The  rule  was  stated  in  MHU  v. 
Oreen,  159  U.  S.  651,  653: 

''The  duty  of  this  court,  as  of  every  other  judicial 
tribimal,  is  to  decide  actual  controversies  by  a  judgment 
which  can  be  carried  into  effect,  and  not  to  give  opinions 
upon  moot  questions  or  abstract  propositions,  or  to  de- 
clare principles  or  rules  of  law  which  cannot  affect  the 
matter  in  issue  in  the  case  before  it.  It  necessarily  follows 
that  when,  pending  an  appeal  from  the  judgni^nt  of  a 
lower  court,  and  without  any  fault  of  the  defendant,  an 
event  occurs  which  raiders  it  impossible  for  this  court, 
if  it  should  decide  the  case  in  favor  of  the  plaintiff,  to  grant 
him  any  effectual  relief  whatever,  the  court  will  not  pro- 
ceed to  a  formal  judgment,  but  will,  dismiss  the  appeal. 
And  such  a  fact,  when  not  appearing  on  the  record,  may 
be  proved  by  extrinsic  evidence.  Lord  v.  Veazie,  8  How. 
251;  California  v.  San  Pablo  A  Tidare  Railroad,  149  U.  S. 
308."  See  also  United  States  v.  Hamburg-American  Co., 
239  U.  S.  466,  476,  and  cases  cited. 

Where  no  controversy  remains  except  as  to  costs,  this 
court  will  not  pass  upon  the  merits.  Paper-Bag  Caeea, 
105  U.  S.  766,  772. 

It  remains  to  be  considered  what  order  should  be  made. 
Although,  owing  to  the  moot  character  of  the  issue  in- 
volved, we  may  not  consider  the  merits,  we  are  at  liberty 
to  make  such  order  as  is  ''most  consonant  to  justice  in 
view  of  the  conditions  and  circumstances  of  the  particular 
case."  United  States  v.  Hamburg-American  Co.,  supra, 
pp.  477,  478. 

In  the  case  now  before  us,  without  fault  of  the  plaintiff 
in  error,  the  defendant  in  error,  after  the  proceediingB 
below,  practically  ended  the  controversy  by  parting  wiih 
title  to  the  premises,  thus  causing  the  case  to  become  moot 
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In  8ueh  eaae  the  ooets  incurred  upon  the  writ  of  error 

should  be  paid  by  the  defendant  in  error* 
Revenedf  and  remanded  to  the  Court  qf  Appeals  of  (he 
Dietriet  cf  Cohanbia  with  dtrecHon  to  remand  to  ihe 
Supreme  Court  of  the  Dietriet  qf  Columbia  with  m^ 
ebructionitodiendeetheeomplaml. 


m9^ 


KRICHMAN  V.  UNITED  STATES. 

dBnOBABI  TO  THB  OIKCUIT  C0X7BT  OF  APPEAU  FOR  THB 

BBCOND  CIKCUIT. 

No.  900.    AiBind  Mareh  28, 1021.— Dedded  May  16,  1021. 


A  baggage  potter  empk^sred  in  a  atiatioii  of  a  nuboad  oontroUed  and 
operated  l^  the  United  States  under  the  railroad  control  legislation 
during  the  late  War,  was  not  a  "person  acting  for  or  on  behalf  of 
the  United  States  in  any  official  function,"  within  the  intendment 
of  1 30  of  the  Criminal  Code  concerning  briberies.   P.  365. 

203  Fed.  Rep.  638,  reversed. 

Certiorabi  to  review  a  j  udgment  of  the  Circuit  Court  of 
Appeals  aflSrming  a  judgment  of  the  District  Court  on  a 
conviction  under  an  indictment.  The  facts  are  stated  in 
the  opinion. 

Mr.  Edward  Sehoen  for  petitioner. 

Mr.  W.  C.  HerroHf  with  whom  Mr.  Aseietant  Attorney 
Oeneral  Stewart  was  on  the  brief,  for  the  United  States. 

Mr.  Jubucb  Dat  delivered  the  opinion  of  the  court. 

Erichmani  petitioneri  was  convicted  upon  an  indict- 
ment which  charged  tliat,  while  the  Pennsylvania  Rail- 
road was  under  the  control  of  and  being  operated  by  the 
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United  States,  he  offered  a  bribe  to  a  baggage  porter 
to  do  an  act  in  violation  of  his  duty,  contrary  to  S  39 
of  the  Criminal  Code  of  the  United  States;  36  Stat. 
1006;  10  Comp.  Stats.  §  10^.  The  section  is  in  the 
margin.^ 

It  appears  that  the  porter  was  employed  at  the  Pennsyl- 
vania terminal  in  the  City  of  New  York.  The  petitioner 
offered  to  bribe  the  porter  to  deliver  to  him  certain  trunks 
containing  f urs,  which  were  checked  from  the  Pennsyl- 
vania station  to  points  outside  the  State  of  New  York, 
and  paid  the  porter  a  sum  of  money,  and  procured  from 
him  delivery  of  a  trunk  containing  valuable  furs. 

Petitioner  moved  in  arrest  of  judgment,  claiming  that 
neither  the  indictment  nor  the  evidwce  made  out  any 
offense  under  the  statute.  The  District  Court  denied  the 
motion.  256  Fed.  Rep.  074.  The  judgment  was  affirmed 
by  the  Circuit  Court  of  Appeals  for  the  Second  Circuit. 

>  Section  39  is  as  foliows: 

"Whoever  shall  promise,  offer,  or  give,  or  cause  or  procure  to  be 
promised,  offered,  or  given,  any  money  or  other  thing  of  value,  or  shaD 
make  or  tender  any  contract,  undertaking,  obligation,  gratuity,  or. 
security  for  the  payment  of  mon^,  or  for  the  delivery  or  conveyance 
of  any^iing  of  value,  to  any  officer  of  the  United  States,  or  to  any 
person  acting  for  or  on  behalf  of  the  United  States  in  any  official 
function,  under  or  by  authority  of  any  department  or  office  of  the 
Government  thereof,  or  to  any  officer  or  person  acting  for  or  on  behalf 
of  either  House  of  Congress,  or  o(  any  committee  of  either  House,  or' 
both  Houses  thereof,  with  intent  to  influence  his  decision  or  action  on 
any  question,  matter,  cause,  or  proceeding  which  may  at  any  time  be 
pending,  or  which  may  1^  law  be  brought  before  him  in  his  official 
capacity,  or  in  his  place  of  trust  or  profit,  or  with  intent  to  influence 
him  to  conmiit  or  aid  in  committing,  or  to  collude  in,  or  allow,  any 
fraud,  or  make  opportunity  for  the  commission  of  any  fraud,  on  the 
United  States,  or  to  induce  him  to  do  or  omit  to  do  any  act  in  violatioQ' 
of  his  lawful  duty,  shall  be  fined  not  more  than  three  times  the  amount 
of  money  or  value  of  the  thing  so  offered,  promised,  given,  made,  or 
tendered,  or  caused  or  procured  to  be  so  offered,  prcnnised,  given, 
made,  or  tendered,  and  imprisoned  not  more  than  three  jreaiB." 
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263  Fed.  Rep.  638.    The  caae  then  came  to  this  court  by 
wrii^  of  certiorail 

The  statutes  and  executive  orders  concerning  raUroads 
are  stated  m  Norlhem  Padjic  By.  Co.  v.  North  DakoUiy 
250  U.  S.  135.  By  the  statute  of  August  29, 1916,  §  1,  c. 
418,  39  Stat.  645,  the  President  was  given  power  to  take 
possesedon  and  assume  control  of  the  transportation  sys- 
tems of  the  country.  After  the  declarations  of  war  with 
Germany  (April  6, 1917)  and  Austria  (December  7, 1917), 
the  President  issued  a  proclamation  of  December  26, 1917, 
taking  possession  of  the  transportation  systeoos  within  the 
boundaries  of  the  United  States.  40  Stat.  1733;  Comp. 
Stats.  1918,  §  1974a.  The  proclamation  a|)ipointed  a 
Director  General  of  Railroads  with  full  authority  to  take 
control  of  the  systems,  and  to  operate  and  administer 
them.  (See  Act  of  March  21,  1918,  c.  25,  40  Stat.  451, 
for  the  full  authority  given  the  Director  General  by  the 
im)clamation  of  the  President  of  March  29, 1918.  Comp. 
Stats.,  1918,  §  3115V4  H.) 

In  order  to  sustain  the  conviction  the  bribe  must  have 
been  given  to  an  officer  of  the  United  States,  or  to  a  person 
.acting  for  or  on  behalf  of  the  United  States  in  an  official 
function  under  or  by  the  authority  of  a  department  or 
office  of  the  Government. 

Qeariy,  Erichman  was  not  an  officer  of  the  United 
States.  United  SUOes  v.  Maurice,  26  Fed.  Gas.  No.  15747; 
United  States  v.  HartweU,  ^  ^Wall.  385,  393.  We  need  not 
dwell  upon  this  point,  as  the  Government  concedes  that 
the  porter  Was  not  an  officer  within  the  meaning  of  the 
statute. 

The  point  to  be  decided  depends  upon  whether  when 
the  bribe  was  offered  to  the  porter,  he  was  acting  for  the 
United  States  in  an  official  function.  The  decided  cases 
do  not  afford  much  aid  in  reaching  a  solution  of  tlus 
problem,  and  in  our  view  the  cases  cited  in  the  opinions 
m  the  courts  below  throw  little  light  upon  the  subjecti^ 
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The  statute  creating  the  cSeaee  was  passed  long  before 
there  was  any  thought  of  the  Government  taking  over 
the  railroads.  That  does  not  prevent  its  application  if 
the  thing  done  o£Fends  against  it.  It  is,  however,  a  dr- 
cumstance  proper  to  be  considered  in  determining  whether 
the  situation  is  one  intended  to  be  dealt  with  by  Con- 


The  act  aims  to  punish  the  attempted  bribery  or  bribery 
of  officials  and  those  exercising  official  f uncticnis  under  or 
by  the  authority  of  a  department  or  office  of  the  Govern- 
ment. Not  every  person  performing  any  service  for  the 
Government,  however  humble,  is  embraced  within  the 
terms  of  the  statute.  It  includes  those,  not  officers,  who 
are  performing  duties  of  an  official  character.  As  was 
well  suggested  by  Judge  Ward  in  his  dissenting  opinion 
in  the  Circuit  Court  of  Appeals,  not  every  employee  of 
the  Government  is  covered  by  the  act,  but  a  limitation 
is  made  applying  to  those  acting  in  official  functions. 
And  he  added:  ''The  construction  adopted  by  the  court 
gives  these  words  no  meaning.  Th^  migiht  as  well,  or 
indeed  better,  have  been  omitted,  because  windowcleaners, 
scrubwomen,  elevator  boys,  doorkeq)ers,  pages— in  short, 
any  one  employed  by  the  United  States  to  do  anything — 
is  included.'' 

The  Government  admits  that  the  construction  con- 
tended for  will  include  the  employees  suggested  by  Judge 
Ward.  Indeed,  the  construction  given  by  the  courts 
below  would  bring  within  the  statute  every  emplojree  act- 
ing under  the  Director  General  in  the  operation  of  the 
raibtiads.  We  are  unable  to  accept  this  construction  of  a 
criminal  statute. 

In  United  States  v.  Strang,  decided  at  ^  term,  264 
U.  S.  491,  this  court  held  that  the  Emergency  Fleet  Cor* 
poration,  organised  by  the  Shipping  Board,  and  authorised 
by  the  President  to  exercise  a  portion  of  the  power  granted 
to  him  under  the  Act  of  June  15, 1917,  c.  29, 40  Stat.  182, 
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was  a  separate  entily  from  the  Government  which  owned 
all  of  its  stock,  and  that  an  mspector  of  the  Shipping 
Board  was  not  an  agent  of  the  United  States  withm  the 
meanmg  of  §41  of  the  Grinmuil  Code,  Conq>.  Stats. 
§  10,205,  making  it  an  offense  for  any  officer  or  agent 
of  any  corporation,  etc.,  and  any  member  or  agent  of  any 
firm,  or  person  directly  or  indirectly  interested  in  the 
pecuniary  profits  or  contracts  of  such  corporation,  etc., 
to  be  employed  or  to  act  as  an  officer  or  agent  of  the  United 
States  for  the  transaction  of  business  with  such  corpo- 
ration, etc.  Subsequently  the  statute  was  amended  so  as 
to  bring  the  United  States  Shipping  Board  Emergency 
Fleet  Corporation  within  .its  terms  as  a  governmental 
establishment,  and,  later,  to  make  it  an  offense  to  defraud 
or  to  conspire  to  defraud  any  coijioration  in  which  the 
United  States  owned  stock.  So,  in  our  view,  if  §  39  is  to 
include  every  governmental  employee,  it  must  be  amended 
by  act  of  Congress. 

It  is  true  that  in  the  emergencies  of  war  the  Govern- 
ment took  over  the  operation  of  the  railroads,  and  placed 
them  under  the  control  of  the  President,  acting  by  his 
chosen  Director  General,  who  was  given  full  authority  to 
avail  himself  of  the  services  of  railroad  officials,  directors, 
employees,  etc.,  with  ample  authority  over  all.  But  we 
cannot  bdieve  that  this  action  brought  every  service, 
however  remote  from  the  exertion  of  official  authority, 
into  the  ezerdse  of  an  official  function  within  the  meaning 
of  the  statute.  We  are  constrained  to  the  conclusion  that 
the  construction  given  in  the  courts  below,  and  insisted 
upon  by  the  Government,  practically  recasts  the  statute 
from  one  embracing  officials,  and  those  discharging  official 
functions,  into  one  including  every  person  discharging 
any  sort  of  duly  while  the  Goveroment  is  iu  control  of 
the  work. 

The  Government  admits  that  the  statute  is  ambiguous. 
While  criminal  statutes  are  to  be  given  a  reasonable  con- 
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struction,  ambiguities  are  not  to  be  solved  so  as  to  em- 
brace offenses  not  clearly  within  the  law.  We  are  miable 
to  remedy  the  uncertainties  of  this  statute  by  attributing 
to  CJongress  an  intention  to  include  a  baggage  porter  with 
those  who  discharge  official  duties  in  the  operation  of  a 
railroad  controlled  by  an  officer  of  the  Government. 

It  follows  that  the  judgment  of  the  Circuit  Court  of 
Appeals  must  be 

Reversed. 


-*#^ 


DILLON    V.    GLOSS,    MJPUTY    COLLECTOR   OF 
UNITED  STATES  INTERNAL  REVENUE. 

APPEAL  FROM  THE  DI8TBICT  COUBT  OF  THE  IJNITBD  BTATB8 
FOR  THE  NOBfEHBRN  DI8TBICT  OF  CALIFORNIA. 

No.  251.    Aigued  March  22,  1921.— Decided  May  16,  1921. 

1.  Article  V  of  the  Constitution  implieB  that  amendments  submitted 
thereunder  must  be  ratified,  if  at  all,  within  some  reasonable  time 
after  their  proposal.    Pp.  371,  374. 

2.  Under  this  Article,  Congress,  in  proposing  an  amendment,  may 
fix  a  reasonable  time  for  ratification,   P.  375. 

3.  The  period  of  seven  years,  fixed  by  Congress  in  the  resolution  pro- 
posing the  £igihteenth  Amendment,  was  reasonable.   P.  376. 

4.  The  Eighteenth  Amendmoit  became  a  part  of  the  Constitution  on 
January  16, 1919,  when,  as  the  court  notices  judidally ,  its  ratification 
in  the  state  legislatures  was  consummated;  not  on  January  29, 1919, 
when  the  ratification  was  pfodaimed  by  the  Seeretaiy  of  State. 
P.  876. 

5.  As  this  Amendmenti  by  its  own  terms,  was  to  go  into  effect  one 
year  after  being  ratified,  §{  3  and  26,  Titie  II,  of  the  National 
Prohibition  Act,  which,  by  1 21,  Titie  III,  were  to  be  in  force  from 
and  after  the  effective  date  of  the  Amei^dment,  were  in  foroe  od 
January  16, 1920.   P.  376. 

262  Fed.  Rep.  663,  aflkmed. 

The  case  is  stated  in  the  opinioiu 
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Mr.  Levi  Cooke,  with  whom  Mr.  Theodore  A.  BM  and 
Mr.  Qeorge  R.  Beneman  were  on  the  brief,  for  appeOaBt: 

The  Eijs^teenth  Amendment  ia  invafid  because  of  the 
extra-constitutioDal  proviabn  of  the  third  section.  Ck)0- 
gresB  has  no  power  to  limit  the  time  of  deliberittion  or 
otherwise  control  what  the  le^^islaturee  of  the  States  shall 
do  m  thdr  deliberation.  Any  attempt  to  limit  voids  the 
prc^sal. 

T^e  legislative  history  of  the  Amendment  shows  that 
without  §  3  the  proposal  would  not  have  passed  the  Senate. 
Cong.  Rec.,  65th  Cong.,  1st  sess.,  pp.  5648-5666;  Cong. 
Rec.,  65th  Cong.,  2d  sess.,  p.  477. 

The  same  taint  attended  the  passage  of  the  amendment 
in  the'House,  because  there  what  is  now  §  3  was  considered 
and  the  limitation  changed  from  six  to  seven  years,  and 
it  is  impossible  to  say  now  that  without  the  attempted 
time  limitation  upon  the  Statei^  two-thirdis  of  the  House 
would  have  assented  to  the  proposal  of  the  amendment. 

The  fact  that  thirty-six  States  thus  ratified  within  the 
time  emphasizes  the  evil  that  was  accomplished  by  the 
limitation,  and  can  in  no  way  b^  invoked  to  suggest  that 
the  third  section  becatiie  surplusage  in  view  of  this  result 
i^ttained  so  well  within  the  seven-year  limitation  attempted 
to  be  set  by  Congress.  On  the  contrary,  the  fact  of  there 
being  a  time  limitation  tended  to  destroy  any  deliberation 
by  the  States  and  to  enable  the  faction  which  was  pressing 
for  ratification  of  the  amendment  to  urge  immediate 
indeliberate  action  in  order  to  avoid  the  possibility  of 
the  time  limitation  expiring  .without  thirty-six  States 
having  made  ratification. 

The  history  of  the  times  discloses,  if  the  court  may  take 
judicial  notice  thereof,  that  legislators  elected  prior  to 
the  submission  by  Congress  were  urged  to  act  forthwith, 
without  awaiting  the  election  of  legislators  by  an  electorate 
aware  of  the  pendency  of  the  congressional  proposal,  and 
that  in  some  legislatures  ratification  was  secured  without 
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debate  in  the  precipitate  action  urged  l^  the  faction 
advocating  the  amendment.  The  speed  with  which  the 
amendment  was  disposed  of  by  the  state  legislatures  tends 
to  establish  the  absence  of  deliberation;  and  in  any  view 
the  fact  stands  that  the  States  were  acting  in  the  presence 
of  a  limitation  fixed  by  Congress,  violative  of  Art.  V, 
in  terms  unheard  of  in  the  histoiy  of.  die  country,  and 
contrary  to  any  procedure  sanctioned  by  the  organic 
laW;  with  the  very  nature  and  structure  of  which  both 
the  Congress  and  the  state  legislatures  were  dealing.  See 
2  Stoiy,  Const.,  3d  ed.,  §  1830. 

The  National  Prohibition  Act  should  be  found  to  have 
become  effective,  if  at  all,  January  20,  1020,  a  year  after 
ratification  of  the  amendment  was  proclaimed  and  made 
known  to  the  public.  The  proclamation  of  the  Secretary 
of  State  must  be  treated  as  the  publication  of  the  fact 
of  ratification,  under  Rev  Stats.,  §  205,  of  which  all  per- 
sons may  be  considered  to  be  chargud  with  knowledge. 

Mrs.  Annette  Abbott  Adama,  Assistant  Attorn^  General, 
for  appellee. 

Mr.  Justice  Van  Dbvantbb  delivered  the  opinion  of 
the  court. 


is  an  appeal  from  an  order  denying  a  petition  for 
a  writ  of  haJh^as  corpus.  262  Fed.  Rep.  563.  The  peti- 
tioner was  in  custody  under  §  26  of  Title  11  of  the  Nationid 
Prohibition  Act,  c.  85,  41  Stat.  305,  on  a  charge  of  trans- 
porting intoxicatiiig  liquor  in  violation  of  §  3  of  tha^^  title, 
and  by  his  petition  sought  to  be  discharged  on  several 
groimds,  all  but  two  of  which  were  abandon<ed  after  the 
decision  in  Notional  ProhibUum  Caees,  253  U.  S.  350. 
The  remaining  grounds  are,  first,  that  the  Eighteenth 
Amendment  to  the  Constitution,  to  enforce  which  Title  II 
of  the  act  was  adopted)  is  invalid  because  the  congressional 
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Teeolutkm,  40  Stat.  lOSO,  proponng  ii»  Amendment, 
declared  that  it  should  be  inoperative  unksB  ratified 
within  seven  yeara;  and,  second^,  that,  in  any  event,  the 
proTiaiocB  of  the  act  which  Hm  petitirattf  was  chai^ 
with  violatfaig,  and  undw  idiiidi  he  was  arrested,  had 
not  gone  into  effect  at  the  time  <d  the  SBBerted  nidation 
nor  at  the  time  of  the  arrest. 

Hm  power  to  amend  the  Crawtitution  and  the  mode 
of  eierting  it  are  d^t  with  in  AitixHa  V,  which  leade: 

'"Ibe  CcaigreBB,  whenevcff  two^hirda  of  both  Houbbb 
shall  deMn  it  neccBsary,  shall  propose  amendmnts  <tf  this 
Cmstitution,  or,  on  tiw  appfioation  of  the  kfi^alatures  of 
two-thirds  of  the  several  States,  shall  call  a  ocmvention 
for  propoedng  ammdmmte,  whicb,  in  atber  ease,  shall  be 
valid  to  all  intents  and  purposes,  as  part  ot  this  Constitu- 
tion, when  ratified  by  the  leg^turee  erf  titree^ourths  oi 
the  several  States,  or  by  conventions  in-  fbree^ourths 
thereof,  as  the  one  or  the  other  mode  of  ratificatioD  m^ 
be  proposed  l^  the  Congress;  Provided  that  no  amend- 
ment which  may  be  made  prior  to  the  year  one  tiunisand 
«wghf,  hundred  and  cj^t  shall  is  any  Tnanriff  affect  tiie 
first  and  fourtii  clauses  in  the  ninth  aeotioA  ot  the  first 
aiticb;  and  that  no  State,  without  its  oonMnt,  shall  be 
dcpriv^  of  its  equal  sufi&age  in  the  Sraato." 

It  will  be  seem  that  this  article  sc^  nothing  about  the 
time  within  wHch  ratification  ma^  be  had— ndther  that 
it  shall  be  unlimited  nor  that  it  shall  be  fi»d  by  Congress. 
What  tbeu  is  the  reasonable  infoenoe  or  implication? 
Is  it  that  ratification  may  be 
a  few  years,  a  oentuiy  or  even 
must  be  had  within  some  reasoi 
is  left  free  to  defineT   Nathei 
conventicm  whidi  framed  the  C 
state  c<mv«itionB  whidi  ratifii 
qoestion. 

Hie  proposal  for  .the  ,£E^teenth  Amendment  is  the 
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first  in  which  a  definite  period  for  ratification  was  fized.^ 
Theretofore  twenty-one  amendments  had  been  proposed 
by  .Congress  and  seventeen  <tf  these  had  been  ratified  by 
'the  legislatures  of  three*fourtibs  of  the  States, — some 
within  a  single  year  after  their  proposal  and  all  within 
foiur  years.  Each  of  tjie  remaining  four  had  been  ratified 
in  some  of  the  States,  but  not  in  a  sufficient  numbw.* 
Eigihty  years  after  the  partial  ratification  of  one  an  effort 
was  made  to  complete  its  ratification  and  the  legislature 
of  Ohio  passed  a  joint  resolution  to  that  ^d,'  after  which 
the  effort  was  abandoned.  Two,  after  ratification  in  one 
less  than  the  required  number  of  States,  had  Iain  dormant 
for  a  century.^  The  other,  proposed  March  2,  1861,  de- 
clared: ''No  amendmentshall  be  made  to  the  Constitution 
which  will  authoriM  or  give  to  Congress  the  power  to 
abolish  or  interfere,  within  any  State,  with  the  domestic 
institutions  thereof^  including  that  of  persons  held  to 
labor  or  service  by  the  laws  of  said  State."  '  Its  principal 
purpose  was  to  protect  slavery  and  at  the  time  of  its  pro- 
posal and  partial  ratification  it  was  a  subject  of  absorbing 
interest,  but  after  the  adpption  of  the  Thirteenth  Amend- 
ment it  was  g^erally  f  oq^otten.   Whether  an  am^idment 

^  Some  ooliaideration  had  been  given  to  the  subject  before,  but  with- 
out any  definite  action.  Cong.  Globe,  39th  C!ong.,  Ist  seas.,  2771; 
40th  Ck>ng.,  3d  sees.,  912,  1040,  1309-1314. 

*  Watson  on  the  Constitution,  vol.  2,  pp.  1676-1679;  House  Doc., 
64th  Cong.,  2d  sess.,  No.  353,  pt.  2,  p.  300. 

*  House  Doc.,  54th  Cong.,  2d  sees.,  No.  353,  pt.  2,  p.  317  (No.  243); 
Ohio  Senate  Journal,  1873,  pp.  590, 666-667, 678;  Ohio  House  Journal, 
1873,  pp.  848,  849.  A  committee  charged  mth  the  preliminary  con- 
sideration of  the  joint  resolutbn  reported  that  they  were  divided  in 
opinion  on  the  question  of  the  validity  of  a  ratification  after  so  great 
a  lapse  of  time. 

« House  Doc.,  54th  Cong.,  2d  sess..  No.  353,  pt.  2,  pp.  300,  320 
(No.  295),  329  (No.  399). 

*  12  Stat.  251;  House  I)oc.,  54th  Cong.,  2d  sess.,  No.  353,  pt.  2,  pp. 
195-197,  363  (No.  931),  §69  (No.  1026). 
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proposed  without  fixing  any  time  for  ratification,  and 
whkh  after  favorable  action*  in  less  than  the  required 
number  of  States  had  Iain  dormant  for  many  years,  could 
be  resurrected  and  its  ratification  completed  had  been 
mooted  cm  several  occasionsi  but  was  still  an  open  ques- 
tion. 

These  were  the  circumstances  in  the  light  of  which  Con- 
gress in  proposmg  the  Ei^teenth  Amendment  fixed 
seven  years  as  the  pmod  for  ratification.  Whether  this 
could  be  done  was  questioned  at  the  time  and  debated 
at  length,  but  the  prevailing  view  in  both  houses  was, 
that  some  limitation  was  intended  and  that  seven  years 
was  a  reasonable  period.^ 

That  the  Constitution  contaans  no  express  provision  on 
the  subject  is  not  in  itself  controllihg;  for  with  the  Con- 
stitution, as  with  a  statute  or  other  written  instrumesnt, 
what  is  reasonably  implied  is  as  much  a  part  of  it  as  what 
is  expressed.*  An  examination  of  Article  V  discloses  that 
it  is.  intended  to  invest  Congress  with  a  wide  range  of 
power  in  proposing  amendments.  Passing  a  provision 
long  since  expiredi*  it  subjects  this  power  to  only  two 
restrictions:  one  that  the  proposal  shall  have  the  approval 
of  two-thirds  of  both  houses,  and  the  other  excluding 
any.  amendment  which  will  deprive  any  State,  without 

>  Ck>ng.  Reo.,  65th  Gong.,  IstaesB.,  pp.  5048-5651,  5C52-5653,  5658-  . 
5661;  2d  sbbb.,  pp.  423^425, 428, 486, 443,  444, 445-446, 463, 460, 477- 
478. 

*  UfdUd  SttOeB  y.  Ba6Me,  1  Black,  55,  61;  Bx  parte  Yarbraugh,  110 
U.  8. 651, 658;  MeHenry  y.  Alfard,  168  U.  S.  651, 672;  SotUh  CaroUna  v. 
Uniied  States,  199  U.  S.  487, 451;  Lund  y.  VnUed  States,  231  U.  S.  9, 
24;  The  Peearo,  255  U.  S.  216. 

*  Artide  V,  aa  before  shown,  oontained  a  proyiaion  that  "No  amend- 
ment which  shall  be  made  prior  to  the  year  one  thoiteand  eight  hundred 
and  eig^t' shall  in  any  manner  affect  the  first  and  fourth  clauses  in  the 
ninth  section  of  the  fiiat  article."  One  of  the  clauses  named  coyered 
the  nugration  and  importation  of  alftves  and  the  other  deals  with  direct 
taxBB. 
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its  ooBsent,  of  its  eqiial  suffrage  in  the  Senate.^  Afurtiber 
mode  of  proposal — as  yet  never  invoked — ^is  provided, 
which  is,  that  on  the  ^>p]jeation  of  two-thirds*  of  the 
States  GoDgress  shall  call  a  oonvention  for  the  purpose. 
When  proposed  in  either  mode  amendments  to  be  effective 
must  be  ratified  by  the  legislatures,  or  by  conventions,  in 
thiee-foiurths  of  the  States,  ''as  the  one  or  the  other  mode 
of  ratification  miQr  be  proposed  by  the  Qmgress."  Tlius 
the  people  of  the  United  States,  by  whom  the  Constitution 
was  ordained  and  established,  have  made  it  a  condition 
to  aiTiftnifting  that  instrument  that  the  amendment  be 
submitted  to  representative  assemblies  in  the  several 
States  and  be  ratified  in  three-fourths  of  them.  The 
plain  meaning  of  this  is  (a)  that  all  amendments  must 
have  the  sanction  of  the  people  of  the  United  States,  the 
original  fountain  of  power,  acting  throu^^  represoitative 
assemblies,  and  (b)  that  ratification  by  these  assemblies 
in  three-fourths  of  the  States  shall  be  taken  as  a  decisive 
expression  of  the  people's  will  and  be  binding  <m  all*' 

We  do  not  find  anything  in  the  Article  which  suggests 
that  an  amendment  once  proposed  is  to  be  open  to  ratifi- 
cation for  all  time,  or  that  ratification  in  some  of  the 
Stateif  may  be  separated  from  that  in  others  by  many 
years  and  yet  be  effective.  We  do  find  that  which  strongly 
sugsests  tiie  contrary,  first,  proposal*  and  ratificati<m 
are  not  treated  as  unrelated  acts  but  as  succeeding  stqn 

^  When  the  federal  oonventioii  adopted  Artiole  V  a  motion  to  indude 
another  reetriotion  f oibidding  any  amendment  wherdtiy  a  State,  with- 
out its  conaent,  would ''be  affected  in  its  internal  pdice  "waadeeiBmly 
voted  down.  The  vote  was:  yeaa  d— Gonnectieut,  New  Jersey,  Dela- 
ware; nays  8— New  Hampshire,  Maflsaduiaetts,  Pennsylvania,  Maty- 
bod,  Virginia,  North  Caitriina,  South  Carolina;  Geor^  EDiot'sDe- 
bf^es,  vot  6,  pp.  561, 662. 

<8ee Morfm  v. Hvnitr'M Leam,  1  Wheat  304,  824-326; MdCvOoA 
▼.  Marylamd,  4  Wheat.  316, 402^404;  CohmB  v.  Fuvtntd,  6  Wheat.  264, 
413^14;  Dod^  V.  TTooi^,  18  How.  331,  347-^348;  Hwike  v.  SmiO^ 
253  U.  S.  221;  Story  on  the  Constitution,  5Uied.,  H  362-363, 463-466. 
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in  a  single  endeavor,  the  natural  inference  being  that 
th^  are  not  to  be  widely  separated  in  time.  Secondly, 
it  is  only  when  there  is  deemed  to  be  a  necessity  therefor 
that  amendments  are  to  be  proposed,  the  reasonable 
.  implication  being  that  when  proposed  tl]«y  are  to  be  con- 
sidered and  disposed  of  presently .  niirdly,  as  ratification 
is  but  the  e]q>ression  ci  the  approbation  of  the  people 
and  b  to  be  effective  when  had  in  three-fourths  of  the 
States,  there  is  a  fair  imidication  that  it  must  be'suffieiently 
contemporaneous  in  that  number  of  States  to  reflect  the 
will  of.  the  people  in  all  sections  at  relatively  the  same 
period,  which  of  course  ratification  scattered  throu|^  a 
long  series  of  years  would  noi  do.  These  considerations 
and  the  general  purport  and  spirit  of  the  Article  lead  to 
the  conclusion  expressed  l^  Judge  Jameson  ^  ''that  an 
alteration  of  the  Ckmstitution  proposed  today  has  re- 
lation to  the  sentiment  and  the  felt  needs  of  today,  and 
that,  if  not  ratified  early  while  that  sentim^t  may  fairly 
be  supposed  to  exist,  it  ou^^t  to  be  regarded  as  waived, 
and.  not  again  to  be  voted  upon,  unless  a  second  time  pro- 
posed by  Congress."  Iliat  this  is  the  better  conclusion 
becomes  even  more  manifest  when  what  is  comprehended 
in  the  other  view  is  considered;  for,  according  to  it,  four 
amendments  proposed  long  ago— two  in  1789,  one  in  1810 
and  one  in  1S61 — are  still  pending  and  in  a  situation 
where  thdr  ratification  in  some  of  the  States  many  years 
since  by  representatives  of  generations  now  largely  for* 
gotten  may  be  effectively  supplemented  in  enough  more 
States  to  make  three-fourths  by  representatives  of  the 
present  or  some  future  generation.  To  that  view  few 
would  be  able  to  subscribe,  and  in  our  opinion  it  is  quite 
untenable.  We  conclude  that  the  fair  inference  or  impli- 
cation from  Article  V  is  that  the  ratification  must  be 
within  some  reasonable  time  after  the  proposal. 
Of  the  power  of  Congress,  keeping  within  reasonable 

^  Jameson  on  Constitutional  Conventionsy  4th  ed.,  §  585. 
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limits,  to  fix  a  definite  period  for  the  ratifioatioii  we  enter- 
tainnodoubt.  A8ariiletheCoDistitatio]iq)eakBingeiienil 
terms,  leaving  Congress  to  deal  with  subsidiaiy  matters 
of  detail  as  the  public  interests  and  changing  conditions 
may  require;  ^  and  Article  V  is  no  exception  to  the  rule. 
Whether  a  definite  pmod  for  ratification  shall  be  fixed 
so  that  all  may  know  what  it  is  and  ifpeculation  on  is^t 
is  a  reasonable  time  may  be  avoided,  is,  in  our  opinion, 
a  matter  of  detail,  which  Congress  may  determine  as  an 
incident  of  its  power  to  designate  the  mode  of  ratification. 
It  is  not  questioned  that  seven  years,  the  period  fixed  in 
thik  instance,  was  reasonable,  ^  power  existed  to  fix  a 
definite  time;  nor  could  it  well  be  questioned  consider^ 
ing  i^e  periods  within  which  prior  amendments  were 
ratified. 

The  provisions  of  the  act  which  the  petitioner  was 
charged  with  violating  and  under  which  he  was  arrested 
(Titie  II,  §§  3, 26)  were  by  tii^  terms  of  the  act  (Title  III, 
§  21)  to  be  in  force  from  and  after  the  date  when  the 
Eighteenth  Amendment  s^iould  go  into  effect,  and  the 
latter  by  its  own  terms  was  io  go  into  effect  one  year  after' 
being  ratified.  Its  ratification,  of  which  we  taloe  judicial 
notice,  was  consummated  January  16,  1919.'  Tliat  the 
Secretaiy  of  State  did  not  proclldm  its  ratification  until 
January  29,  1919,'  is  not  material,  for  the  date  of  its 
consummation,  and  not  that  on  which  it  is  proclaimed, 
controls.  It  follows  that  tiie  provisions  of  the  act  with 
which  the  petitioner  i^^ncemed  went  into  effect  January 

^Martin  y.Hvnkr^B  leMM,  1  Wheat. 8M,  2M;M€CvMoAy.Mar^ 
land,  4  Wheat.  316,  407. 

>  Sen.  Doc.,  No.  160, 66th  Cong.,  2d  sbbb.;  AA.  Oen.  Acsto,  1010,  p. 
512;  Ark.  House  Journal,  1010,  p.  10;  Ark.  Sen.  Journal,  1010,  p.  16; 
Wyo.  Sen.  Journal,  1010,  pp.  26-27;  Wyo.  House  Journal,  1010,  pp. 
27-28;  Mo.  Sen.  Journal,  1010,  pp.  17-18;  Mo.  House  Journal,  1010, 
p.  40. 

•40  Stat.  1941. 
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I69  1020.  Bib  alleged  offense  and  his  arrest  were  on  the 
fodowing  day;  so  his  claim  that  those  protisions  had 
not  gone  into  effect  at  the  time  is  not  well  grounded. 

Pinal  order  affirmed. 


^•^ 
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APPSAL  FBOM  THB  COI7BT  OP  CLAIMS. 
No.  453.    Argued  JuiiMtfy  (B^  7,  ltBl.--I>eQided  May  16, 1031. 

1.  The  Act  of  Oeftober  3, 1017, 0.  ^  Tit.  11, 40  Stat.  800, 302,  in  pro- 
viding for  a  deduction  of  a  peroeatage  ol  "invested  capital  "  before 
computation  of  the  ''eseeeB  prdftta  V  tu  upon  fbe  income  of  a  do- 
mestic corporation,  does  not  mean  to  include  in  its  de6nition  of  in- 
vested capital  (§207)  any  marking  up  of  the  valuation  of  assets 
upon  the  corporate  booln  to  correqiond  with  increase  of  market 
value  or  any  paper  transaction  by  which  new  shares  are  issued  in 

^ezchangd  for  old  ones  in  the  same  corporation  but  which  is  not  in 
substance  and  effect  a  new  aoquisiti^n  of  capital  jnoperty  by  it. 
Pp.  386,  389. 

2.  A  ooiporation,  having  acquired  ore  lai^ls  for  8190,000,  proved, 
by  extensive  expferations  and  developments,  that  their  actual  cash 
imhie  was  over  810,105,400;  thereupon,  ;in  1912,  it  increased  their 
book  valuation  by  adding  810,000,000,  as  ^uiphis,  atad,  baaed  thereon, 
declared  a  stock  dividend  for  89,915,400,  'which'  was  carried  out  by 
surrender  and  cancelation  of  aU  the  common  stock,  of  like  aggregate 
par  vahie,  and  the  issuance  of  one  share  each  of  preferred  and  new 
common  stock  for  each  ehare  of  the  stock  surrendered.  The  in- 
creased value  of  the  ore  lands  persisted  when  an  e»)ess  jwofits  tax 
was  laid  under  the  Act  of  1917,  M4pro.    Hdd:  Tliat  such  increase 

'  of  value  was  not  inchided  in  ''invested  capital ''  under  §  207  (a) 
9),  as  ''pakl  in  or  earned  surplus  and  undhrkled  profits,''  (tbouf^ 
an  amount  equal  to  the  cost  of  the  exploration  and  devdopment 
mifl^t  be),  pp.  386, 390;  nor  under  id.  <2)  as  ''the  jMtual  cash  value 
of  tangiUe  property  paid  in  other  than  cash,  for  the  stock  or  shiires" 
of  the  corporation.   Pp.  386, 300. 

8.  The  Fifth  Amendmwit  having  no  "equal  piofeetkm' "  dause,  the 
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odIj  rule  of  unifomiitj  pnacribed  1^  fhe  Constitittkm  impeciiMS 
duUiBB,  impoetB  and  eimeB  k  the  territorial  unifonnity  required  by 
Art.  1/(8.   P.  391. 

4.  lliere  were  reasons,  both  theoretical  and  praotical,  inehidiiiK  that 
of  oonvenieiice  in  admimstration,  for  baaing  "inveated  capital '' 
upon  actual  ooeta  to  the  ezduBbd  of  higher  estimated  values;  and 
resulting  inequalities  to  corporations  differently  situated  do  not 
make  out  an  arbitrary  discrimination,  amounting  to  confiscation 
aisd  violating  the  due  process  dause  of  tl»  Fifth  Amendment.  P.392. 

66  Ct.  Ghns.  462,  affirmed. 

Appsal  from  a  judgment  of  the  Court  of  daims  dis- 
allowing a  claim  for  a  refund  of  mon^  alleged  to  have 
been  unlawfully  exaeted  as  an  exoesB  profits  tax.  The 
facts  are  stated  in  the  opinioUi  poBl,  383. 

Afr.  Charles  McCamic  and  Mr.  Charles  B.  HugheSf  with 
whom  Afr.  Edward  B.  Bvriing  and  Afr.  Joe.  Mcrgan 
Clarke  were  on  the  briefs,  for  appellant: 

By  the  correct  construction  of  the  act  the  appdlant 
is  entitled  to  include  as  paid  in  or  earned  surplus  and 
undivided  profits,  imder  §  207  (a)  (3)  of  ihe  act,  the  in- 
crease in  the  value  of  the  ore  lands  due  to  the  discovery 
of  the  ore  bodies  and  to  the  natural  increase  in  the 
market  price  of  ore.  The  act  ccmtains  no  definition  ci 
the  words  ''paid  in  or  earned  surplus  and  undivided 
profits.'' 

Statutes  imposing  taxes  are  to  be  construed  in  favor 
of  the  taxpayer;  the  language  enqdoyed  is  to  be  given 
its  ordinary  meaning;  they  are  to  be  construed  according 
to  the  spirit  rather  than  the  letter  when  the  letter  would 
make  them  palpably  unjust;  construed  according  to  these 
rules  the  invested  ei^tal  of  appellant  should  include  all 
its  outstanding  stock  where  that  b  represented  by  prop- 
erty of  an  actual  cash  vahie  not  less  than  the  par  vahie 
of  the  outstanding  stock. 

The  ordinary  meanitig  of  the  words  ''paid  in  or  earned 
surplus  and  undivided  profits/'  includes  appreciation  in 
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value.  R.  J.  Bennett,  Corporation  Accounting,  1917, 
§  291,  pp.  834,  336;  Arthur  Lowes  Diddnson,  Accounting 
Practice  and  Procedure,  1917,  p.  82;  Henry  Rand  Hatfield, 
Modem  Accounting,  1916,  p.  237;  Harry  C.  Bentley,  The 
Science  of  Accounts,  1913,  §  36,  p.  24;  Leo  Qreendlinger, 
Financial  and  Business  Statements  (Alexander  Hamilton 
Institute,  1917),  vol.  22,  pp.  196,  196;  Year  Book,  1911, 
p.  124. 

Text  writers  on  law  and  decided  caees  ^ve  the  same 
definition  of  surplus  and  imdivided  profits  as  the  account- 
ants. Macben,  Modem  Law  of  Corporations,  vol.  II, 
pp.  1092,  1096;  Morawetz,  Private  Corporations,  2d  ed., 
vol.  I,  p.  412;  Thompson,  Corporations,  2d  ed.,  §  6307; 
Cook,  Coii)orations,  7th  ed.,  vol.  11,  §  636;  Park  v.  Qrant 
LocomoHm  Works,  40  N.  J.  Eq.  114,  121. 

The  Department's  definition,  excluding  appreciation 
from  surplus,  when  analysed  dpsely,  shows  itself  to  be 
unsound;  for  it  is  admitted  that  when  the  property  is 
sold  the  profit  may  become  a  part  of  surplus.  But  the 
sale  does  not  create  the  profit.  WUHams  v.  Wtdem  Union 
Telegraph  Co.,  93  N.  Y.  162,  186,  191;  People  v.  Board  of 
Commissionere,  76  N.  Y.  64,  74;  People  v.  Barker,  165 
N.  Y.  306;  McOinms  v.  (TConnar,  72  Atl.  Rep.  614^ 
Mangham  v.  State,  11  Ga.  App.  440;  Hutehineon  v.  Ctaiiss, 
92  N.  Y.  S.  70,  74;  Simcoke  v.  Sayre,  148  Iowa,  132; 
Andenon  v.  Farmers^  Loan  A  Truri  Co.,  241  Fed.  Rep. 
322,  326;  Roberts  v.  Roberta-Wicks  Co.,  184  N.  Y.  267; 
HtMard  v.  Weare,  79  Iowa,  678;  Miller  v.  Brqdish,  69 
Iowa,  278;  BquiUMe  Life  Aaeurance  SocUty  v.  Union 
Pacific  R.  R.  Co.,  212  N-  Y.  360. 

The  word  ''earned''  does  not  limit  the  suiphis  which 
is  to  be  included  in  invested  capital.  Hie  statute  mevely 
contrasts  ''earned''  with  "paid  in"  surplus.  The  phrase 
in  the  act  is  "paid  in  or  earned  surplus  and  undivided 
profits."  The  meaning  of  "earned"  is  not  the  same  as 
"realised."     It  includes  in  meaning  "to  acquire  the 
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benefit  of  although  not  realiied/'.  Steifena  v.  United  States 
Sted  Corporation,  68  N.  J.  Eq.  373,  380;  Lewis's  EOate, 
156  Pft.  St.  337;  Nvding  v.  Uriah,  169  Pa.  St.  289. 

Our  contention  on  this  subject  is  that  if  the  appreciation 
18  BuipluB  at  ail  it  is  neoeasarily  ''paid  in  or  eacned  '^ 
surplus.  The  word  ''earned  "  was  probably  U8e4  in  con- 
trast to  "iNiid  in  ''  in  the  clause  "paid  in  or  earned  sur- 
plus and  undivided  profits,"  and  was  perhaps  intended 
to  emphasiae  the  tliou^^t  that  the  suiphis  must  be  real 
and  not  fictitious. 

If  it  be  admitted  that  appreciation  after  realisation 
is  earned  suiphis,  th^  it  must  be  admitted  that  appre- 
ciation is  earned  surplus  before  the  prop^y  is  sold. 
The  sale  does  not  create  the  earning;  it  is  the  gradual 
increase  in  vahie  which  is  the  earning. 

But  if  the  word  "earned  ''  has  any  such  narrow  mean- 
ing as  is  contended  for,  that  narrow  meaning  is  not  appli- 
cable to  appellant  in  view  of  Hhe  factis  admitted  by  the 
demurrer.  The  petition  aUeges  that  after  the  acquisition 
of  the  ore  properties,  extensive  exploration  and  develop- 
ment work  was  carried  on,  and  that  by  1912,  and  at  all 
times  thereafter  to  1917,  the  actual  cadi  value  of  the  ore 
lands  was  not  less  than  $10,105,400. 

New  capital  stock  of  the  company  was  issued  because 
the  value  of  the  ores  justified  it  and  this  was  a  realisation 
of  the  increased  values^ 

This  court  in  construing  the  1909  coiporation  excise 
tax  law,  and  the  1913  income  tax  law,  held  that  appre- 
ciation accruing  before  the  incidence  of  ihe  tax  was  capital. 
The  word  "capital ''  as  used  in  these  cases  must  include 
"surplus.''  Hays  v.  Oauley  Mountain  Coal  Co.,  247  U.  S. 
189;  Doyle  v.  MitcheU  Bros.  Co.,  247  U.  S.  179, 187;  SouUir 
em  Pacific  Co.  v.  Lowe,  247  U.  S.  330,  336;  Towne  v. 
Eisner,  246  U.  S.  418;  Lynch  v.  Turrish,  247  U.  S.  221; 
Lynch  v.  Hornby,  247  U.  S  ^9. 

The  construction  here    rtetended  for  will  in^Kxie  no 
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heavier  burden  on  the  Department  tihai^  the  construction 
of  the  Government. 

The  stock  of  the  company^  issued  in  1912,  wa^  fuUy 
paid  for,  either  by  the  tangible  assets  including  the  ore 
lands  at  their  increased  value,  or  the  certificates  of  the  old 
common  stock.  In  either  case  tangible  properly  was  paid 
in  for  shares  Witfi  an  actual  cash  value  within  §  207  (a) 
(2)  equal  to  $19,830,800, — and  the  company  is  accordingly 
entitled  to  include  the  full  amount  in  its  invested  capitEd. 
Williams  v.  Western  Unum  Telegraph  Co.,  93  N.  Y.  162, 
190.  In  its  essence  the  transaction  in  1912  amounted  to 
this:  The  shareholders  sikrendered  all  their  old  shores 
and  thereupon,  bemg  in  effect  the  owners  of  all  the  assets, 
''paid  in  "  those  assets  to  the  corporation  in  exchange 
for  the  new  stock  issue. 

The  construction  placed  upon  the  act  by  the  Depart- 
ment would  create  a  wholly  baseless  and  arbitrary  dis- 
crimination amounting  to  a  deprivation  of  property  with- 
out due  process  of  law.  Such  a  construction  is  to  be 
avoided  if  the  act  is  to  be  constitutional. 

This  court  has  said  that  if  there  were  arbitrary  con- 
fiscation in  a  taxing  law  of  Congress  there  would  b^  a 
want  of  due  process.  KnowUon  v.  Moore,  178  U.  S.  41, 
77;  Bruahaber  v.  Union  Pacific  B.  B.  Co.,  240  U.  S.  1,  24, 
25.  See  also,  Wagner  v.  BaUimore,  239  U.  S.  207;  Twin- 
ing  V.  New  Jersey,  211  U.  S.  78;  McCray  v.  United  Stales, 
195  U.  S.  27;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107;  BiU- 
mgs  V.  United  States,  232  U.  S.  261.  The  foi^oing  cases 
make  it  clear  that  a  taxing  law  which  imposes  a  tax  based 
on  a  wholly  arbitrary  classification  is  void  within  the  Fifth 
Amendment.  *To  be  sure,  in  all  the  cases  the  court  found 
that  the  classification  was  not  of  that  character.  But 
the  discussion  in  all  is  based  on  the  implied  assumption 
that  if  the  classification  were  of  that  arbitrary  character 
the  law  would  be  invalid. 

The  due  process  clause  in  the  Fifth  Amendment  means 
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th6  ffftiifi^  Aing  as  the  due  prooeee  dsiiee  in  the  Fourteenth 
Amendment.  CarroU  v.  QreenwiA  himmmee  Co.,  199  XT. 
a  401,  410;  Tanawanda  v.  Lycn,  181  U.  S.  889,  392,  393; 
Freruh  v.  Barber  AtphaU  Paving  Co.,  181  U.  S.  324;  Flint 
V.  Sbme  Tracy  Co.,  220  U.  &  107;  HHibm  v.  Smiih,  191 
U.  S.  310,  325,  326. 

In  GaalBeaity  Co.  v.  Schneider  OrtmOe  Co.,  240  U.  S. 
65,  and  in  other  caeee  in  this  court,  tax  laws  of  States  have 
been  held  so  arbitrary  and  baseleeB  as  to  violate  the  Four- 
teenth Amendment.  Lootiey  v.  Crane  Co.,  245  U.  S.  178; 
International  Paper  Co.  v.  MasaachueettB,  246  U.  S.  135; 
Southern  Ry.  Co.  v.  Qreene,  216  U.  S.  400. 

The  present  law  as  construed  by  the  Department  is 
utterly  arbitrary,  and  therefore  invalid,  because  the  tax 
dqiends  largely  upon  the  cost  of  the  taaqMtyer's  property 
so  that  two  taqwyens  who  have  the  same  income,  and 
property  of  equal  vahie,  will  pay  wholly  different  taxes 
if  the  cost  (tf  the  property  b  different. 

The  SoUcitar  General  for  the  United  States. 


Mr.  Frank  Hagerman  and  Mr.  Maaeey  HeXmee,  by  leave 
of  court,  filed  a  brief  as  oiriia  curite. 

Mr.  Jeeee  Andreum,  by  leave  of  court,  filed  a  brief  as 
amicus  curies 

Mr.  WiOiam  D.  Guthrie,  Mr.  Henry  M.  Ward,  Mr. 
Henry  F.  Parmelee  and  Mr.  Lanifdan  P.  Marvin,  by  leave 
of  court,  filed  a  brief  as  anUci  curiae. 

Mr,  Clark  J.MiOiron,  Mr.  Jamee  M.  Proctor  and  iff. 

Edward  S.  Braeheare,  hy  leave  of  court,  filed  a  brief  ta 

•  •       • 

CUfltCI  CtirUBL 

Af  r.  Clarence  N.  Goodwin,  by  leave  of  court,  filed  a  brief 
as  omtcua  ctirus. 
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Iff.  ArmwM  L.  Cooper,  Mr.  Ettiion  A.  Ned  and  Mr. 

John  8.  Wright,  by  leave  of  oourti  filed  a  brief  as  amid 

• 

CW/VB* 

Mb.  Justice  Pitnet  delivered  the  opinion  of  the  court. 

The  Court  of  Ckums  dismissed  appdlant's  petition 
which  claimed  a  rehmd  of  $l,081|184.6l9  alleged  to  have 
bem  enoneonaly  assessed  and  exacted  as  an  ^'excess 
profits  tax''  under  Title  II  of  the  Revalue  Act  of  1917 
(Act  of  October  3,  1917,  c.  68,  40  Stat.  300,  302,  el  seq.). 
The  case  involves  the  construction  and  application  of 
those  provisions  by  which  the  deduction  from  income, 
for  the  purposes  of  the  tax,  is  measured  by  the  ''invested 
capital"  of  the  taxpayer;  and  a  question  is  raised  as  to 
the  constitutionality  ci  the  act  as  construed  and  applied. 

Title  I  of  the  act  imposed  ''War  Income  Taxes  ''  upon 
mdividuals  and  coiporations  in  addition  to  those  Imposed 
by  Act  of  September  8,  1916,  c.  463,  39  Stat.  756. 
Title  II  provided  for  the  levying  of  ''War  Excess  Profits 
Taxes"  iqx)n  corporations,  partnerships,  and  individuals. 
As  applied  to  domestic  corporations,  the  scheme  of  this 
Title  was  that,  after  providing  for  a  deduction  from  in- 
come (§  203,  p.  304)  equal  to  the  same  percentage  of  the 
invested  capital  for  the  taxable  year  which  the  average 
amount  of  the  annual  net  income  of  the  trade  or  business 
during  the  prewar  period  (the  years  lOHi  1912,  and  1913) 
was  of  the  invested  capital  for  that  period,  but  not  less 
than  7  nor  more  than  9  per  cent.,  plus  $3,000,  it  imposed 
(§  201,  p.  303),  in  addition  to  other  taxes,  a  graduated 
tax  upon  the  net  income  beyond  the  deduction,  com- 
mencing with  20  per  centum  ci  such  net  income  above 
the  deduction  but  not  above  16  per  centum  of  the  invested 
capital  for  the  taxable  year,  and  running  as  high  as  60 
per  centum  of  the  net  income  in  excess  of  33  per  centiun 
of  such  capital.  It  4>plied  to  "all  trades  or  businecseSB," 
with  excqitkms- not  now  material  (p.  303). 
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What  diould  be  ctoemed  '^inveBted  capital"  was  defined 
by  §  207  (p.  306),  which,  so  far  as  pertinent,  is  set  forth 
in  the  margin.^ 

The  case  was  decided  upon  a  demurrer  to  the  petition, 
in  which  the  facts  were  stated  as  follows:  Appellant  is  a 
domestic  corporation  and,  prior  to  the  year  1004,  ac- 
quired ore  lands  for  which  it  paid  the  sum  of  $190,000. 
Between  that  time  and  the  year  1012  extensive  explo-. 
rations  and  developments  were  carried  on  (the  cost  of 
which  is  not  stated),  and  it  was  proved  that  the  lands  con- 
tained large  bodies  of  ore  and  had  an  actual  cash  value 
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>  Sec.  207.   That  as  used  in  this  titlQ,  the  term  "invested 
for  any  year  means  the  average  invested  capital  for  the  year,  as  defined 
and  limited  in  this  title,  averaged  monthly. 

As  used  in  this  title  "invested  capital"  does  not  include  stods, 
bonds  (other  than  obligatkms  of  the  United  States),  or  other  assets, 
the  income  from  which  is  not  subject  to  the  tax  imposed  l^  Ms  title, 
nor  money  or  other  property  borrowed,  and  means,  subject  to  the 
above  limitations: 

(a)  In  the  case  of  a  corporation  or  partnership:  (1)  Actual  cash 
paid  in,  (2)  the  actual  cash  value  of  tangible  property  paid  in  other  than 
cash,  for  stodc  or  shares  in  such  corporation  or  partnership,  at  the 
time  of  such  payment  (but  in  case  sudi  tangible  property  was  paid  m 
prior  to  January  first,  nineteen  hundred  and  fourteen,  the  actual  cash 
value  of  such  property  as  of  January  first,  nineteen  hundred  and  four- 
teen, but  in  no  case  to  exceed  the  par  value  of  the  original  stock  or 
shares  specifically  issued  therefor),  and  (3)  paid  in  or  earned  surplus 
and  undivided  profits  used  or  emj^oyed  in  the  business^  exclusive  of 
undivided  profits  earned  during  the  taxable  year:  Phmdsd,  That  (a) 
the  actual  cash  value  of  patents  and  copyrights  paid  in  for  stock  or 
shares  in  such  corporation  or  partnership,  at  the  time  of  such  payment, 
shall  be  included  as  invested  capital,  but  not  to  exceed  the  par  vahie 
of  such  stock  or  shares  at  the  time  of  such  payment,  and  (b)  the  good 
will,  trade^narks,  ia^  brands,  the  fkanohiBe  of  a  oorpoTatio&  or  part- 
nership, or  other  intangibly  property,  shalt  be  inchided  as  invested 
capital  if  the  corporation  or  partnership  made  paymtet  bona  fide 
therefor  specifical^  as  such  in  cash  or  tangible  property,  the  value  of 
such  good  win,  trade-mark,  tiAde  brand,  franchise,  or  intangible 
pruperty,  not  to  exceed  the  actual  cash  or  actual  cadt  vahia  ef  the 
tangible  property  paid  therefor  at  the  time  of  «ioh  paynmt;  biil'good 


UBELLE  IRON  WORKS  v.  UNITED  STATES.    385 
377.  Opinkm  of  the  Court 

not  less  than  $1091059400;  and  at  all  timeB  during  the 
years  1912  to  1917,  mdusivey  their  actual  cash  value  was 
not  less  than  the  sum  last  mentioned.  In  the  yeax  1012 
the  company  increased  the  valuation  of  said  lemd^  upon 
its  books  by  adding  thereto  the  sum  of  IIO^OOO^OOO, 
which  it  carried  to  surphis,  and  thereupon,  in  the  same 
year,  declared  a  stock  dividend  in  the  sum  of  10,015,400, 
rq)resenting  the  increase  in  value  of  the  ore  lands.  There- 
tofore appellant's  capital  stock  had  consisted  of  shares 
issued,  all  of  one  dass,  having  a  par  value  of  10,015,400. 
The  declaration  of  the  stock  dividend  was  carried  out  by 
the  surrender  to  the  company  of  all  the  outstanding  stock, 
and  its  cancellation,  and  the  exchange  of  one  share  of  new 
common  and  one  share  of  new  preferred  stock  for  each 
share  of  the  original  stock. 

In  returning  its  annual  net  income  for  the  year  1017 
the  company  stated  its  invested  capital  to  be  926,322,- 
904.14,  in  which  was  included  the  sum  of  $10,105,400 
as  representing  the  value  of  its  ore  lands.  The  Ck)m- 
missioner  of  Internal  Revenue  caused  a  reassessment  to 
be  made,  based  upon  a  reduction  of  the  invested  capital 
to  $16,407,507.14;  the  difference  ($0,015,400)  being  the 
increase  in  the  value  of  the  ore  lands  already  mentioned. 
The  result  was  an  additional  tax  of  $1,081,184.61,  which, 
having  been  paid,  was  made  the  subject  of  a  claim  for 
refund;  and  this  having  been  considered  and  rejected  by 

will,  trade-markB,  trade  brands,  f landuae  of  a  oorftoratbn  or  partner- 
ship, or  other  Intangible  property,  bona  fide  purdiased,  prior  to  March 
third,  nineteen  hundred  and  seventeen,  for  and  with  interests  or  sharee 
in  a  partnershipi  or  for  and  with  shares  in  the  capital  stock  of  a  eorpo- 
xation  (issued  prior >>  March  third,  mneteen  hundred  and  ibiventeen). 
in  an  amoimt  not  to  ssrned,  on  March  third,  nineteen  hundred  and 
seventeen,  twenty  per  centum  of  the  total  interests  or  shares  in  the* 
partnership  or  of  the  total  shares  of  the  capital  stodL  of  the  corporation, 
shall  be  included  in  invested  o^iital  at  a  value  not  to  exceed  the  actual 
cash  valu^  at  the  time  of  such  purohase,  and  in  case  of  iesue  of  stock 
Uwrefor  not  to  exceed  the  par  value  of  sudrstock;    . 
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the  CSommisBioneri  there  followed  a  suit  in  the  CSourt  d 
GaimSi  with  the  result  already  mentioned. 

Appellant's  oontentionsi  in  brief i  are,  first,  that  the  in- 
creased value  of  the  ore  lands,  placed  upon  the  company's 
books  in  1012,  ought  to  be  included  in  invested  capital 
under  §  207  (a)  (3),  as  ''paid  in  or  earned  surplus  and  un- 
divided profits."  Second,  that  within  the  meaning  of 
clause  (2),  which  provides  that  invested  ci^ital  shall 
include  ''the  actual  cash  vahie  of  tangible  property  paid 
in  other  than  cash,  for  stock  or  shares  in  such  corporation/' 
the  stock  of  the  company  issued  in  1012,  consisting  of 
10,015,400  of  preferred  stock  and  an  equal  amount  of 
common,  was  fully  paid  for:  eillier  (a)  by  the  tangible 
assets,  including  the  ore  properties  at  their  increased 
value,  or  (b)  by  the  surrender  of  all  the  certificates  repre- 
senting the  old  common  stock,  which,  it  is  said,  had  an 
actual  cash  value  equal  to  double  its  par.  And,  third, 
that. the  construction  put  upon  the  act  by  the  Treasury 
Department,  ba^ed,  as  it  is  said,  not  upon  value  but  upon 
the  single  feature  of  cost,  disregarding  the  time  of  ac- 
quisition, would  render  the  act  unconstitutional  as  a 
deprivation  of  property  without  due  process  under  the 
Fifth  Amendment,  because  so  arbitrary  as  to  amount 
in  effect  to  confiscation;  and  hence  that  this  construction 
must  be  avoided. 

Reading  the  entire  language  of  §  207  in  the  lig^t  of  the 
circumstances  that  surrounded  the  passage  of  the  act, 
we  think  its  meaning  as  to  "invested  capital''  is  entirdy 
clear.  The  great  war  in  Europe  had  been  in  progress 
since  the  year  1014,  and  the  manufacture  and  export  of 
war  supplies  and  other  material  for  the  belligerent  powers 
had  stimulated  many  lines  of  trade  and  business  in  this 
country,  resulting  in  large  profits  as  compared  with  the 
period  before  the  war,  and  as  compared  with  ordinary 
returns  upon  the  capital  embarked.  The  United  States 
had  become  directly''  involved  in  the  conflict  in  the  Spring 
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of  lOl?,  neoeBBttating  heavy  incroftDoo  in  taxation;  at  the 
same  tune  manuf acturoB  and  trade  of  ev&ry  desoription 
were  rendered  even  more  aetive,  and  in  certain  fines  more 
profitable,  than  before,  so  that  the  imnsual  gains  derived 
therefrom  formed  a  natural  sobjeet  for  special  taxation. 

On  the  eve  <rf  our  entry,  and.  in  order  to  provide  a 
'^Special  Prsparedness  Fkmd''  for  army,  navy;  and 
fortification  purposes,  an  act  (March  3,  1017,  c.  150,  39 
Stat.  1000)  was  passed,  iriueh,  in  Title  11,  provided  for 
an  excess  profits  tax  on  corporalamis  and  partnerships 
equal  to  8  per  centum  of  the  amount  l^  which  their  net 
income  exceeded  S5,000  phis  8  per  centum  of  the  '^actual 
capital  invested  '';  and,  in  §202  (p.  1001),  defined  this 
term  to  mean  '^(1)  actual  cash  paid  in,  (2)  the  actual 
ctah  vahie,  at  the  time  of  payment,  of  assets  other  than 
cash  paid  in,  and  (3)  paid  in  or  earned  surplus  and  un- 
divided profits  used  or  emplojred  in  the  business,"  but 
not  to  include  mon^y  or  other  property  borrowed. 

The  Bevenue  Act  of  October  3,  1917,  passed  after  we 
had  become  engaged  in  the  war,  took  the  place  of  the 
Act  of  March  3,  and  embodied  a  ''War  Excess  Profits 
Tax,"  with  hif^r  percentages  imposed  upon  the  income 
in  excess  of  deductions  and  a  more  particular  definition  of 
terms.  A  scrutiny  of  the  particular  provisions  of  §  207 
shows  that  it  was  the  dominant  purpose  of  Congress  to 
place  the  peculiiir  burden  of  this  tax  uitrn  the  income  of 
trades  and  businesses  exceeding  what  was  deemed  a 
normally  reasonable  return  upon  tlie  capital  aistual^ 
embarked.  But  if  such  capital  were  to  be  compuled  ac- 
cording to  appreciated  market  vahies  based  upon  the 
estimates  of  interested  parties  (on  whose  returts  per- 
force the  jQovemment  must  in  great  part  rely),  exagger- 
ations would  be  at  a  i»«mium,  corrections  di£Bcult,  and 
the  tax  easily  evaded.  Section  207  shows  that  Congress 
was  fully  alive  to  this  and  designedly  adopted  a  term^ 
'^vested  ci^dtal" — and  a  definition  of  it,  that  would 
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measurably  guaid  againsi  inflated  vaiuatioiis.  The 
word  ''invested^'  in  itself  imports  a  restrictive  qualifi- 
cation. When  speaking  of  the  capital  of  ar  business  cor- 
poration or  partnership,  such  as  the  act  deals  with,  ''to 
invest"  imports  a  laying  out  of  money,  or  money's 
worth,  either  by  an  individual  in  acquiring  an  interest 
in  the  concern  with  a  view  to  obtaining  income  or  profit 
from  the  conduct  of  its  business,  or  by  the  concern  itself 
in  acquiring  something  of  permanent  use  in  the  business; 
in  either  case  involving  a  conversion  of  wealth  from  one 
form  into  another  suitable  for  employment  in  the  making 
of  the  hoped-for  gains.  See  Webster's  New  Intemat. 
Diet.,  "invest,"  8;  Century  Diet.,  "invest,"  7;  Standard 
Diet.,  "mvest,"  1. 

In  order  to  adhete  to  this  restricted  meaning  and  avoid 
exaggerated  valuations,  the  draftsman  of  the  act  rescMrted 
to  the  test  of  including  nothing  but  money,  or  money's 
worth,  actually  contributed  or  converted  in  exchange 
for  shares  of  the  capital  stock,  or  actually  acquired  through 
the  business  activities  of  the  corporation  or  partnership 
(involving  again  a  conversion)  and  comin^^M  ab  extra,  by 
way  of  increase  over  the  original  capital  stock.  How 
consistently  this  was  carried  out  becomes  evident  as  the 
section  is  examined  in  detail.  Gash  paid  in,  and  tangible 
property  pidd  in  other  than  cash,  are  confined  to  such 
as  were  contributed  for  stock  or  shares  in  the  corporation 
or  paiitnership ;  and  the  property  is  to  be  taken  at  its 
actual  cash  value  "at  the  time  of  such  payment" — 
distinctly  n^;ativ]iig  any  allowance  for  appreciation  in 
value-  There  is  but  a  sin^  excq>tion:  tangible  property 
paid  in  prior  to  January  1,  1914,  may  be  taken  iit  its 
actual  cash  value  on  that  date,  but  in  no  case  exoeediog 
the  par  value  of  the  original  stock  or  shares  specifically 
issued  for  it;  a  restriction  in  itself  requiring  the  valuation 
to  be  taken  as  of  a  date  prior  to  the  wa^  period,  and  in  no 
case  to  exceed  the  stock  valuation  placed  iqion  it  at  tiie 
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time  it  was  contributed.  The  provision  of  clause  (3)  that 
includee  ''paid  in  or  earned  muphis  and  undivided  profits 
used  or  enq[>loyed  in  the  business  ''  recognises  that  in 
some  cases  contributions  are  received  from  stockholders 
in  mon^  or  its  equivalent  for  the  specific  purpose  of 
creating  an  actual  excess  capital  over  and  above  the  par 
vahie  of  the  stock;  and,  in  view  of  the  context,  surphis 
''earned^  as  well  as  that  ''paid  in''  exchidee  the  idea  of 
capitalising  (for  the  purposes  of  this  tax)  a  mere  appre- 
ciation of  values  over  cost. 

The  same  controlling  thought  is  carried  into  the  pro- 
viso, which  relates  to  the  valuation  of  patents,  copyrif^ts, 
trade-marks,  good  will,  f randiises,  and  similar  intangible 
property.  Every  line  shows  evidence  of  a  legislative 
purpose  to  confine  the  account  to  such  items  as  were  paid 
in  for  stock  or  shares,  and  to  their  yalues  "at  the  time  of 
such  payment";  but,  with  r^jard  to  those  bona  fide  pur- 
chased prior  to  March  3, 1917,  there  is  a  special  provision, 
limiting  the  effect  of  any  adjustments  that  mi^t  have 
been  msxie  in  view  of  the  provisbna  of  the  act  ol  tiiat 
date. 

It  is  clear  that  clauses  (1)  and  (2)  refer  to  actual  con- 
tributions of  cash  or  of  tan^ble  property  at  its  cash  value 
contributed  in  exchange  for  stock  or  shares  specifically 
issued  for  it;  and  that  neither  these  clauses,  nor  clause  (3) 
which  relates  to  surplus,  can  be  construed  as  including 
within  the  definition  of  invested  caintal  any  marking  up 
of  the  valuation  of  assets  upon  the  books  to  correspond 
with  mcrease  in  market  value,  or  any  paper  transaction 
by  which  new  shares  are  issued  m  exchange  for  old  ones 
in  the  same  corporation,  but  which  is  not  in  substance 
and  effect  a  new.  acquisition  of  capital  property  by  the 
company. 

It  is  clear  enough  that  Congress  adopted  the  basis  of 
"invested  capital''  measured  according  to  actual  con- 
tributions made  for  stock  or  shares  and  actual  accessions 
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in  the  way  of  mirphiSi  valuing  them  aooording  to  aetual 
and  bona  fide  transactions  and  lyy  valuations  obtaining  at 
the  time  of  acquisition^  not  only  in  order  to  confine  the 
capital,  the  income  from  which  was  to  be  in  part  exempted 
from  the  burden  of  this  special  tax,  to  something  ap- 
proximately represmtative  of  the  risks  accepted  by  the 
Id  vestors  in  embarking  their  means  in  the  enteiprisei  bat 
also  in  order  to  adopt  tests  that  would  enable  returns  to 
be  more  easily  checked  by  examination  of  rec<ndS|  and 
make  them  lees  liable  to  inflation  than  if  a  more  liberal 
meaning  of  "capital  and  surplus''  had  been  adopted; 
thus  avoiding  the  necessily  ci  employing  a  special  corps 
of  valuation  experts  to  grapple  with  the  many  difficult 
problems  that  would  have  ensued  had  general  market 
\-alue8  been  adopted  as  the  criteria. 

In  view  of  the  special  language  employed  ia  $207, 
obviously  for  the  purpose  of  avoiding  appreciated  vahi- 
ations  of  assets  over  and  above  cost,  the  argument  that 
such  value  is  as  real  as  cost  value,  and  that  in  the  termi- 
nology of  corporation  and  partnenhip  accounting  "capital 
and  surplus''  means  merely  the  excess  of  all  assets  at 
actual  values  over  outstanding  liabilities,  and  "surplus" 
means  the  intrinsic  value  of  all  assets  ov^  and  above 
outstanding  liabilities  plus  par  of  the  stock,  is  beside  the 
mark.  Nor  has  the  distinction  between  ci^tal  and  in- 
come, discussed  in  Doyle  v.  MUehdl  Brae.  Co.,  247  IT.  8. 
170,  1S7;  Hays  v.  Gculey  Mountain  Coal  Co.,  247  U.  S. 
189,  19i;  end  Southern  Pacific  Co.  y.  Lowe,  24711.8.330, 
884-^386,  any  proper  bearhig  upon  the  questions  hero 
presented. 

Upon  the  strength  of  an  administrative  inteipretetion 
contamed  in  a  Treasury  Regulation  pertaining  to  the 
Revenue  Act  of  1017,  under  which  "stocks"  wero  to  be 
regarded  as  tani^ble  property  when  paid  ia  for  stock  or 
shares  of  a  corporation,  it  is  insisted  that  appdlant's 
stock  dividend  distribution  of  1012  ou{^t  to  be  treated 
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as  paid  for  in  tangible  im>perty9  the  oU  stock  s^^ 
being  regarded  as  tangible  for  the  purpose.  But  that  dis- 
tributioni  in  substanoe  and  effect^  was  an  internal  trans* 
actioni  in  which  the  company  received  nothing  from  the 
stockholders  any  more  than  thqr  received  anything  f nmi 
it  (see  Eimer  v.  Macomber,  252  U.  S.  180,  210-211);  and 
the  old  shares  cannot  be  regarded  as  having  been  ''paid 
in  for"  the  new  ones  within  the  meaning  of  §  207  (a)  (2), 
even  were  thqr  ''stocks"  within  the  meaning  of  that 
Regulation,  which  is  doubtful. 

It  is  said  that  the  admitted  increase  in  the  value  of 
appellant's  ore  lands  is  properly  to  be  characterised  as 
earned  surplus,  because  it  was  the  result  of  extensive 
exploration  and  development  work.  We  assume  that  a 
prop^  sum,  not  exceeding  the  cost  of  the  work,  might 
have  been  added  to  earned  surplus  on  that  account;  but 
n<me  such  was  stated  in  appellant's  petition,  nor,  so  far 
as  appears,  in  its  return  of  income.  In  the  absence  of  such 
a  showing  it  wss  not  improper  to  attribute  the  entire 
19,915,400,  added  to  the  book  value  of  the  ore  property 
in  the  year  1912,  to  a  mere  appreciation  in  the  value  of 
the  property;  in  short,  to  what  is  comknonly  known  m 
the  "imeamed  increment,"  not  properly  "earmd  surplus  " 
within  the  meaning  of  the  statute. 

The  foregoing  considerations  diq)ose  of  the  contention 
that  either  the  int^essed  value  of  appellant's  ore  lands, 
or  the  surrender  of  the  old  stock  in  exchange  for  the  new 
issueslMsed  upon  that  viJue,  can  be  r^jarded  as  "tan^ble 
property  paid  in  other  than  cash,  for  stock  or  shares  in 
such  corporation"  within  the  meaning  of  §207  (a)  (2); 
and  of  the  further  contention  that  such  increased  value 
can  proper^  be  regarded  as  "paid  in  or  earned  surplus 
and  undivided  profits"  under  §  207  (a)  (3). 

It  is  urged  that  this  construction,  defining  invested 
capital  according  to  the  or]g^lal  cost  of  the  property  in- 
stead of  its  presont  vahie,  has  the  effect  of  rendering  the 
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act  "glaring unequal''  and  of  doubtful  constitutionality; 
the  insistence  bdng  that,  so  constraed,  it  operates  to 
produce  baseless  and  arbitrary  discriminations,  to  the 
extent  of  rendering  the  tax  invalid  under  the  due  process 
of  law  clause  of  the  Fifth  Amendment.  Reference  is  made 
to  cases  decided  imder  the  equal  protection  clause  of  the 
Fourteenth  Amendment  {Scftdhern  Ry.  Co.  v.  Oreene,  216 
U.  S.  400,  418;  Ocut  BedUy  Co.  v.  Schneider  Gramte  Co., 
240  U.S.  56);  but  clearly  thqr  are  not  m  point.  TlieFifth 
Amendment  has  no  equal  protection  clause;  and  the  only 
rule  of  uniformity  prescribed  with  respect  to  duties,  im- 
posts, and  excises  laid  by  Gongreas  is  the  territorial  uni- 
formity required  by  Art.  I,  §  8,  PcUock  v.  Farmers^  Loan 
A  Trust  Co.,  157  TJ.  S.  429,  557;  KnouUon  v.  Moore,  178 
U.  S.  41,  88, 106;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107, 
150;  BiUings  v.  United  States,  232  U.  S.  261,  282;  Brushr 
abery.  Union  Pacific  R.  R.  Co.^  240  U.  S.  1,  24.  That  the 
statute  under  consideration  operates  with  territorial  uni- 
formity is  obvious  and  not  questioned. 

Appellant  cites  Looneyv.  Crane  Co.,  245  U.  S.  178, 188, 
and  International  Paper  Co.  v.  Massachueetts,  246  U.  S. 
185, 145,  but  these  cases  also  are  inapplicable,  being  based 
upon  the  due  process  clause  of  the  Fourteenth  Anumd- 
ment,  mth  which  state  taxing  laws  were  held  in  conflict 
because  thqr  had  tfcte  effect  of  imposing  taxes  on  the  prop- 
erty \pf  foreign  corporations  located  and  used  b^ond  the 
jurisdiction  of  the  taxing  State.  There  is  no  such  infirmily 
here. 

Nor  can  we  regard  the  act — in  basing  '^invested  capi- 
tal" upon  actual  costs  to  the  exohision  of  higher  esti- 
mated vatues-^as  piroduetiye  of  arbitrary  discnminations 
raising  a  doubt  about  its  oonstitutionalily  imder  the  due 
process  clause  oi  the  Fifth  Amendment.  The  difficult 
ai  adjusting  any  qnrtem  of  taxation  so  as  to  render  it  pre- 
cisely equal  in  its  bearing  is  proverbial,  and  sudi  nicety  is 
not  even  required  of  the  States  under  llie  equal  protection 
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clause,  much  less  of  ^Gongron  under  the  more  general 
requiremmt  of  due  prooeBB  of  law  in  taxation.  Of  course 
it  will  be  understood  that  Qongress  has  very  ample  au- 
thority to  adjust  its  income  taxes  according  to  its  dis- 
cretioni  witiiin  the  bounds  of  geographical  imiformity. 
Courts  have  no  authorily  to  pass  upon  the  propriety  of 
its  measures;  and  we  deal  with  the  present  criticism  only 
for  the  purpose  of  refuting  the  contention,  strongly  urged, 
that  the  tax  is  so  wholly  arbitraiy  as  to  amoimt  to  con- 
fiscation. 

The  act  treats  all  corporations  and  partnerships  alike, 
so  far  as  they  are  similarly  circumstanced.  As  to  one 
and  all,  Ciongress  adjusted  this  tax,  generally  speaking, 
on  the  basis  of  excluding  from  its  operation  income  to  the 
extent  of  a  specified  percentage  (7  to  0  per  cent.)  of  the 
capital  employed,  but  upon  condition  that  such  capital  be 
valued  according  to  what  actually  was  embarked  at  the 
outset  or  added  thereafter,  disregarding  any  appreciation 
in  values.  If  in  its  application  the  tax  in  particular  in- 
stances may  seem  to  bear  upon  one  corporation  more 
than  upon  another,  this  is  due  to  differences  in  their  cir- 
cumstances, not  to  any  imoertainty  or  want  of  generality 
in  the  tests  applied. 

Minor  distinctions— «uch  as  those  turning  upon  the 
particular  dates  of  January  1, 1914,  and  March  3, 1917 — 
are  easily  eiqplained,  as  we  have  seen.  The  principal  line 
of  demiarcation — ^th^t  based  upon  actual  costs,  excluding 
estimated  appreciation — ^finds  reasonable  support  upon 
groimds  of  both  theory  and  practice,  m  addition  to  the 
imi)ortant  consideration  of  convenience  in  administration, 
already  adverted  to.  There  is  a  logical  incongruily  in 
entering  upon  the  books  of  a  corporation  as  the  capital 
value  of  property  acquired  for  permanent  employment 
in  its  business  and  still  retained  for  that  purpose,  a  sum 
correq)onding  not  to  its  cost  but  to  what  probably  might 
be  realised  by  sale  in  the  market.    It  is  not  merely  that 
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the  market  value  has  not  been  realiied  or  tested  by  sale 
made,  but  that  sale  eamiot  be  made  without  abandoniiig 
the  very  purpose  for  iriddi  the  property  is  hdd,  iavolving 
a  withdrawal  frofai  busmess  so  far  as  that  particular  prop- 
erty is  conoemed.  Whether  in  a  ^ven  case  property 
should  be  carried  in  the  capital  account  at  market  value 
rather  than  at  cost  may  be  a  matter  of  judgment,  depend- 
ing upon  special  circumstances  and  the  local  law.  But 
certainly  Congress,  in  seeking  a  general  rule,  reasonably 
mis^t  adopt  the  cost  basis,  resting  iqx>n  eq)erience  rather 
than  anticipation. 

In  organising  corporations,  it  is  not  unusual  to  issue 
di£ferent  classes  of  securities,  with  various  priorities  as 
between  themselves,  to  r^resent  different  kinds  of  con- 
tribution to  capital,  In  exchange  for  cash,  bonds  may  be 
issued;  for  fixed  properties,  like  plant  and  equipmmt, 
preferred  stock  may  be  given;  while  more  speculative 
values,  like  good-will  or  patent  rights,  may  be  rq>resented 
by  conmion  stock.  In  the  present  case,  for  instance, 
when  appellant  took  the  estimated  increase  in  value  of 
its  ore  lands  as  a  basis  for  increased  capitalization,  it 
issued  preferred  stock  to  the  amount  of  the  former  total, 
carrying  those  lands  at  cost,  and  issued  a  like  amount  of 
conmion  stock  to  r^resent  the  appreciation  in  their 
market  value.  It  does  not  appear  that  in  form  the  new 
issues  were  thus  allocated;  but  at  least  there  was  a  recog- 
nition of  a  higher  claim  in  favor  of  one  part  of  the  book 
capital  than  of  the  other.  Upon  like  grounds,  it  was  not 
unreasonable  for  CSongress,  in  adjusting  the  ^'excess  profits 
tax,''  to  accord  preferential  treatment  to  capital  repre- 
senting actuiJ  investments,  as  compared  with  capital 
representing  hij^er  valuations  based  upon  estimates, 
however  confident  and  reliable,  of  what  probably  could 
be  realised  were  the  prpperty  sold  instead*  of  retained. 

From  every  poitit  of  view,  the  tax  in  question  must  be 
sustained.    We  intimate  no  opinion  upon  the  effect  of 
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the  aet  with  reqMCt  to  deductioDs  from  oost  valuos  of 
capital  aasets  because  of  depreciation  or  the  like;  no  ques- 
tion of  that  Idnd  being  here  involved. 

J'wigifMftA  offirmed. 

Mb.  JusncB  McBbtnoldb  ooncuis  in  the  result. 


•«•» 


FREDERICK,  TRX78TEE  IN  BANKRUPTCY  OF 
SCHMIDT,  V.  FIDELITY  MUTUAL  LIFE  INSUR- 
ANCE COMPANY  OF  PfflLADELPHIA. 

CUnOBABI  TO  THB  8XJPBRIOB  COUBT  OF  THB  STATE  OF 

PENNSYLVANIA. 

NO..M7.    Submittad  JanuAry  3, 1021.— Dedded  May  16,  1621. 

An  iDfluranoe  eompaiiy  which  paid  to  the  beneficiary  the  amount  of  a 
life  iDfliuanoe  pbUoy,  in. strict  eonfonnity  with  its  teniiB,  after  the 
death  of  the  iofliired  and  without  notice  of  hia  pending  bankruptcy 
or  daim  made. by  the  baokniptcy  trustee,  ia  not  liabk  to  pay  the 
trustee  the  surrender  value  under  f  70a  of  the  BankruptQr  Act. 
P.  827. 

76P«L  Sup.  Ct.  Rep.  77,  affirmed. 

Thb  case  ia  stated  in  the  opinion. 

I  — ■ 

Mr.  Lowrie  C.  Barton  for  petitioner. 

Mr.  George  Sutherland  for  respondent.  Mr.  John  C. 
Slaekj  Mr.  0.  S.  Richardaon  and  Mr.  W.  D.  N.  Rogere 
were  also  on  the  brief. 

Mb.  Justigb  Pftnbt  delivered  the  opinion  of  the  court. 


John  E.  Schmidt  having  died  pending  bankruptcy,  his 
trustee,  the  present  petitioner,  sued  the  Insurance  Com- 
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pany,  raspondenti  in  the  Oourt  of  CommDn  Pleas  of 
ly  Coimly,  Pennsylvaniai  to  recover  the  pro- 
of a  certain  policy  of  life  insurance,  with  intd^ 
from  the  date  of  death.  By  an  amended  statement  plain- 
ti£F  limited  his  claim  to  the  surrender  value  of  the  policy 
at  the  time  of  the  adjudication  of  bankruptcy.  The 
Court  of  Common  Pleas  gave  judgment  in  favor  of  de- 
fendant; on  appeal  the  Superior  Court  affirmed  the  judg- 
ment (75  Pa.  Sup.  Ct.  Rep.  77);  the  Supreme  Court  of 
the  State  refused  an  appeal,  thereby  making  the  judg- 
ment of  the  Superior  Court  final;  and  a  writ  of  certiorari 
brings  the  case  here. 

The  facts  in  brief  are  as  follows:  September  20,  1902, 
the  insurance  company  issued  a  policy  of  insurance  upon 
the  life  of  John  E.  Schmidt  in  the  sum  of  $1,0()0,  payable 
upon  surrender  of  the  policy  properly  receipted,  after 
acceptance  of  proof  of  death;  payment  to  be  made  to  his 
wife,  Annie  M.  Schmidt,  or,  if  he  should  survive  her,  liien 
to  his  administrators,  executors  or  assigns,  subject  to 
certain  provisions,  one  of  which  was:  '^The  insured,  with 
the  written  approval  of  the  President  or  Vice-President, 
may  upon  the  surrender  of  this  policy,  change  the  bene- 
ficiary, or  wit^  such  approval  it  may  be  assigned." 
December  10,  1012,  a  petition  in  involuntary  bankruptcy 
was  filed  against  Schmidt;  on  January  8th  following  he 
was  duly  adjudged  a  bankrupt;  and  one  month  later  peti- 
tioner was  dected  and  duly  qualified  as  his  trustee.  The 
policy  was  not  included  in  the  schedide  of  assets,  and 
petitioner  had  no  knowledge  of  it  imtil  after  the  proceeds 
had  been  paid  by  the  insurance  company  to  the  widow.  . 
Upon  the  date  of  the  adjudication  of  bankruptcy  the 
policy  had  a  cash  surretider  value  of  $322.  April  4,  1013, 
the  bankrupt  died,  proof  of  the  fact  and  cause  of  his 
death  was  duly  made  and  accepted  by  the  company,  and 
May  7, 1013,  it  paid  the  face  of  the  policy  to  the  beneficiar)' 
named  therein  and  took  her  receipt  therefor.    Neither 
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ihem  nor  at  any  time  before  had  the.  company  knowledge 
of  the  adjudication  in  bankraptcy,  or  notice  that  the 
trustee  would  claim  the  whole  or  any  part  of  the  policy. 

Tlie  trustee's  suit  to  recover  the  surrender  value  is 
grounded  upon  §  70a  of  the  Bankruptcy  Act  (July  1, 180S| 
c.  541, 30  Stat.  544, 565)i  under  which  the  trustee  is  vested 
by  operation  of  law  with  the  title  of  the  bankrupt  as  of 
the  date  he  was  adjudged  a  bankrupt,  to  rights  and  prop- 
erty not  exempt,  including  ''(3)  powers  which  he  might 
have  exercised  for  his  own  benefit,  but  not  those  which 
he  mi|^t  have  exercised  for  some  other  person;  •  . 
(5)  property  which  prior  to  the  filing  of  the  petition  he 
could  by  any  means  have  transferred  or  which  mi^^t 
have  been  levied  upon  and  sold  under  judicial  process 
against  him:  Ptavided,  That  when  any  bankrupt  shall 
have  any  hisurance  policy  which  has  a  cash  surrender 
value  pliable  to  himself,  his  estate,  or  pmsonal  repre- 
sentatives,  he  may,  within  thirty  days  after  the  cash 
surrender  value  has  been  ascertained  and  stated  to  the 
trustee  by  the  company  issuing  the  same,  pay  or  secure 
to  the  trustee  the  sum  so  ascertained  and  stated,  and  con-* 
tinue  to  hold,  own,  and  carry  such  policy  free  from  the 
claims  of  the  creditors  participating  in  the  distribution 
of  his  estate  imder  the  banki^uptcy  proceedings,  other- 
wise the  policy  shall  pass  to  the  trustee  as  assets;    •    •    /' 

This  provision  showp  it  was  the  purpose  of  Ciongress 
to  pass  to  the  trustee  whatever  sum  was  available  to  the 
bankrupt  at  the  time  of  bankruptcy  as  cash  assets  to  be 
realised  on  surrender  of  the  policy,  but  otherwise  to  leave 
to  the  injured  the  benefit  of  his  life  insurance;  BurUngham 
v.  Crou9e,  228  U.  8.  459,  473;  Everett  v.  Judsan,  22S 
U.  S.  474.  In  two  recent  cases,  Cohen  v.  Samuds,  245 
U.  S.  50, 53;  Cohn.y.  MaUme,  248  U.  S.  450,  we  have  held 
that  the  surrender  vahie  of  a  policy  not  in  tenns  payable 
to  the  bankrupt  but  which  could  be  made  so  payable  at 
the  bankrupt's  will  by  a  simple  declaration  changing  the 
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benefidaiy I  miist  be  i^garded  as  assets  to  which  t^^ 
in  bankruptcy  was  entitled.  In  each  case  the  question 
arose  while  the  policy  was  in  the  bankrupt's  possession 
unmatured!  and  the  interest  of  the  insurance  con^mny 
was  not  affected.  Here  the  question  is  w&sther,  after  the 
death  of  the  insured  and  payment  of  the  stipulated  amount 
tq  the  beneficiaiy  named  in  the  policy  in  strict  conf  ormily 
to  its'  tenns,  without  notice  of  the  bankruptcy  or  claim 
made  by  the  trustee,  there  is  a  liability  on  the  part  of  the 
insurance  conq>any  to  pay  to  the  trustee  the  surrender 
vahie  thati  on  conq>lying  with  the  terms  of  the  poliqTi  he 
mi|^t  have  demanded. 

It  is  not  enou^  to  sustain  the  trustee's  claim  to  Aqt 
that  the  filing  of  the  petition  in  bankruptcy  was  a  caveat 
to  all  the  worldi  and  in  effect  an  attachment  and  injuno^ 
tion,  and  that  on  adjudication  title  to  the  bankrupt's 
property  became  vested  in  tl]|ie  trustee.  Mudlerv.Nuiientj 
184  U.  S*  ly  14.  Tlie  asserted  rig^t  of  property  arose  out 
of  a  contract  under  whidi  the  insurance  ocnqMUiy  had 
rights  as  weQ  as  the  insured.  Tlie  company's  contract 
was  to  pay  the  stipulated  amount  to  the  benefidaiy  first 
named  on  receiving  proof  of  death  of  the  insured,  imfees 
the  latter  should  have  surrendered  the  poli<7'and|  with 
the  written  approviJ  of  the.head  ofiicer  of  theoompany, 
have  changed  the  benefidaiy.  Tlie  requirement  of  suck 
surrender  and  approval  was  for  the  protection  of  the 
company,  so  purposed  th&t  at  least  it  should  have  notice 
before  its  liability  under  the  poli<7  was  modified.  Section 
70a  of  the  Bankruptcy  Act  cannot  be  construed  to  give 
to  the  trustee  in  bankruptqr  a  ri|^t  as  against  the  com- 
pany to  demand  that  the  surrender  vahie  be  made  assets 
of  the  estate,  as  by  a  change  in  beneficiiwyi  without  timdy^ 
notice  to  the  company  of  a  demand  for  such  a- change; 
for  the  section  in  its  very  words  ccntenq;>lates  that  the 
cash  surrender  value  shall  have  been  ^'ascertained  and 
stated  to  the  trustee  by  the  company  issuing  the"  poliqr. 
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In  the  present  case,  the  ccttnpanyy  haying  in  good  faith 
peifonned  the  contract  according  to  its  terms,  ^dthout 
the  notice  that  the  contract  called  for  as  a  condition  of 
changing  the  terms,  can  not  be  called  upon  to  make  the 
further  payment  demanded  by  the  trustee.  Frederido  v. 
MeirapclUanLife  Ina.  Co.,  239  Fed.  Rep.  125. 

Judgment  affirmed. 


■«•» 


YEE  WON  V.  WHITE,  AS  COMMISSIONER  OF 
IMMIGRATION,  FORT  OF  SAN  FRANCISOO. 

cebhobabi  to  thb  ciBcinT  cx)nBT  of  afpbalb  tob  thb 

NINTH  CIBCTJIT. 
No.  209.    Submitted  April  20,  inL---Deddfld  May  16, 1921. 

A  QiiziMe  peraon  who  lawfully  «ntered  the  United  States  as  the  minor 
son  of  a  CMiese  merchant,  bdt  whose  status  here  became  that  ci 
a  laborer,  hdi  not  entitled  to  bring  in  his  wife  and  minor  children, 
married  and  bom  during  his  temporary  absence  in  China.   P.  400. 

268  Fed.  Rep.  792,  affirmed. 

The  case  is  stated  in  the  opixuoiL 

Mr.  M.  WaUan  Hendry  and  Mr.  John  L.  McNab  for 
petitioner.    Mr.  Joaeph  P«  FaUon  was  also  on  the  brief. 

The  Solicitor  Oenerd  for  respondent. 

Mb.  Jubtigb  McRbynolds  delivered  the  opinion  of  the 
court. 

The  courts  below  denied  petitioner's  application  for  a 
writ  of  Aobeos  obfTHM  to  secure  i^Iease  <rf  his  wife  and  iiiinor 
children,  who  having  been  denied  admission  upon  their 
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arrival  at  San  FranciiSoo  from  Ghina,  were  being  hdd  for 
return.  258  Fed.  Rep.  702.  He  must  be  regarded  here 
as  a  Ghinese  person  first  permitted  to  enter  the  United 
States  in  1901  as  a  resident  merchant's  minor  soUi  but 
who  subsequently  acquired  the  status  of  laborer  and  as 
such  entitled  to  remain. 

In  respect  to  the  parties  spedaDy  conoemed  the  CSircuit 
Court  of  Appeals  said:  ''The  father  of  Yee  Won  died 
in  San  Ftancisco  m  1908.  In  the  latter  part  of  1910  Yee 
Won  applied  to  the  immigration  officers  at  the  port  of 
San  Ftancisco  for  an  identification  of  his  status.  He  was 
about  to  depart  for  China,  and  it  was  his  purpose  to 
secure  such  an  identification  as  would  secure  his  admission 
upon  his  return.  He  made  no  claim  that  he  was  a  inii^- 
chant.  His  claim  was  that  he  was  'a  capitalist  and  prop- 
erty owner.'  He  was  granted  such  a  certificate  and  de- 
parted for  Quna  in  Januaiy,  1911.  He  returned  on 
May  29,  1914.  He  was  then  33  years  of  age.  He  claima 
to  have  married  Chin  Shee  in  China,  March  2, 1911,  and 
that  a  daughter ,  Yee  Tuk  Qy,  was  bom  to  them  November 
28, 1912,  and  a  son,  Yee  Yuk  Hing,  was  bom  to  them  on 
November  2, 1913.  These  three  are  the  present  applicants 
to  enter  the  United  States.  They  were  all  bom  in  China, 
and  this  is  their  first  application  to  enter  the  United 
States.'' 

The  writ  was  properly  denied  imless  as  matter  of  law 
such  a  laborer  may  properly  demand  that  his  wife  and 
minor  children  be  permitted  to  come  into  this  country 
and  reside  with  him  notwithstanding  they  were  bom  in 
China  and  have  never  resided  elsewhere.  In  support 
of  such  right  United  States  v.  Mre.  QueLim,  176  U.  S.  459, 
is  cited,  and  it  is  said  that  the  reasoning  therein  which 
permitted  her  to  enter  because  a  merchant's  wife  applies 
to  the  family  of  a  Chinese  laborer,  who  lawfully  resides 
here.  But  that  case  tymed  upon  the  true  meaning  of  §  6, 
Act  of  July  5,  1884,  c.  220,  23  Stat.  115,  which  required 
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every  Chinese  peraon  other  than  laborers  as  condition  of 
admission  to  present  a  specified  certificate.  The  conclusion 
was  that  the  section  should  not  be  construed  to  exclude 
their  wivto,  since  this  would  obstruct  the  plain  purpose 
of  the  Treaty  of  1880  to  permit  merchants  freely  to  come 
and  go. 

Tlie  Trealy  of  1804, 28  Stat.  1210,  provided  that  ''the 
coming,  except  imder  the  conditions  hereinafter  Efpecified, 
of  Chinese  laborers  to  the  United  States  shall  be  absolutely 
prohibited/'  but  this  ''shall  not  ^>ply  to  the  return  to 
the  United  States  of  any  registered  Cbinese  laborer  who 
has  a  lawful  wife,  child,  or  parent  in  the  United  States, 
or  property  therein  of  the  value  of  one  thousand  dollars, 
or  debts  of  like  amount  due  him  and  pending  settlement." 
Exclusion  of  all  Chinese  laborers,  with  certain  definite, 
carefully  guarded  excq)tions,  was  the  manifest  end  Id 
view,  and  for  a  long  time  the  same  design  has  characterized 
legislation  by  Congress.  ''In  the  opinion  of  the  Govern- 
ment of  the  United  States  the  coming  of  Chinese  laborers 
to  this  country  endangers  the  good  order  of  certam  local- 
ities within  the  territory  thereof.''  See  Act  of  May  6, 
1882,  c.  126,  22  Stat.  58;  Act  of  July  5,  1884,  c.  220,  23 
Stat.  115;  Act  of  September  13,  1888,  c.  1015,  25  Stat. 
476,  477;  Act  of  May  5,  1802,  c.  60,  27  Stat.  25;  Act  of 
November  3, 1893,  c.  14,  28  Stat.  7. 

The  special  object  of  the  Treaty  of  1894  was  to  secure 
assent  of  China  to  the  limitation  or  suspension  by  the 
United  States  of  immigration  or  residence  of  Chineibe 
laborers.  Prior  to  that  time  rather  drastic  Iqpslation  had 
undertaken  to  limit  such  immigration  and  residence. 
These  statutes  were  "reSnacted,  extended,  and  continued, 
without  modification,  limitation,  or  condition  "  hy  Act 
of  April  29, 1902,  c.  641,  82  Stat.  176,  as  amended  by  Act 
of  April  27, 1904,  c.  1630,  §  5, 33  Stat.  428,  and  are  now  in 
force  notwithstanding  the  Trealy  of  1894  expired  in  1904. 
Hmg  Wing  v.  Uni^  SUOea,  142  Fed.  Rep.  12^.    This 
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.well  defined  purpose  of  CongresB  would  be  impeded  rather 
than  facilitated  by  permitting  entry  of  the  wives  and 
minor  children  of  Chinamen  who  first  came  after  the 
ratificat^ion  of  the  treaty ,  as  members  of  an  exempt  classy 
and  later  assumed  the  status  of  laborers.  We  think  our 
statutes  exclude  all  Chinese  persons  belonging  to  the 
class  defined  as  laborers  except  those  specifically  and 
definitely  exempted,  and  there  is  no  such  exemption  of  a 
resident  laborer's  wife  and  minor  children. 
The  judgment  of  the  court  below  is 

AffiffMcL 

Mb.  JusncB  Clabkb  dissents. 


^•^ 


UNITED  STATES  v.  MTSA  EXPLOSIVES  COM- 
PANY. 

CBBnORABI  TO  THB  UNITED  STATES  GOUBT  OF  CUBTOHB 

AFPEAIB. 

No.  296.    Argued  April  27, 28,  1921.— Deoided  May  16, 1021. 

Tbe  addition  erf  20  per  cent  of  solplnirie  adkl  to  a  BhipmeQt  of  nitric 
acid,  to  render  the  latter  non-injurioug  to  tfato  steel  tanks  in  which  it 
is  transported,  .resulting  in  a  mechanical  mixture  not  intended  or 
adapted  as  such  to  commercial  use,  does  not  take  the  merchandise 
out  of  par.  387  of  the  free  list.  Tariff  Act  of  1913,  and  render  it  duti- 
able under  par.  5,  ^diidi  imposes  16  per  cent  ad  valorem  on  ''all  chemi- 
cal and  medicinal  compounds,  preparations,  miztMies,"  etc.  P.  404. 

0  Oust.  App.  Rep.  296,  affinned. 

Oebtioaabi  to  review  a  judgment  of  the  Court  dt 
CustoiQs  Appeals,  which,  reversizig  a  judgment  order  of 
the  Board  of  General  Appraisers  (G.  A.  8236,  36  T.  D. 
I70;  Brown,  G.  A.,  dissenting)  r  sustained  the  respondent's 
claim  of  free  entry  far  its  merchandise* 
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Mr.  AssiBUmt  Attorney  Oenend  Hanmm  for  the  United 
States. 

Mr.  Addimm  8.  Pratt  for  rnpondent. 

Mb.  Jubtigb  McRjbtkoidb  defivered  the  opoDioii  dt 
the  court. 

A  writ  of  certiorari  to  the  Court  <rf  Customs  Af^ieals 
was  granted  under  the  Act  <rf  August  22, 1014,  c.  267,  38 
9tat.  703.   9  Cust.  App.  Bq>.  296. 

The  question  presmted  is  whether  the  imports  came 
within  paragraph  387  of  the:free  list,  Tariff  Act  of  1913, 
c.  16;  38  Stat.  114,  which  provides— 

''Adds:  Acetic  or  pyroBgneous,  arsenic  or  arsenious, 
carbolic,  chromic,  fluoric,  hydrofluoric,  hydrochloric  or 
muriatic,  nitric,  phosphoric,  phthalic,  prussic,  silicic, 
sulphuric  or  oil  of  vitriol,  and  valerianic; ''  or  was  duti- 
able under  paragraph  5— 

Alkalies,  alkabnds,  and  all  chemical  and  medicinal 
preparations,  mixtures  and  salts,  and  com- 
binations therecrf  not  specially  provided  for  in  this  section, 
15  per  centum  ad  valorem.^' 

The  imported  mercliandise  was  nitric  add,  to  which 
approximatety  20  per  cent,  by  wei^^t  and  5  per  cent, 
according  to  value  of  sulphuric  add  had  been  added  for 
the  sole  purpose  of  preventing  oorrodon  <rf  sted  tank  cans 
essential  for  transportation  of  the  former  add  in  large 
quantities*  >  That  the  addition  of  sulphuric  add  prevents 
nitric  acid  from  attaekiiig  sted  is  a  wdl  known  fact  con- 
eeming  which  there  is  no  veiy  satisfactory  explanation. 
The  court  bebw  found  the  su^uric  add  was  added  solely 
for  transportation  purposes,  and  that  the  residt  was  not  a 
mixtuite  merchantable  as  such  for  use  in  the  United 
States.  It  accordingly  hdd  that  no  duty  should  have 
been  demanded  and  among  other  thinyi  said: 


i< 


villi  II 
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''The  word  'prefNiraticnis/  ^  paragraph  5]  impKeB  of 
course  that  they  are  somethhig  prepared  and  adapted 
to  particular  uses  or  services.  It  is  no  stretch  to  say  that 
the  word  'mixtures  '  as  here  employed  was  used  in  a 
similar  sense  to  import  mixtures  susceptible  of  commer- 
cial use  as  they  ezisti  or  are  atleast  such  as  are  purposely 
started  on  their  way  toward  adi^tation  to  such  use. 
While  not  resting  this  case  solely  upon  th&  view,  it  cer- 
tainly would  appeal  with  great  force  were  it  the  only  con- 
sideration involved/'  "The  testimony  fairiy  tends  to 
show  that  as  a  conuneitsial  proposition  there  is  only  one 
practical  means  of  transporting  strong  nitric  add  such 
as  that  involved  in  the  present  imp6rtation  in  quantitieB 
sufficient  to  meet  the  currmt  demand,  and  that  is  to  mix 
it  with  a  sufficient  amoimt'of  ralphuric  add  knd  ship  it 
in  tank  cars  or  drums/'  "  It  is  evident  that  the  importer 
sou^t  to  introduce  nitric  add  and  had  no  desiire  to  inqxirt 
sulphuric  add,  or  nitric  and  sulphuric  add  as  a  usable 
mixture.  This  small  percentage  of  su^uric  add  which 
was  relatively  insignificant  in  its  money  value  was  em- 
ployed solely  for  the  purpose  of  making  it  possible  to 
ship  the  nitrie  add  into  tl^  coimtry  in  usable  quantities. 
The  result  was  not  a  inixture  merchantable  as  such  for 
use  in  the  United  States.  •  •  .  The  merchandise  had 
not  reached  the  state  of  a  commercial  mixtiue  contemn 
plated  by  the  statute.  It  wad  susceptible  of  no  use  other 
than  as  nitric  add,  whie^  must  before  use  be  again  treated. 
The  mixing  of  this  minimum  amount  of  sulphuric  add 
should  be  treated  as  a  means  of  and  part  of  the  shipment, 
and  as  an  act  as  essential  in  the  importation  of  nitric  add 
^  would  have  bec^  the  proper  packing  of  glassware  or 
other  goods  designed  for  shipment  by  rail''  "In  the 
present  case  we  are  convinced  that  there  was  ndther  an 
advantage  to  the  importer  in  adding  the  requisite  amount 
of  sulphuric  acid  to  admit  of  safe  shipinpnt  of  the  nitrie 
add  nor  was.  there'  i^  possible  loss  of  revenue  to  the 
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Government.  The  sole  puipose  which  this  addition 
was  made  was  to  admit  of  shipmen  It  would  be  sticking 
in  the  bark  to  s^  that  this  was  such  a  mixture  as  the 
statute  in  question  contemplates.  It  is  not  yet  prepared. 
It  has  not  been  advanced  as  a  preparation  for  actual 
ute  eicept  to  the  eitent  that  a  small  portion  of  the  req- 
uisite ainount  of  sulphuric  acid  which  when  added  in 
the  proper  quantity  would  result  in  making  a  mixture 
which  WW  usable,  is  foimd  in  this  tank  instead  of  some 
other.  The  quantity  is  relative^  insignificant.''  ''We 
think  that  the  true  rule  is  that  the  introduction  of  a  quan- 
tiljy  of  sulphuric  acid  soldy  for  the  purpose  d  roidering 
tbe  transportation  ci  nitric  acid  safe,  and  whi^  does  not 
lesult  in  a  usaUe  mixture,  is  more  in  the  nature  of  an  act 
of  shipment  than  an  admixture  and  does  not  produce  a 
substance  which  is  dutiable  under  paragraph  5." 

'We  find  no  reason  for  disapproving  the  conclusion 
reached  by  the  Court  of  Customs  Appeak.  The  applicable 
tariff  act  granted  free  entry  to  both  nitric  and  sulphuric 
adds,  and,  viewed  practically,  the  commodity  in  question 
was  nothing  more  than  nitric  add  rendered  non-in|uiious 
to  sted  tanks  (y  adding  sulphuric  add  of  small  value. 
The  two  adds  do  not  interact  and  the  result  was  a  mere 
mechanical  mixture  not  intended  or  adaptcid  as  such  for 
commercial  use  and  not. a  chemical  mixture  within  the 
true  intent  of  paragraph  5. 

The  judgment  of  the  court  bdow  must  be 

Affrmed. 

Mb.  JtJBTiCB  Day  took  no  part  io  the  condderation  or 
deeisibn  of  this  case. 

Mb.  Jubucb  Clabxb  disBents. 
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NEW  YORK  CENTRAL  &  HUDSON  RIVER  RAIL- 
ROAD COMPANY  t^.  YORK  &  WHITNEY  COM- 
PANY. 

YORK  &  WHITNEY  COMPANY  t^.  NEW  YORK 
CENTRAL  &  HUDSON  RIVER  RAILROAD 
COMPANY. 

BBBOR  ANp  CBBnORABI  TO  THE  8DPXBI0B  C0X7BT  OF  THB 

8TAXB  OF  UASaACHUSBTTS. 

No0.  280,  281.    Argiifid  April  22,  1021.— Decided  May  16, 1921. 

Interstate  ehipmente  of  jperishable  fieji^t  weie  eooflipied,  eabjeet  to 
lawful  chaises,  to  a  eammhskm  merehaiit,  wbieh  paid  the  ohaisse 
demanded  t^  tlie  teiyninal  oairier,  aooepted  the  faeigllit,  fldd  it  and 
remitted  the  net  proceeds  to  the  conaigDois,  without  having  poa- 
sessbn  of  the  bills  of  lading  or  knowledge  ci  their  terns  and  con- 
ditions. By  mistake  of  the  carrier,  the  ohaigse  ooDeeted  were  less 
than  the  lawful  rates  established  under  the  Interstate  Gommeroe 
Act.  HM,  that  the  commiiwkmmefchapt>was  liable  for  the  balance, 
irrespective  of  contract  and  as  a  matter  ollaw.  P.408.  PiMbmffk^ 
CincinnaU,  CUoaqo  A  St,  LouU  By.  Co.  v.  Kit,  260  U.  &  677. 

230  Massachusetts,  206,  vevenwd  in  part  and  ailfained  in  part. 

THscase  fe  stated  in  the  opinkm. 

Mr.  WiUiam  L.  Panon$  for  New  York  Gentnl  A 
Hudson  River  Railroad  Co. 

Mr.AmmL.  Tc^Ior  for  York  A  WbitMgr  Go. 

1^  JuancB  McBsTKOUNi  delivend  the  opinion  of 
the  court. 


Neither  party  was  wholly  suicnifiil  in  the  eourts  be- 
kyw.   230  Massachusetts,  206,  (May  24, 1918).   Each  has 
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asked  and  obtained  a  writ  of  enor  and  alao  a  writ  of 
certiorari.  The  latter  properly  bring  the  usueB  before 
ufly  and  the  former  must  be  dismissed. 

The  Raiboad  Company  as  terminal  carrier  sued  York 
&  Whitn^  Compttay,  a  commissicm  merchant,  to  recover 
the  balance  daimed  for  f reigjbit  and  ref rigeration  on  nine 
carloads  of  mdons,  Y^etables  and  fruit  consigned  to  the 
latter,  subject  to  lawful  charges,  and  delivered  at  Boston 
during  the  years  1911  and  1012.  They  were  ebippoi  in 
interetate  c(»nmeroe  upcm  straic^t  bills  of  lading  ap- 
proved as  to  f<»m  by  the  Intmrtate  Commerce  Com- 
mission, but  none  of  these  ^^jmwa  into  the  consicnee's 
possesnon  and  it  had  no  knowledge  of  their  issuance  or 
terms. 

When  York  &  Wbitniqr  Company  accepted  the  cars 
it  paid  all  cfaai|^  claimed.  The  merchandise  was  sold  at 
once  and  the  net  proceeds  remitted  to  the  shippers.  Later, 
the  Bailroad  Company  discovered  that  it  had  collected 
less  than  lawful  rates  established  under  the  Intenatate 
Commerce  Act,  and  thereupon  demanded  the  balance 
alleged  to  be  due  by  reason  of  such  undercharges.  Main- 
taining it  had  accq;>ted  the  shipments  upon  the  undar- 
standing  that  the  charges  were  as  reported,  and  had  not 
agreed  to  pay  more,  York  &  Whitney  Company  refused 
the  demand. 

Commission  merchants  often  receive  from  strangers 
Hhipmmts  of  perishable  articles  for  sale  at  market  prices. 
Under  a  trade  custom  such  things  are  promptly  disposed 
of  and  the  net  proceeds  remitted  to  the  consignors.  Suc- 
cessful ccmduet  of  the  business  requires  prompt  settle- 
ments.    The  court  below  held  that  whether  York  & 

* 

WhitBi^  Con4>ai^  m^liedly  agreed  to  pay  the  rates 
imposed  by  law  was  a  question  ci  fact  to  be  determined 
iqKm  consideration  of  tSl  the  circumstances.  It  accord- 
ingly approved  a  judgment,  entered  upon  a  verdict, 
favorable  to  that  company  as  to  charges  Upon  one  car- 
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load  (No.  280)y  and  in  behalf  of  the  Railroad  for  those 
claimed  on  account  of  ei^t  carloads  (No.  281). 

We  think  the  doctrine  announced  in  PitUbwrgh,  Cin- 
cinnati, Chicago  &  St  Lams  By.  Co.  v.  Fink,  250  U.  S.  577, 
(November  10^  1910)i  is  controlling,  and  that  the  liability 
of  York  &  Whitney  Company  was  a  question  of  law. 
The  transaction  between  the  parties  amounted  to  an 
assumption  by  the  consignee  to  pay  the  only  lawful  rate 
it  had  the  ri(^t  to  pay  or  the  carrier  the  rig^t  to  charge. 
The  consignee  could  not  escape  the  liability  imposed  by 
law  through  any  contract  with  the  carrier. 

The  judgment  of  the  court  below  so  far  as  challenged  in 
No.  280  must  be  reuersed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

The  judgment  so  far  as  challenged  in  No.  281  is 

Affirmed. 


•«*^ 


VICKSBURG,  SHREVEPORT  &  PACIFIC  RAILWAY 
COMPANY  ET  AL.  i>.  ANDERSON-TULLY  COM- 
PANY. 

sbbOb  to  thb  ciRcnrF  coitbt  of  appeals-fob  thb  fifth 

CIRCUIT. 
No.  270.    Azgiied  Btoch  24,  1021.— Decided  Mfty  16,  1921. 

1>  The  jxrovision  of  the  amended  Interstate  Commerce  Act  allowing  an 
action  to  enforce  a  reparation  order  to  be  brought  in  any  district 
"tiirou^  iduch  the  road  of  the  carrier  runs"  (§  16,  c.  300, 96  Stat. 

■  630, 554),  sppUes  to  a  distrLct  where,  the  defendant  owns  no  raiboad 
bat  has  its  can  hauled  by,  and  over  the  line  of,  another  carrier  for 
%  mileage  compensation  to  and  from  a  point  therein  where  both 
share  tli^  ejipenses  of-freig|it  and  ticket  offices  at  whidi  the  defend- 
ant issues  tidrats  and  bills  of  lading  to  the  points  on  its  system 
outside  pursuant  to  tctfifEs  making  no  diviamns  of  rates  between 
the  two.   P.  411. 
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2.  IUb  piovighm  as  to  vonie  was  not  repealed  by  the  legntetioii 
aboliflhiiig  the  Qminieroe  Court,  38  Stat.  ^^^^   P.  413. 

3.  Under  the  Fedfiial  Railroad  Control  ActJ  10,  c.  25, 40  Stat.  456,  an 
action  to  enforce  i^  reparation  order  based  on  a. shipment  which 
moved  before  the  Government  took  control  of  the  defendant  carrier's 
railroad,  ooold  be  broui^t  against  the  carrier  iiliile  sudi  control 
ensted.   P.  412. 

4.  A  return  ahofwing  service  of  summons  in  such  an  action  on  a  person 
.  described  as  the  carrier's  freight  agent  is  not  impeached  by  the  fact 

that  the  Qovemment  was  in  control  of  the  raibx>ad  at  the  time,  in  the 
absence  of  proof  that  he  was  employed  by  the  Director  General  of 
Railroads,  and  not  also  as  agent  of  tiie  carrier.   P.  412. 

5.  A  general  finding  by  the  District  Court  in  an  action  at  law 
tried  without  a  jury  is  condusive  upon  all  matters  of  fact,  and 
in  the  absence  of  exoeptionB  to  rulings  of  law  during  the  trial, 
review  in  this  court  is  limited  to  the  sufficiency  of  tiie  complaint. 
P.  414. 

6.  A  petition,  in  an  action  to  enforce  a  reparation  order,  hM  sufficient 
under  §  16  of  the  amended  Interstate  Commerce  Act,  wvpra^  pre- 
SGriMng  that  sudi  a  petition  shall  set  forth  briefly  the  causes  for 
which  damages  are  claimed  and  the  order  of  the  Commission  in  the 
premises.   P.  415. 

7.  The  penden<7  of  a  carrier's  api^cation  for  relief  under  §  4  of  the 
Interstate  Ccmunerce  Act  as  amended  in  1910,  did  not  suspend  the 
Commission's  power  to  award  reparation  for  past  exactions  of  an 
unreasonable  rate  whidi  the  carrier  itself  corrected  by  amending  its 
tarifiiB  after  the  petitbn  for  reparation  was  filed.   P.  416. 

261 FM.  Rep.  741,  affirmed. 


E!bbor  to  review  a  judgment  of  the  Gixeuit  CJburt  of 
Appeals  affirming  a  judgment  for  the  shipper  in  9(h  action 
brought  in  the  District  Court  to  enforce  a  r^)aration 
order  made  by  the  Interstate  Conmierce  Commission. 
The  facts  are  stated  in  the  opinion. 

Mr.  Samud  W.  Moore,  with  whom  Mr.  J.  Blan&^Mon- 
roe  and  Mr.  Frank  H.  Moore  were  on  the  brief,  for  plain- 
in  error. 

Mr.  Homy  B.  Anderson  for  defendant  in  error. 
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Mb.  Jtmnca  Glabdi  deUvered  liie  opiDioQ     the  court. 


ThiB  18  an  action  instituted  by  a  shipper  under  the  pro- 
viftionsof  §  16  of  the  Interstate  Commerce  Act,  as  amended 
June  18,  1910,  c.  909,  36  Stat.  539,  654,  against  various 
carriers,  based  uixm  an  order  of  the  Interstate  Commerce 
Commission  for  the  payment  ci  monqr  found  due  as 
reparation  for  the  exacting  of  an  unreasonable  rate  for 
the  transportation  of  ''box  shooks''  in  carload  lots  from 
Vicksburg,  Mississippi,  to  Port  Arthur,  Texas,  which  the 
carriers  refused  to  pay • 

It  will  be  necessary  to  consider  only  the  liability  of  the 
defendant,  the  \lcksburg,  Shrevq[x>rt  &  P^udfic  Railway 
Company,  hereinafter  referred  to  as  the  vicksburg  Com- 
pany. 

Tlie  petition  in  the  case  was  filed  in  therUnited  States 
District  Court  for  the  Western  Division  of  the  Southern 
Distnct  of  Misdssippi,  and  the  plaintiff  therein,  defendant 
in  error,  for  the  puipose  of  showing  the  venue,  allowed  in 
§  16  of  tile  Interstate  Commerce  Act,  supra,  alleged  that 
the  defendant,  the  Vicksburg  Company,  was  operating  a 
part  of  its  road  within  that  district.  The  Vicksburg  Com* 
pany  challenged  the  jurisdiction  of  the  District  Court  by  a 
plea  in  abatement,  denying  that  it  owned  or  operated 
a  railroad  in  the  District  at  the  time  or  for  many  months 
before  the  petition  was  filed  and  averred  that  the  person 
on  whom  summons  was  served  was  not  at  the  time  its 
agent. 

The  shipper  prevailed  in  both  lower  courts. 

The  venue  provision  of  the  Interstate  Connoerce  Act 
allows  such  an  action  as  we  have  here  to  be  commenced 
in  any  district  ^'throui^  which  the  road  of  the  carrier 
runs,''  and  it  is  contended,  first,  that  the  Vicksburg  Com- 
pany did  not  have  a  road  nmning  thro\ig|h  the  District 
of  suit,  and  that,  therefore,  the  court  did  not  have  juris-, 
diction  over  the  case. 
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It  IS  stipulated  that  the  Vicksburg  Company  is  a  Louisi- 
ana  corporation  and  that  at  the  times  involved  it  owned  a 
raihx)ad  extending  through  Louisiana  to  Delta  Point,  a 
station  on  the  west  bank  of  the  Mismssippi  River,  op- 
posite Vicksburg.  Its  cars  were  ferried  to  and  fro  across 
the  river  and  were  hauled  by  the  Alabama  &  Vicksburg 
Railroad  Company,  hereinafter  called  the  Alabama  Com- 
pany, over  its  rails  to  frd^t  and  passeLger  stations  in 
Vicksburg.  The  Vicksburg  and  the  Alabama  oompaiiee 
shared  the  expesDae  of  frei^t  and  ticket  officea  in  Vicks- 
burg, at  which  tickets  were  sold  and  bills  of  lading  issued 
by  tiie  A^cksburg  Company  from  Mcksburg  to  various 
points  on  its  line.  The  \^cksburg  Company  filed  pas- 
senger and  freight  tariffs  with  the  Interstate  Commerce 
Commission  without  any  division  of  rates  with  the  Alsr 
bama  Company,  that  company  being  paid  on  a  mileage 
basis  for  the  service  which  it  rendered  east  of  the  .river. 
It  is  also  stipulated  ''that  exactly  the  same  arrangement 
is  now  in  force  between''  the  "^cksburg  and  Alabama 
companies  ''as  was  m  effect  before  tihe  United  StateiB 
Government  took  control  of  these  two  roads.'' 

Thus  the  mileage,  passenger,  f rei^t  and  tariff  publica- 
tion, arrangements  which  the  Vicksburg  Company  had 
with  the  Alabama  Company  plainly  were  equivalent  in 
practice  to  a  lease  of  the  road  of  that  company  to  th^ 
Vicksburg  Company  for  its  transportation  purposes,  and 
the  dealings  of  the  Vicksburg  Company  with  the  public 
and  with  the  Interstate  Commerce  Commission  with 
respect  to  traffic  to  and  from  ^cksburg  were  precisely  the 
same  as  if  it  had  owned  or  had  leased  the  Alabama  Com- 
pany's tracks/  The  applicable  venue  provision  of  the 
Interstate  Commerce  Act  does  not  require  that  the  car- 
rier shall  be  the  owner  of  a  railroad  in  the  District,  but 
only  that  its  road  must  run  through  it,  and  we  agree  with 
the  Circuit  Court  of  Appeak  in  concluding  that  the  tracks 
of  the  Alabama  Company  east  of  the  river,  in  the  district 
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of  suit,  under  the  drcuinstaiioeB  of  operatioii  as  the  jmr- 
ties  stipulated  them  to  be,  constituted  them  the.  road  o| 
the  Vicksburg  Company  within  the  meaning  of  the  aet* 

It  is  nei^  contended  that  the  person  on  whom  summons 
was  served'}  was  not,  at  the  time,  an  agent  of  the  vicks- 
burg Company.   ' 

The  retium  oi  ihe  marshal  is  that  he  executed  the  writ 
''by  handing  a  true  copy  of  this  summons  and  petition 
for  judgment  to  Austm  King,  f rei^  ^^t  for  the  Vicks- 
burg, Shreveport  and  Paqific  Raiuway  Company."  Thfi 
plea  in  abatement  denied  on  '^information,  knowledge  and 
belief"  of  counsel  that  Sing  was  at  the  time  ci  service 
an  agent  of  either  of  the  defendants.  No  evidence  what^ 
ever  was  introduced  to  sustain  this  plea  and  in  support 
of  it  sole  reliance  is  placed  upon  the  stipulation  that  the 
Government  was  in  control  of  the  lines  of  the  Vicksburg 
Compapy  at  the  time  the  petition  was  filed* 

The  mireasonable  rate  for  which  the  reparation  ordear 
was  made  was  exacted  on  shipments  moving  long  prior 
to  the  taking  over  of  the  railroads  by  the  Government  in 
December,  1917,  and  there  being  no  evidence  that  ^ng 
was  not  the  agent  of  the  Vicksburg  Company,  the  return 
of  the  marshal  was  properly  accepted  by  both  lower 
courts  as  conclusive.  He  may  not  have  been  in  the  ^nploy 
of  the  Director  General  of  Railroads  at  all  and  it  was  en- 
tirely possible  for  him  to  have  been  serving  as  agent  for 
both  the  Director  and  the  Company. 

Since  the  shipment  for  which  repfoation  was  allowed 
moved  prior  to,  the  taking  over  of  the  railroads  by  the 
United  States  Government,  as  against  the  objection  of 
government  control,  we  think  the  provimon  of  §  10  of  the 
Federal  Railroad  Control  Act  (40  Stat.  451, 456)  is  appli- 
cable and  ample  to  support  the  jurisdiction,  vis.,  that 
"actions  at  law  or  suits  in  equity  may  be  brou^^t  by 
and  against  such  carriers  and  judj^nents  rendered  as  now 
provided  by  law;  and  in  any  action  at  law  or  suit  in  equity 
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against  tlie  carrier^  no  dafenae  shall  be  made  thereto  upon 
the  ground  that  the  carrier  is  an  instrumentality  or  Bfssncy 
of  the  Federal  Qovemment." 

It  is  further  claimed  that  the  act  of  Congress  abolishing 
the  Commeroe  Court  (88  Stat.  208,  219),  repealed  by  im- 
plication the  provisions  of  §  16,  mpra,  permitting  such 
reparation  suits  as  we  have  here  to  be  filed  in  the  District 
Court  for  any  district  '^throug^  which  the  road  of  the 
carrier  runs''  and  that  for  this  reason  the  District  Court 
was  without  jurisdiction. 

The  plaintiff  was*  a  Michigan  corporation  and  if  the 
provisions  of  §  16  referred  to  had  been  rqiealed  at  the 
time  the  case  was  commenced  the  venue  was  improperly 
laid  and  the  court  was  without  jurisdiction* 

The  argument  is  that  the  act  of  Congress  abolishing  the 
Commeroe.  Court,  in  restoring  to  the  District  Courts  the 
jurisdiction  which  had  been  vested  exclusively  in  that 
court,  provided  that  ''The  venue  of  any  suit  hereafter 
broui^t  to  enforce,  suspend,  or  set  aside  .  •  ^  .  any 
order  of  the  Interstate  Commerce  Commissibn  riiall  be 
in  the  judicial  district  wherein  is  the  residence  of  the  party 
or  any  of  the  parties  upon  whose  petition  the  order  was 
made;''  (88  Stat.  219)  and  ttiat  thi»  provision  for  venue 
is  so  inconsistent  with  that  of  §  16,  wpra,  allowing  suit 
to  be  commenced,  on  an  order  for  the  payment  of  mon^, 
in  any  district  throu^^  which  the  road  of  the  carrier  runs, 
that  the  latter  must  be  regarded  as  repealed  by  implica- 
tion. 

This  contention  is  much  too  artificial  and  unsubstantial 
for  us  to  consider  it  in  much  detail.  It  is  enou^^  to  say 
that  the  two  principal  amendments  to  the  Intmstate 
Act  of  1887  show  that  it  has  been  the  plainly 
ydHey  of  Congress  to  make  the  prosecution  of 
suits  upon  reparation  orders  for.  the  payment  of  mon^ 
progressively  easier  and  less  expensive  for  the  shipper  by 
enlarging  the  venue  provisions  of  them,  doubtless  becalise 
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many  sudi  dainiB  are  so  smaU  that  if  suit  oould  be  main- 
.tained  by  the  owners  only  in  distant  jurisdictions  a  large 
part  of  them  would  be  abandoned.  Act,  1887,  24  Stat. 
379, 384,  §  16;  Act,  1906, 34  Stat.  684, 690^  §  16;  Act,  1910, 
36  Stat.  639,  564,  §  16.  The  Commerce  Court  repealing 
act  was  a  section  of  an  appropriation  act  and  dealt  with 
venue  only  to  the  extent  necessary  to  redistribute  the 
jurisdiction  of  the  court  abolished  and  in  terms  it  repealed 
only  acts  or  parts  of  acts  in  so  far  ''as  they  relate  to  the 
establishment  of  the  Commerce  Court''  and  again  so  far 
as  ''inconsistent  with  the  for^^ing  provisbns  relating 
to  the  Conmierce  Court.''  38  Stat.  219,  221.  The  venue 
provided  for,  and  relied  upon  in  this  suit,  was  for  suits  in 
the  Circuit  (District)  .Court  on  an  ord^  for  the  payment 
of  mon^,  and  of  such  suits  the  Conmierce  Court  never 
had  jurisdiction. 

The  contention  that  Congress  intended  by  implication 
to  repeal^and  cut<lown  to  such  narrow  limits  the  venue 
which  has  gradually  been  so  liberally  extended  cannot  be 
entertained.  The  terms  of  the  repealing  act  do  not  justify 
it  and  we  cannot  doubt  that  if  such  purpose  had  been 
intended  it  would  not  have  been  left  to  inference  and  im- 
plication  but  would  have  been  clearly  esqiressed. 

Coming  to  the  essentials  of  the  case.  Wlwn  the  cause 
came  on  for  trial  on  its  merits,  a  jury  being  duly  waived, 
it  is  recited  in  the  entry  of  the  judgment  that  it  was 
stipulated,  that  either  party  might  use  in  evidence  any 
part  of  the  record  and  evidence  introduced  in  the  hear- 
ings before  the  Interstate  Commerce  Commission,  which 
resulted  in  the  order  relied  upon,  and  that  any  of  the 
printed  reports  and  findingB  of  the  Commission  mig|it 
be  used.  It  is  also  recited  that  the  plaintiff  inboduced 
the  report  of  the  Interstate  Comnksrce  Commission  and 
the  order  ci  the  Commission  directing  the  payment  of 
the  monqr  sued  for,  and  rested  its  case,  and  that  "the 
defendants  introduced  no  evidence."     Thereupon  the 
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court  found  that  the  report  and  order  of  the  CommifiBion 
constituted  prima  facie  evidence  of  the  facts  therem 
stated  and  entered  judgment  in  favor  of  the  plaintiff  for 
the  amount  of  tfaue  order  with  interest  and  an  attorney's  fee. 

There  was  no  request  made  by  the  carriers  for  any  ruling 
of  law,  and  no  exception  whatever  was  taken  during  the 
trial.  There  being  no  special  findings  of  fact  by  the  court, 
its  general  finilmg  has  the  effect  of  a  verdict  of  a  jury  (Rev. 
Stats.,  §  049),  is  conchudve  upon  all  matters  of  fact,  and 
there  not  being  any  exceptions  to  ruIingB  of  law  in  the 
progress  of  the  trial,  the  review  in  this  court  is  limited 
to  the  sufficiency  of  the  complaint  (Rev.  Stats.,  §  700); 
J^orm  V.  Jodbaon,  9  Wall.  126;  St.LauiBy.  Western  Union 
TdegrajOi  Co.,  166  U.  S.  3S8;  Lehnen  v.  Diekean,  148 
U.  S.  71. 

The  contention  that  the  petition  does  not  state  a  cause 
of  action  againstvthe  carriers  first  appears  in  the  assign- 
ment of  errors  in  the  Cireuit  Court  of  Appeals,  after  an 
elaborate  answer  and  adverse  judgment  in  the  District 
Ck>urt.  However,  the  petition  avers  that  the  shipper 
filed  its  petition  with  the  Interstate  Ckunmerce  Ck)mmi8- 
sion,  claiming  that  it  had  been  charged  an  unreasonable 
rate,  that  upon  hearing  the  CSommission  entered  an  order, 
for  the  payment  of  mon^  ''as  reparation  on  account  of 
an  unreasonable  rate  exacted  for  the  transportation '' 
of  its  freight,  that  the  order  required  payment  to  be  made 
by  a  date  named,  that  the  carriers  had  refused  payment 
^en  demanded,  and  that  the  suit  wi»  instituted  imder 
the  Act  to  Regulate  Commerce  of  1887,  and  amendments 
thereof.  To  this  petition  copies  of  the  report  and  order 
of  the  Commission  were  attached.  These  allegations 
were  amply  sufficient  to  meet  the  requirements  of  the 
statute,  that  the  petition  in  such  a  case  shall  set  forth 
briefly  the  causes  for  which  damages  are  claimed  and  the 
order  of  the  Commission  in  the  premises.  (36  Stat.  539, 
564,  §  16.) 
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It  is  also  contended  that  it  was  not  competent  for  the 
Interstate  Commerce  Commission  to  enter  the  order  which 
was  made,  for  the  reason  that  before  the  hearing  by  the 
Commission  the  carriers  had  filed  an  application  for 
relief  imder  §4  of  the  Interstate  Commerce  Act,  as 
amended  in  1910,  which  had  not  been  disposed  of  at  the 
time  the  order  was  made,  and  that  therefore  the  provision 
of  that  act  that  no  rates  or  chai^ges  lawfully  existiAg  at  the 
time  of  the  passage  oi  the  amendment  shotdd  be  required 
to  be  changed  imtU  the  determination  of  such  application 
by  the  Commission,  was  applicable.  To  this  it  is  sufficient 
to  ^say  that  it  appears  from  the  Commission's  first  report 
that  immediately  after  the  filing  of  the  complaint  with 
the  Commission  the  carriers  amended  their  tariffs  so  as 
to  correct  the  unreasonable  rate  which  was  complained 
of  imder  §  3  of  the  act,  and  we  quite  agree  with  the  Com- 
mission that  whatever  the  application  under  §  4  may  have 
been  (there  is  no  copy  of  it  in  the  record),  such  amendmoit 
removed  the^  occasion  for  fiu*ther  suspension  of  action  by 
the  Commission  imder  the  provision  quoted.  The  Conh- 
mission  aptly  says  that  the  rate  then  on  file  conformed 
"to  the  requirements  of  the  fourth  section  and  defendants' 
application  in  so  far  as  this  adjustment  is  concerned  has 
no  further  office  to  perform." 

The  final  contention  that  the  facts  found  by  the  Inter- 
state Commerce  Commission  were  so  adopted  by  the 
District  Court  as  to  become  special  findings  of  fact  by 
that  court  which  may  be  reviewed  by  this  court  without 
exception  being  taken  to  any  of  them  is  too  trivial  to 
deserve  discussion. 

It  results  that  the  judgment  of  the  Circuit  Court  of 
Appeals  is 

Affirmed. 
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EX  PARTE  IN  THE  MATTER  OF  MATTHEW  ADDY 
STEAMSHIP  &  COMMERCE  CORPORATION, 
PETITIONER.  — 

.pxrrnoN  won  wbtt  of  mandamitb. 

No.  m,  OrigmaL    Aigiied  April  11, 1031.— Deddecblfay  1«,  1031. 

An  Older  of  the  District  Court  remaoding  a  case  to  the  atate  court 
can  not  be  reviewed  by  this  court  by  mandamus,  P.  418.  Jud. 
Code,  §  28. 

Rule  discharged;  petition  dismiaeed. 

Thb  case  is  stated  in  the  opimon. 

Mr.  T.  K.  Schmuckf  with  whom  Mr.  Ndsan  B.  Cramer 
was  on  the  briefs^  for  petitions. 


Mr.  Edward  B.  Bairdf  Jr.,  and  Mr.  Oilberl  B.  Swink  for 


t    I    i    lUI 


Mb.  JuemcB  Clabkb  delivered  the  opimon  of  the  com^;. 

The  Goahnont  Moahannon  Coal  Ck>mpany,  a  Pemisyl- 
vania  oorporationy  filed  its  petition  in  the  Circuit  Court  cf 
the  City  <rf  Norfolk,  Yirginiai  again&t  the  petitionei*! 
Matthew  Addy  Steamship  &  Commerce  Corporation,  a 
Delaware  companyi  for  the  recovery  of  damages  for  the 
alleged  breach  of  a  contraGt,  and,  und^  Viigmia  practice, 
gamisheed  other  defendants*  In  due  time,  and  in  proper 
form,  the  defendanti  the  petitioner  herein,  filed  its  peti* 
tion  for  the  removal  of  the  case  to  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Virgmia. 
Thereafter  the  plaintiff  in  the  state  court  filed  a  motion  to 
remand  the  case,  claiming  that  it  was  not  removable  for 
the  reason  that  the  plaintiff  and  the  pridcqiai  defendant 
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were  non-residents  of  the  Eastern  District  of  Virguua. 
The  District  Court  sustained  this  motion  and  ordered  tfaue 
case  remanded  to  the  state  court. 

The  petition  in  this  proceeding  pnqns  that  a  writ  of 
mandamus  shall  be  issued,  directing  the  District  Judge  for 
the  Eastern  District  of  Virginia^  to  vacate  the  order  re- 
manding the  case,  to  redocket  it  in  the  District  CSourt,  and 
that  it  thereupon  be  heard  and  determined  according  to 
law.  A  rule  to  show  cause  was  issued  and  the  judge  has 
filed  his  return,  in  which  he  asserts  that  the  petition  should 
be  dismissed,  for  the  reason  that  mandamus  is  not  an 
appropriate  remedy,  because  not  permitted  by  the  provi- 
sions of  §  28  of  the  Judicial  Code,  reading  as  follows: 

''Sec.  28.  .  .  .  Whenever  any  cause  shall  be  re- 
moved from  any  State  coiut  into  any  district  coiut  of  the 
United  States,  and  the  district  coiut  shall  decide  that  the 
cause  was  improperly  removed,  and  order  the  same  to  be 
remanded  to  the  State  coiut  from  whence  it  came,  such 
remand  shall  be  immediately  carried  into  execution,  and 
no  appeal  or  writ  of  error  from  the  decision  of  the  district 
court  so  remanding  such  cause  shall  be  allowed.'' 

Tliis  language  of  the  Judicial  Code  first  appeared  in  the 
Act  of  Congress  of  March  3, 1887,  c.  373,  24  Stat.  652,  as 
reSnacted  on  August  13, 1888,  c.  866,  25  Stat.  433,  and  it 
has  continued  unchanged  except  by  tiie  substitution  of  the 
District  for  the  Circuit  Court. 

In.  1890,  in  the  case  of  In  re  Penniylwmia  Co.,  137  XT.  S. 
451,  it  Was  held  that  the  power  which  this  court  had 
before  the  passage  of  the  acts,  rapm,  to  afford  a  remedy  l^ 
mandamus  when  a  cause,  removed  from  a  state  court  was 
improperiy  remanded  thereto,  was  taken  away  by  these 
acts.  Upon  full  consideratidn  of  the  prior  legislation,  this 
court  in  the  opinion  in  that  case  said  of  the  language  of  the 
statute  quoted,  p.  454: 

''In  t^ms,  it  only  aboliiAes  i^peab  and  writs  of  error, 
it  is  true,  aiid  does  not  mention  writs  of  mandamus;  and 
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it  is  unqueettonably  a  goieral  rule,  that  the  abrogation  of 
one  remedy  does  not  affeet  another.  But  in  this  case,  we 
think  it  was  the  intenticm  of  Congress  to  make  the  judg- 
ment of  the  Circuit  Court  remanding  a  cause  to  the  state 
court  final  and  conclusive.  The  goieral  object  of  the  act 
is  to  contract  the  jurisdiction  of  the  federal  courts.  The 
abrogation  of  the  writ  of  error  and  appeal  would  have  had 
little  effect  in  putting  an  end  to  the  question  of  removal,  if 
the  writ  of  mandamus  could  stiU  have  been  sued  out  in 
this  court.  It  is  true  that  the  general  supervisory  power 
of  this  court  over  inferior  jurisdictions  is  of  great  moment 
in  a  public  point  of  view,  and  should  not,  upon  light 
grounds,  be  deemed  to  be  taken  away  in  any  case.  Still, 
althou^  the  writ  of  mandamus  is  not  mentioned  in  the 
section,  yet  the  use  of  the  words  'such  remand  shall  be 
immediately  carried  into  execution,'  in  addition  to  the 
prohibition  of  appeal  and  writ  of  error,  is  strongly  indica- 
tive of  an  intent  to  suppress  further  prolongation  of  the 
controversy  by  whatever  process.  We  are,  therefore,  of 
opinion  that  the  act  has  the  effect  of  taking  away  the 
remedy  by  mandamus  as  well  as  that  of  appeal  and  writ  of 


error." 


In  Piak  v.  Henarie,  142  U.  S.  459,  468,  In  re  PennsyU 
vania  Co.,  aupra,  was  dted  as  authority  for  the  declaration 
that  ''review  on  writ  of  error  or  appeal,  or  by  mandamus 
is  taken  away''  by  the  statutes  cited. 

In  Miamari  Pacific  By.  Co.  v.  Fitzgerald,  160  U.  S. 
556,  681,  this  court  said:  "It  was  subseqiiently  decided  in 
the  case  of  In  re  Penneylvania  Co^,  137  U.  8. 451, 454,  that 
the  power  to  afford  a  remedy  by  mandamus  when  a  cause, 
removed  from  a  state  court,  is  improperly  remanded,  was 
taken  away  by  the  Acts  of  March  3|  1887|  and  August  13, 
1888." 

In  PotMTS  V.  Chesapeoike  (ft  OAio  22y.  Co.,  169  U.  S.  02, 98, 
it  was  said  that  an  order  remanding  a  case  such  as  we 
have  here  "is  not  reviewaUe  by  this  court." 


4a0  OCTOBER  TERM,  1920. 

OpinioQ  oftiie  Couri.  266  U.S. 

laMcLcnigmnBrtMersy.Hathwai,^V 
held  that  an  order  of  the  United  States  Circuit  Court,  re- 
manding a  case  to  a  state  court,  is  not  reviewable  here, 
directly  or  uufirectly,  citing  Miuouri  Pacific  Ry.  \7o.  v. 
Fitzgerald,  160  U.  8.  556. 

It  is  obvious  that  this  statute,  and  the^  decisions 
interpreting  it,  rule  the  cas^  at  bar  and  require  that  the 
petition  for  mandamus  be  dismissed. 

It  is  not  important  to  inquire  to  what  extent,  if  at  aU, 
Ex  parte  Wiener,  203  U.  S.  449,  and  In  re  Moore,  209  U.  S. 
490,  departed  from  the  statute  and  decisions  cited,  for  the 
correct  rule  with  respect  to  the  function  and  use  of  the 
writ  of  mandamus  has  been  so  often  announced  ia  other 
later  cases  that  it  has  become  entirely  settled.  Ex  parte 
Harding,  219  U.  S.  363;  McLaughlin  Brothere  v.  HaUawea, 
228  U.  S.  278;  Ex  parte  Roe,  234  U.  S.  70;  Pacific  Liee 
Stock  Co.  V.  Lewis,  241  U.  S.  440,  447;  Ex  parte  Park 
Square  Automobile  Station,  244  U.  S.  412;  Ex  parte  Pari 
A  TUfard,  245  U.  S.  82. 

The  conflict  of  opinion  in  the  lower  courts  with  respect 
to  the  right  of  removal  from  a  state  court  of  a  case  in 
which  the  opposing  parties  are  citisens  of  different  States 
and  nether  is  a  resident  of  the  State  in  which  the  case  is 
coinmenced,  iis  much  to  be  r^p«tted,  biit  §28  of  the 
Judicial  Code  is  controlling,  and  Congress  alone  has  power 
to  afford  relief. 

Rule  discharged. 
PeHHon  dismi^ed. 
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BETHLEHEM  MOTORS  CORPORATION  ET  AL.. 
V.  FLYNT,  SHERIFF  OF  FORSYTH  COUNTY/ 
NORTH  CAROLINA,  ET  AL. 

SBBOBr  TO  THB  SUPBBlfB  COURT  OF  THB  dTATB  OF  NOBIB 

CABOUNA. 


No.  264.    Submitted  Mareh  22,  1921.— Deddea  Jqne  1,  1921. 

A  Niorlh  Carolma  rtatote  (Lswb  1917,  e«  231)  provided  that  eveiy 
manufacturer  of  automohaeB  eufBged  in  the  boeineai  of  edling  them 
in  the  State  must  pay  a  lioeoae  tax  of  $500  before  selling  or  offering 
for  sale,  and  made  like'requirement  of  every  person  or  oorporation 
there  engaged  in  selling  automobiles  of  a  manufacturer  who  had  not 
paid  sud^  tax,  but  further  provided  that,  if  an  ojfficer  or  rspresente- 
tlve  of  such  manufacturer  should  file  a  sworn  statement  showing  that 
at  least  three^ourths  of  the  entire  assets  of  the  manufacturer  were 
invested  in  bonds  of  the  State  or  its  munieipalities  or  in  property 
therein  situate  and  returned  for  taxation,  the  license  tax  should  be 
.reduced  to  $100.  As  applied  to  two  corporations  of  other  States 
whidi  made  automobiles  outside  of  North  Carolina  and  a  third 
v^iiol^  distributed  ttiem  there  through  local  agencies  to  which  the 
automobiles  were  coangoed  for  sale, — 

Hdd:  (1)  That,  assuming  the  corporations  were  doing  business  in 
NorUi  Carolina  and  were  subject  to  her  jurisdiction,  the  statute 
worked  a  discrimination  against  them,  contrary  to  the  Fourteenth 
Amendment.   P.  424. 

(2)  That,  without  sach  assumption,  it  discriminated  against  their 
products,  in  violation  of  the  commerce  dause.   P.  426. 

178  N.  Car.  399,  reversed. 


/ 
/ 


Ebbob  to  a  judgment  of  the  Supreme  Court  of  North 
Carolina  sustaining  a  state  license  tax  in  a  suit  to  restrain 
its  enforcement.    The  facts  are  stated  in  the  opinion. 

Mr.  J.  E.  Alexander  ioT  plaintiffs  in  error. 

Mr,  James  S.  Manning,  Attorney  General  of  the  State 
of  North  CaroUnai  for  defendants  in  error.  Mr.  Frank 
Nash  was  also  on  the  brief. 
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Mb.  JuancB  McEbnna  delivered  the  opinion  of  the 
court.  . 

The  defendants  in  error  are,  reBpectively,  Sheriffs  of 
Forsyth  and  Guilford  Counties,  North  Carolina.  Under 
the  laws  of  the  State,  for  the  non-payment  of  a  license  tax, 
the  former  levied  on  a  motor  truck  belongmg  to  the 
Bethlehem  Corporation  (referred  to  as  the  Pennsylvania 
Corporation) ;  the  latter  levied  on  a  car  belonging  to  the 
National  Motor  Car  and  Vehicle  Corix>ration  (referred  to 
as  the  Indiana  Corporation).  The  trucks  are  manufac- 
tiured  in  Pennsylvania,  the  cars  in  Indiana;  and  they  are 
distributed  in  North  Carolina  and  other  States  throu^ 
W.  Irving  Young  &  Company,  (referred  to  as  the  Dela- 
ware Corix>ration)  a  corporatiob  of  the  State  of  Delaware, 
which  conducts  its  business  in  North  Carolina  by  the 
Liberty  Motors  Corporation  and  the  National  Motors 
Company,  these  companies  being  corporations  of  North 
Carolina.  And  it  is  the  finding  or  conclusion  ci  the  trial 
court  that  ''both  corporations  thereupon  were  and  be- 
came the  agents"  of  the  three  other  corporations  ''for  the 
purpose  of  selling  and  delivering  said  trucks  and  auto- 
mobiles.'^  They  were  consigned  to  the  two  latter  com- 
panies and  were  sold  direct  by  them  from  their  storage 
warehouse,  being  consigned  to  them  for  that  purpose  and 
not  to  be  used  exclusively  as  samples  or  for  demonstration 
purposes,  nor  used  or  intended  to  be  used  simply  for  the 
purpose  of  soliciting  orders  to  be  filled  by  shipment  from 
the  plaoie  of  their  manufacture. 

Plaintiffs  in  error  brouj^t  this  suit  in  the  Superior  Court 
of  Forsyth  Counly  to  restrain  the  defendants  in  error  from 
selling  the  truck  and  car.  A  pieUminaiy  restraining  order 
was  granted.  It  was  subsequently  dissolved.  The  order  of 
dissolution  was  affirmed  by  the  Supreme  Court,  thereby 
sustaining  the  license  tax  and  the  levy  upon  the  auto- 
mobiles made  to  enforce  it. 
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A  Bummaiy  of  the  act  hy  which  a  license  is  required  is 
necessaiy.  It  pfavides  in  §  72  of  c.  231,  Laws  of  1917| 
that  every  manufactuier  of  automobikB  ^'engaged  in  tfaue 
bugmesB  of  selling  the  same  in  this  State,  or  every  person 
Of  persons  or  corporation  engaged  in  selling  automobiles  in 
this  State,  the  manufacturer  of  which  has  not  paid  the 
Koense  tax  provided  for  in  this  section,,  before  selling  or 
offering  for  safe  any  such  machine,  shall  pay  to  the  State 
Treasurer  a  tax  <rf  five  hundred  dollars  and  obtain  a 
license  for  conducting  such  business/^  The  name  of  the 
machine  must  accompany  the  application  for  a  license, 
which  must  be  in  writing.  A  licensee  may  employ,  an 
unlimited  number  of  agents,  but  each  county  of  the  State 
may  levy  a  tax  on  each  agent.  Besides  some  other 
provisions,  there  is  one  (and  it  is  of  special  pertinence  in 
the  case)  ''that  if  any  oflicer,  agent,  or  representative  of 
such  manufacturer  shall  file  with  the  State  Treasurer  a 
sworn  statement  showing  that  at  least  three-fourths  of  the 
entire  assets  of  the  said  manufacturer  of  automobiles  are 
invested''  in  the  bonds  of  the  State  or  any  of  its  counties, 
cities  or  towns,  or.  in  property  situated  therein,  and  re- 
turned for  taxation j  the  taxes  named  in  the  section  shall  be 
one^fif th  ci  those  named.  Upon  the  renewal  of  a  license 
that  shall  have  been  in  force  less  than  six  months,  a  rebate 
of  S260  is  allowed  on  the  new  license. 

Two  contentions  are  made  by  the  plaintiffs  in  error: 

(1)  That  the  act  imposing  the  tax  offends  the  equal 
protection  of  the  laws  clause  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States. 

(2)  That  the  'act  attempts  to  regulate  interstate  com- 
merce in  contraventiofi  of  the  commerce  clause  of  the 
Constitution. 

The  contentions  depend  upon  different  considerations. 
Hie  bams  of  the  first  is  that  the  corfxirationB  are  dis- 
criminated against;  the  basis  of  the  second  is  that  their 
products  are..  The  coatentioins,  therefore,  should  not  be 
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confused.  They  fall  under  two  hieads:  (1)  If  tbe  Pennsyl- 
vania Corporation  and  the  Indiana  Ckvporation  and  the 
Delaware  Ck>rporation  are  doing  business  in  the  State,  and, 
therefore^  within  its  jurisdiction,  thQr  undoubted^  can 
complain  of  a  discrimination  against  them  that  is  offen- 
sive to  the  Fourteenth  Amendment*  Southern  By.  Co.  v. 
Greene,  216  U.  S.  400,  415.  (2)  If,  however,  tbqr  are  not 
in  the  State  and  subject  to  its  jurisdiction  and  seek  to 
enter,  the  tax  may  be  considered  a  condition  which  the 
statute  may  impose,  (Paul  v.  Virginia,  8  Wall.  168,  and  a 
numbfu*  of  subsequent  cases,  including  Southern  By.  Co.  v. 
Oreene,  eupra),  unless,  as  plamtiffiB  in  error  contend,  the 
tax  is  a  discrimination  against  their  products. 

These  contentions  we  will  consider  in  theu*  order,  keq>- 
ing  them  as  separate  as  possible. 

(a)  This  court  has  decided  too  of  ten  to  need  citation  of 
the  cases  that  corporations  doing  business  in  a  State  and 
having  an  agent  there  are  within  the  jurisdiction  of  the 
State  for  the  purpose  of  suit  against  them,  and  we  may 
assume  that  the  principle  is  applicable  here  and  that  the 
Pennsylvania  CSorporation,  the  Indiana  Corporation  and 
the  Delaware  Corporation  are  within  the  jurisdiction  of  the 
State  and  subject  to  its  lavns,  equally  with  the  corix>ration8 
of  the  State.  It  will  be  observed,  however,  that  Hie  act 
imder  review  applies  to  all  manuf aoturers  and  persons  en- 
gaged in  selling  automobiles  in  the  State.  Tlie  act  makes 
no  distinctions  between  non-resident  and  resident  manu- 
facturers; Wherein,  then,  is  there  discrimination?  It  is 
contended  to  be  in  the  provision  which  reduces  the  tax 
to  one-fifth  of  its  amount — ^from  $500  to  $100— if  the 
manufacturer  of  the  automobiles  has  three^ourths  of  his 
assets  invested  in  the  bonds  of  the  State  or  some  of  its 
municipalities,  or  in  other  property  situated  therein 
and  returned  for  taxation.  The  provision  is  declared  to 
be  impossible  d  performance  and  its  effect  to  be  tiiat  a 
manufacturer  not  having  such  investment  (rf  property  is 
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diarged  1600  for  a  lioense  and  one  having  such  mveet- 
ment  of  property  is  charged  only  $100.  And  plaintiflfs  in 
error,  it  is  asserted^  are  necessarily  in  the  S600  class.  The 
contrastiDg  assortion  is  that  local  manufacturers  are  in 
the  $100  class,  and  that,  thereforei  there  is  illegal  discrim- 
ination in  their  favor. 

/  In  eq»fidt  q)ecification  of  such  discrimination  plaintiflb 
in  error  assert  that  the  provision  as  applied  to  them  is 
^'contrary  to  all  common  sense/'  and  that  the  Supreme 
Co\xrt  conceded  the  improbability  of  conq>liance  with 
it  by  the  manufacturer  of  another  State. 

Tlie  Attorney  General  of  the  State  seems  to  concur  in 
the  denunciation  and  adds  to  it  the  declaration  that  the 
insistence  of  the  act  is  of  an  '^utterly  futile  project"  but 
adds,  in  order  to  remove  or  palliate  its  discriminationi  it 
is  as  ''futile''  to  manufacturers  of  the  State  as  to  manu- 
facturers of  other  States,  and  considers  it  nugatory.  Jffis 
words  are,  ''from  nothing,  nothing  can  arise,"  and  that 
"discrimination  cannot  be  predicated  upon  any  scheme 
which  is  not  workable."  He  therefore  dismisses  the  provi- 
sion as  not  applicable. 

May  we  accept  his  view  of  it,  that  is,  r^ard  the  condi- 
tion as  a  mere  brutum  fidmen,  imposing  no  condition  or 
burden,  against  the  decision  of  the  Supreme  Ck>urt  of  the 
State?  The  court  has  assumed  its  efficacy  and  regarded 
it  as  a  legal  condition  upon  the  Pennsylvania  Corporation, 
the  Indiana  CSorporation,  and  the  Delaware  Corporation, 
doing  business  in  the  State.  We  are  unable  to  concur  in 
this  conclusion.  It  is  a  perilous  power  to  concede  to  the 
State,  and  it  is  immediately  manifest  that.it  can  be 
eierted  to  prevent  all  commerce  of  those  corporations  (or 
other  corporations)  with  the  State  except  as  the  com- 
merce min^t  be  through  direct  personal  purchases  and  im- 
portations. In  other  words,  the  power,  can  be  exerted  to 
exclude  the  products  of  those  corix>rations,  and  every  other 
corporation,  if  they  have,  or.it  has,  agents  in  the  State. 
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But  if  that  provision  can  be  diwniwwd  as  nugatoryi  « 
the  Attorney  General  aaoerta,  we  encounter  the  alternative 
provision  which  requires  the  investment  of  a  like  propor- 
tion of  assets  of  foreign  manufacturers  in  pn^wrty  in  the 
State  returned  for  taxation.  In  resistance  to  the  assertion 
that  the  provision  discriminates  against  non-president 
manuf acturersi  the  Attorney  G^ieral  contends  that  it  is  as 
4>plicab]e  to  resident  manufacturers  as  to  nonniesident 
manufacturers^  and|  of  course,  his  inference  is  that  its 
condition  can  be  performed  as  easily  by  one  as  by  the 
other,  and  discriminates  against  neither. 

To  this  we  cannot  assent.  Tlie  condition  can  be  satis- 
fied by  a  resident  manufacturer,  his  factory  and  its 
products  in  the  first  instance  being  within  the  State;  it 
cannot  be  satasfied  by  a  non-resident  manufacturer,  }m 
factory  necessarily  being  in  another  State,  some  of  its 
products  only  at  a  given  time  being  within  the  State. 
Therefore,  there  is  a  real  discrimination,  and  an  offense 
against  the  Fourteenth  Amendment,  if  we  assume  that 
the  corporations  are  within  the  State. 

(b)  If  they  are  not  within  the  State,  their  second  con- 
tention is  that  the  act  is  im  attempt  to  r^pilate  interstate 
commerce.  If  it  have  that  effect  it  is  iUegaly  for  a  tax  6n 
an  agent  of  a  foreign  corporation  for  the  safe  of  a  product' 
18  a  tax  on  the  product,  and,  if  the  product  be  that  of 
anoth^  State,  it  is  a  tax  on  commerce  between  the  States. 
Welian  v.  IftMatin,  91  U.  S.  275;  WOber  v.  Virginia,  103 
U.  S.  344;  DameU  A  San  Co.  v.  Memphu,  208  U.  S.  113. 
This  is  the  assertion  of  plaintiffs  in  error;  defendante  in 
error  oppose  a  denial,  to  the  asserti^Hi  and  the  denial  is 
supported  by  the  Supreme  XJourt  on  the  authority  oi 
Brawn  v.  Hwaton,  114  U.  S.  622;  Singer  Sewing  Machma 
Co.  V.  BricfeeS,  233  U.  S.  304.  The  basis  of  the  denial  and 
its  support  by  the  Supreme  CSourt  is  that  the  autoo 
had  passed  oiit  of  interstate  commerce  and  had  reached 
repose  in  the  State,  and  blend  with  the  other  things  of  the 
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State,  and  became  subject  to  intrastate  iegulati0n.    It  is 

doubtful  if  that  be  a  justifiable  deduoticm  from  the  fmdingB 
of  the  trial  court.  But  comment  is  not  necessary.  It  is 
the  finding  (rf  the  court  that  the  automobiles  were  in  the 
hands  of  the  agents  of  the  consigning  corporations,  and 
therefore,  a  tax  against  them  was  practically  a  tax  on 
their  importation  into  the  State.  It  is  not  necessary  to 
say  it  would  be  useless  to  send  them  to  the  State  if  their 
sale  could  be  prevented  by  a  prohibitive  tax  or  one  so 
discriminating  that  it  would  prevent  competition  with 
the  products  of  the  State.  This  is  the  ruling  of  the  cases 
idiich  we  have  dted.  It  is  especially  the  ruling  in  DameS 
A  Son  Co.  V.  Memphis^  mpra.  The  imposition  of  such  a 
tax  is  practically  the  usurpation  of  the  power  of  Congress 
over  interstate  commerce,  and  therefore  ill^sal. 

Judgment  reversed  and  pofuee  remanded  for  fvniher 
proceedings  not  inooneietent  with  this  opinion. 

Mb.  JtTsncs  Ptinxt  and  Mb.  Justicb  Bbandbib 
sent. 


«•»< 


MICmOAN  CENTRAL  RAILROAD  COMPANY  v. 
MARK  OWEN  &  COMPANY. 

cnnoBABi  no  m  sutsmmm  ooxjbt  of  ihb  statb  of 

ILLINOIB. 

No.  ass.    Aigsad  i^pffl  3B,  IflSl.— -Decided  June  1, 1021. 

1.  Under  9k  "tmifonii"  mteratate  bill  of  lading  providing  that  property 
not  removed,  by  the  perty  entitled  to  reoeive  it,  within  48  hours 
after  the  notioe  of  its  arrival,  may  be  kept  in  car,  depot  or  place  of 
delivery  of  the  eatki,3ol4eet  to  a  MUKiulbk  olu^ 
to  the  eanier'e  raepoudbili^  as  wamoiiaenian  aaly,  or  may,  at  the 
eanier'e  ofitioD,  be  etoied  in  a  pabUo  or  Beeneed  waiehouae  at  the 
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owner's  oost  and  ride,  md^eet  to  s  Uen  f or  flie  euifar's  freight  and 
otfaflr  ohazges,  the  oanier  remainB  liable  qua  oairier  duiing  the 
48-hoiir  period,  pending  delivery.   P.  430. 

2.  A'oarioad  of  goods,  upon  arrival  at  destination,  was  plaoed  upon  the 
railroad's  public  delivery  track,  and  the  consignee,  having  been 
notified,  accepted  the  car,  broke  the  seals  thereon  and  proceeded  to 
unload.  HM^  that  this.did  not  constitute  a*  ddivery  of  the  goods 
and  that  a  kas  of  part,  oceurting  dnimg  the  unloading  and  witlun 
the  4Miottr  perM  provided  in  the  faiU  of  lading  ttf  si^N^ 
be  borne  by  the  laihoad.  P.  431. 

291  Illinois,  149,  affinned. 

Certiorabi  to  review  a  judgment  of  the  Supreme 
Court  of  niinoia  affirming  a  judgment  for  damages, 
rendered  in  fiavor  of  the  present  respondent  by  the  Ap- 
pellate Court  of  that  State  upon  an  appeal  iiom  a  con- 
trary judgment  of  the  Municipal  Court  of  Chicago.  T%e 
facts  are  stated  in  the  opinion. 

Mr.  Frank  H.  Towner^  with  whom  Mr.  Ralph  M.  Shaw 
was  on  the  briefs,  for  petitioner. 

Mr.  WiUiam  B.  MouUon,  with  whom  Mr.  Joseph  A. 
Bates  was  on  the  brief ,  for  respondent. 

«  • 

Mr.  JuBTiCB  McEbnna  delivered  the  opinion  of  the 
<»urt. 

Action  in  the  Municipal  Court  of  Chicago  for  damages 
for  loss  on  several  shipments  of  grapes,  four  carrots, 
shipped  in  sound  and  merchantable  condition. 

On  receipt  of  the  shipments  bills  of  lading  were  issued.^ 
The  total  loss  is  alleged  to  have  been  126  baskets  of  grapes 
of  the  value  of  $23.30.  The  Municipal  Coiut  found  against 
plaintiff  (respondent  here,  and  it  will  be  so  referred  to). 
The  judgment  was  reversed  *1i>y  the  Appellate  Court, 
First  District  of  the  Stisite,  and  judgment  awarded  re- 
spondent which  was  affirmed  by  the  Supreme  Court  of 


MICH.  GENT.  R.  R.  9.  MARK  OWEN  ft  CO.    429 
427.  Opiiiioii  of  the  Court. 

the  State,  to  wbidk  an  appeal  was  granted  because  the 
Court  of  Appeals  considered  that  the  case  mvdived  ques- 
tions of  importance  ''on  account  of  principal  and  col- 
lateral interests''  which  should  be  passed  upon  by  the 
Supreme  Court. 

Our  review  is  concerned  with  questions  ci  law;  the  facts 
are  undisputed.  It  is  stipulated  that  the  cars  were  trans- 
ported by  the  Railroad  Company  from  their  respective 
points  of  origin  to  GhicagOi  arriving  there  at  ditferent 
days  and  times  of  day.  Upon  the  arrival  of  eadi  car  it 
was  placed  on  a  public  delivery  track  of  the  Railroad  Com- 
pany and  notice  thereof  given.  Respondent  accepted 
each  car,  brealdng  the  seals  thereof.  And  it  is  stipulated 
that,  at  the  time  respondent  started  to  unload,  each  of  the 
cars  contained  the  numbca*  of  baskets  and  pounds  of 
grapes  received  for  transportation.  The  loss,  whatever 
there  was,  occurred  after  the  acceptance  of  the  cars  and 
after  their  unloading  had  commenced,  and  whether  the 
Railroad  Company  is' liable  therefor,  and  in  what  ci^Musity 
Sable— whether  as  carrier  or  warehouseman,  or  at  all— is 
the  question  in  the  case« 

The  answer  depends  upon  the  construction  to  be  ffym 
to  the  first  paragraph  of  section  5  of  the  bill  of  lading. 
It  is  as  follows: 

''Property  not  removed  by  the  party  entitled  to  receive 
it  within  forty-eif^t  boms  (exclusive  of  legal  holidays) 
after  notice  of  its  arrival  has  been  duly  sent  or  given 
may  be  kept  in  car,  depot,  or  place  of  delivery  of  the  car- 
rier, or  warehouse,  subject  to  a  reasonable  charge  for 
storage  and  to  carrier's  responsibility  as  warehouseman 
only,  or  may  be,  at  the  option  of  the  carrier,  removed  to 
and  stored  in  a  public  or  licensed  warehouse  at  the  cost  of 
the  owner  and  tibere  held  at  the  owner's  risk  and  without 
liability  on  the  part  of  the  carrier,  and  subject  to  a  lien 
for  all  freight  and  other  lawful  dbarges,  including  a  reason- 
able charge  for  storage.^ 
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Regarding  the  wonb  of  the  section  merely,  they  are 
clear  enou^^i  and  present  no  ''double  sense.''  But  con- 
troversiee  have  arisen  and  judicial  judgnients  have  di- 
vided upon  them.  The  point  of  the  controversies  has 
been,  and  is,  as  to  the  relation  bf  the  carrier  to  a  shipment 
within  48  hours  after  notice  (rf  its  arrival  has  been  duly 
sent  or  given,  and  the  contentions  upon  the  pomt  are  in 
sharp  antagonism.  That  of  respondent  is  that  the  Rail- 
road CJompany  during  the  48  hours  is  responsible  as  a  car- 
rier, this  relation  not  terminating  until  the  ei^iration  of 
that  time.  The  contention  of  the  Railroad  Company  is 
oonfra,  and  that  it  is  liable  neither  as  carrier  nor  as  ware- 
hous^nan, — -not  as  carrier  because  the  shipment  had  been 
delivered  and  accepted — not  as  warehouseman  because 
no  negligence  has  been  proved  against  it.  The  Supreme 
CJourt  decided  against  the  contentions  of  the  Railroad 
CJompany  and  held  it  liable  for  loss  on  all  of  the  ship- 
ments. As  to  three  of  them  we  may  say  immediately, 
in  disposition  of  them,  respondent  withdraws  any  claim 
on  account  of  them  and  confines  the  issue  to  one  car 
which  was  undoubtedly  unloaded  within  48  hours  of 
the  notice  of  its  arrival.  There  if  question  of  the  other 
cars. 

The  importance  <rf  the  issue,  however,  still  remains, 
althoui^  it  is  oonoemed  with  only  31  baskets  of  grapes 
of  the  vahie  of  $8.68,  and  the  diflSoulty  of  its  determination 
is  indicated  by  the  fact  of  the  diversity  of  judicial  reason- 
ing upon  alike  issue  in  other  cases.  And.  counsel  h&ve  been 
at  pains  to  set  the  cases  in  opposition  with  approving  or 
disapproving  comment  of  their  own. 

Hie  differences  of  the  cases  cannot  be  reconciled  and  a 
review  of  them  for  the  purpose  of  selection  would  mani- 
festly extend  this  q;»inion  to  a  great  length.  Their  out* 
side  prindide  is  sinqple  enou|^;  the  bill  of  lading  is  a 
contract  between  the  transportation  con^MUiy  and  him 
who  is  interested  in  the  shipment,  and  legal  when 
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within  the  polioy  and  ediets  of  the  law  regulating  that 
idation.^ 

By  itconing  to  seetkm  6  of  the  faill  of  lading,  it  will  be 
seen  that  it  8iq>poBeB  a  contingency  and  i»ovideB  tor  ito 
oceuirance.  It  mppoeeB  that  property  may  not  be  re- 
moYsd  when  it  has  reached  destinationi  and  is  available 
for  delivery,  and  two  periods  of  time  are  provided  for. 
One  of  48  hours  after  notice  <rf  the  arrival  of  the  property 
has  bejBn  sent  or  given.  During  this  time  there  is  no  dec- 
laratiim  of  the  relation  of  the  RaibxMul  Company  to  the 
property.  The  other  period  commences  at  the  eaqpiraticm 
of  the  first  or  484iour  period,  during  whidi  the  provision 
is  that  the  i^operty  is  subject  ''to  carrier's  responsibility 
as  warehouseman  only."  The  con^Murison  has  its  sig- 
nificance and  must  be  accounted  for.  Realizing  this,  the 
Railroad  Company  makes  a  distinction^  Its  contention 
is  that,  ^i^iere  delivery  has  been  made  of  the  property, 
asit  insists  was  true  in  the  case  at  bar,  the  responsibility 
of  tiie  Railroad  Company  as  carrier  immediately  ceases. 
If,  however,  it  is  neither  delivered  nor  removed  within 
48  hours  after  notice  of  its  arrival,  the  responsibility  of 
the  Railroad  Company  thereafter  is  that  of  ''warehouse^ 
man  only." 

To  the  distinction  and  the  contention  based'  upon  it 
the  Suprane  Court  <rf  the  State  answeied  that  the  bill  of 
lading  provides  for  property  ''not  renK>ved" — not  to 
property  '^deUverikl"  or  "not  delivered,"  and  it  must  be 
taken  at  its  word. 

The  answer  puts  too  much  emphasis  upon  the  distinc- 
tion between  property  removed  and  property  delivered. 


» Tism  it  Poe^  Sy.  Co.  v.  JBeiM,  188  U.  8. 621;  iJCanMs  Ci^  i5ou(^ 
em  Ry.  Co.  v.  Carl,  227  U.  8. 639;  Oeorffia,  Florida  A  Alabama  Ry.  Co.  v. 
BtUi  MiUing  Co.,  »l  V.  8. 190;  Si.  Louia,  Iron  Mountain  A  Southern 
By.  Co.  V.  StarbM,  243  U.  8. 592;  Miiaouri,  Kanaaa  A  Tmu  By.  Co.  v. 
Ward,  214  U.  8. 383;  Soidhem  By.  Co.  v.  Awott,  240  U.  8. 632;  Brie 
B.  B.  Co.  v.  Skuari,  2S0U.  8. 466. 
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The  property  here  was  not  detivered ;  access  was  only  given 
to  it  that  it  might  be  removed;  and  48  hours  were  given 
for  the  purpose.  Pending  that  time  it  was  within  the 
custody  of  the  Raihx)ad  Company,  the  CJompany  having 
the  same  relation  to  it  that  the  Company  acquired  by  its 
receipt  and  had  during  its  transportation. 
.  The  bill  of  lading  is  definite,  as  we  have  pointed  out, 
in  its  provisions  and  of  the  time  at  which  responsibility 
of  the  Company  shall  be  that  of  warehouseman,  and  by 
necessary  implication,  therefore,  imtil  that  responsibility 
attaches,  that  of  carrier  exists. 

All  the  elements  of  the  case  considered  and  assigned 
their  persuasive  force,  we  think  the  judgment  of  the  Su- 
preme Court  should  be  and  it  is 

Affirmed. 

Mr.  Jubticb  MgRetnoldb,  dissenting: 


cause  is  important  because  of  what  had  been  said 
concerning  section  5  of  the  Uniform  Bill  of  Lading,  ap- 
proved and  reconmiended  by  the  Interstate  Commerce 
Commission  after  mudi  consideration  and  repeated  con- 
ferences between  carriers  and  shippers,  extending  through 
four  years. 

In  theur  report,  14  I.  C.  C.  (1908),  346,  34^,  349,  350, 
the  Commission  said: 

''This  proposed  bill  of  lading— for  the  two  forms  may 
be  considered  as  one  in  what  we  have  further  to  say— is 
submitted  for  adoption  by  the  carriers  and  use  by  the 
shipping  public  with  considerable  confidence.  It  is  not 
claimed  to  be  perfect,  and  experience  may  develop  the 
need  of  fmrther  modifications,  but  it  represents  the  most 
intelligent  and  exhaustive  efforts  of  those  who  undertook 
its  preparation  to  agk^e  upon  a  bill  of  lading  which  should 
be  reasonably  satisfactory  to  the  railroads  and  the  public. 
It  is,  of  course,  more  or  less  a  compromise  between  oppos- 
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ing  jntereBts,  because  on  the  one  hand  it  impoBes  obliga- 
tions of  an  important  character  which  carriers  have  not 
heretofore  assumed,  and  on  the  other  retains  exemptions 
to  which  some  shippers  may  object,  and  perhaps  not  with- 
out substantial  reason.  As  we  are  advised,  it  is  in  some 
respects  less  favorable  to  the  shipper  than  the  local  laws 
or  regulations  of  one  or  more  states,  but  is  more  favorable 
to  the  shipper  than  the  local  laws  or  regulations  :of  most 
of  the  states.  On  the  whole,  it  is  believed  to  be  the  best 
adjustment  which  is  now  practicable  of  a  controversy  of 
long  standing  which  affects  the  business  interests  of  the 
entire  countiy.  .  •  .  The  circumstances  imder  which 
the  work  of  tiie:  joint  committee  has  been  conducted  and 
the  substantial  agreement  on  most  points  by  the  different 
interests  concerned,  to  say  nothing  of  direct  assurances 
from  representatives  of  the  carriers,  warrant  us  in  ex- 
pecting that  the  assenting  roads  will  adopt  the  bill  upon 
our  recommendation.  We  therefore  assume  that  the 
railroads  in  Official  Classification  territory,  whose  pro- 
posed action  was  the  subject  of  the  original  investiga- 
tion, will  adopt  and  use  this  bill,  to  the  extent  above 
indicated, '  from  and  after  the  date  named  for  that  pur- 
pose. We  shall  also  expect  that  railroad  carriers  subject 
to  the  act  outside  of  Official  Classification  territory  will 
adopt  and  use  this  bill  of  lading  to  the  same  extent  and 
from  and  after  the  same  date.  Tliere  may  be  peculiar 
conditions  in  western  and  southern  territory  which  re- 
quire some  modifications  of  or  additions  to  this  standard 
bill,  but  the  desirability  of  tmiform  usage  is  so  great  and 
the  reasons  for  it  so  obvious  as  to  justify  the  expectation 
that  carriers  in  western  and  southern  territory  wiU  adopt 
the  bill  in  question  to  the  fullest  extent  practicable  with- 
out abridging  any  just  privileges  which'  their  shippers 
now  enjoy." 

The  language  in  controversy  was  not  selected  by  the 
carriers  alone;  they  reluctantly  accepted  the  whole  in- 
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strument  rather  than  dictated  it  to  others.  Texas  A 
Pacific  By.  Co.  v.  Reisa,  183  U.  S.  621,  holding  that  doubt* 
ful  piovisioiis  should  be  resolved  in  the  skipper's  favor, 
is  not  applicable.  The  agreement  ou^^t  to  be  construed 
and  apptied  as  one  arrived  at  throu^^  deliberate  nego- 
tiation by  intelligent  parties  seeking  to  make  some  de6nite 
statement  or  modification  of  common-law  rules  concerning 
their  rights  and  liabilities. 

The  carrier  acknowledges  receipt  of  ''the  properly 
described  .  .  .  marked,  consigned  and  destined  as 
indicated  below,  which  said  carrier  (which  word  is  to  be 
understood  throu^^ut  this  bill  of  lading  as  tneaning  any 
person  or  corporation  in  possession  of  the  property  under 
the  bill  of  lading)  agrees  to  carry  to  its  usual  place  ci 
deliveiy  at  said  destination,  if  on  its  road,  otherwise  to 
deliver  to  another  carrier  on  the  route  to  said  destination." 

Among  other  things,  section  1  provides: 

"The  carrier  or  party  in  possession  of  any  of  the  prop- 
erty herein  described  shall  be  liable  for  any  loss  thereof 
or  damage  thereto,  except  as  hereinafter  provided.  .  .  . 
When  in  accordance  with  general  custom,  on  account  of 
the  natme  of  the  property,  or  when  at  the  request  of  the 
shipper  the  properly  is  traneported  in  open  cars,  the  car- 
rier or  party  in  possession  (except  in  case  of  loss  or  dam- 
age by  fire,  in  which  case  the  liability  shall  be  the  same  as 
thou^  the  property  had  been  carried  in  closed  cars) 
shall  be  liable  only  for  negligence,  and  the  burden  to 
prove  freedom  from  such  negligence  .shall  be  on  the  car- 
rier or  party  in  possession.'^ 

Section  5  follows: 

''Property  not  removed  by  the  party  entitled  to  receive 
it  within  f orty-^^t  hours  (exclusive  of  legal  holidays) 
after  notice  of  its  arrival  has  been  duly  sent  or  given  may 
be  kepv  in  car,  depot,  or  place  of  delivery  of  the  carrier, 
or  warehouse,  subject  to  a  reasonable  chaige  for  storage 
and  to  carrier's  responsibility  as  warehouseman  only,  or 
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may  be,  at  the  option  of  the  carrier;  removed  to  and  stored 
in  a  public  or  licensed  warehouse  at  the  cost  of  the  owner 
and  there  held  at  the  owner's  risk  and  without  liabilily 
on  the  part  of  the  carrier,  and  subject  to  a  lien  for  all 
freight  and  other  lawful  chargeSi  including  a  reasonable 
chai^ge  for  storage.'' 

The  Uniform  Bill  does  not  purport  to  specify  all  ri^ta 
ajnd  obligations  of  the  parties  as  between  themselves,  but 
leaves  these  as  established  by  law,  except  when  and  as 
otherwise  provided.  Particularly,  it  does  not  undertake 
to  define  what  shall  constitute  delivery  to  the  consignee. 

"In  order  to  simplify  the  issues  the  respondent"  con- 
fines its  claim  here  to  losses  from  car  No.  22049 — ^$8.68. 
The  parties  stipulated  that  this  car  ''arrived  in  Chicago 
on  October  8, 1914,  was  placed  on  a  public  delivery  team 
track  on  October  9, 1914,  at  8  <X)  A.  M.  o'clock;  that  notice 
of  arrival  and  placement  of  said  car  was  given  to  the  plain- 
tiff herein  on  October  9,  1914,  at  9  A.  M.  o'clock;  that 
plaintiff  accepted  said  car,  broke  the  seak  thereon,  and 
started  to  unloackit  on  October  9,  1914,  at  9:30  A.  M. 
o'clock;  and  that  the  unloading  of  said  car  was  com- 
pleted by  the  plaintiff  on  October  9,  1914,  at  6  P.  M. 
o'clock.  .  .  .  That  at  the  time  the  plaintiff  accepted 
and  started  to  unload  each  of  said  cars,  every  car  con- 
tained the  same  number  of  baskets  and  pounds  of  grapes 
as  were  received  by  the  defendant  in  said  car  for  trans- 
portation at  the  point  of  ori^  thereof,  named  herem, 
and  that  at  said  time  the  doors  of  each  of  said  cars  were 
sealed  with  the  same  seals  intact  as  were  placed  on  them 
l^  the  defendant  when  it  received  said  grapes  for  trans- 
portation/' 

The  circumstances  accompanying  acceptance  and  un- 
loading are  not  revealed  except  as  above  stated.  Whether 
these  suffice  clearly  to  establish  final  and  complete  de- 
fiyery  of  possession  of  the  freight  to  the  consignee  may 
be  questioned,  but  mere  consideration  of  the  bill  cannot 
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solve  the  diflteulty.  Hi  as  matter  of  fact,  the  coii£dgiiee 
was  put  into  actual  possession,  of  the  property  within 
forty-eight  hoursi  it  must  be  clear  that  the  carrier's 
liability  as  insurer  ceased  when  he  accepted  control. 

What  constitutes  delivery  by  a  railroad  carrier  suffi- 
cient to  change  its  responsibility  from  insurer  to  ware- 
houseman has  given  occasion  for  much  difference  of 
opinion. 

The  so-called  New  York  rulci  the  strictest  against  the 
carrier,  ''is  stated  to  be  that  if  the  consignee  is  presenti 
upon  the  arrival  of  the  goods,  he  must  take  them  without 
unreasonable  delay;  if  he  is  not  present,  but  lives  at  or  in 
the  immediate  vicinity  of  the  place  of  delivery,  the  car- 
rier must  notify  him  of  the  arrival  of  the  goods,  and  then 
he  must  have  a  reasonable  time  to  remove  them;  if  he  is 
absent,  unknown  or  cannot  be  found,  the  carrier  may  store 
them;  and  if,  after  notice  of  the  arrival  of  the  goods,  the 
consignee  has  had  a  reasonable  opportunity  to  remove 
them,  and  does  not,  he  cannot  hold  the  carrier  longer  as 
an  insurer.''   Hutchinson  on  Carriers,  3rd  ed.,  §  708. 

The  Massachusetts  rule  has  be^i  thus  stated:  ''All  that 
could  be  required  of  railways  was  a  safe  deposit  of  the 
goods  upon  the  platform  or  in  the  warehouse  of  the  road 
at  the  end  of  the  transit,  to  await  deli  very  to  the  consignee, 
when  he  should  call  for  them,  and  that  from  the  time  of 
sucn  deposit,  even  without  notice  by  the  carrier  to  the 
consignee,  the  liability  of  the  former  lyas  changed  from 
that  of  common  carrier  to  warehouseman."  Hutchinson 
on  Carriers,  3rd  ed.,  §  702. 

The  New  Hampshire  rule  continues  the  carrier's  liability 
as  iiisurer  until  the  consignee  has  had  a  reasonable  time 
to  receive  the  goods  after  their  arrival  at  destination. 
During  that  period  "The  servants  of  the  carrier  still 
continue  la  charge  of  them.  They  are  equally  shut  off 
from  observation  and  the  oversight  of  others  as  when  in 
thmsit;  and  if  they  are  lost,  damaged,  or  purloined,  he 
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has  no  greater  opportunity  <rf  aBoertaining  or  proving 
by  whoBe  fault  or  negligenoe  it  was  done,  than  if  such  loss 
had  occurred  during  the  transportation.  CJonsequently, 
the  same  reasons  for  holding  the  carrier  to  extraordinary 
responmbilily  during  the  transportation  of  the  goods 
exist  after  thdr  arrival,  at  least,  until  the  owner  or  con- 
signee shall  have  had  an  opportunity  to  take  them  in 
charge.''   Hutchinson  on  Carriers,  3rd  ed*,  §  704: 

Undoubtedly,  the  Uniform  Bill  was  prepared  with  the 
above  ruleB  in  mind.  It  did  npt  adopt  any  of  them,  but 
Idft  the  matter  to  which  th^  relate  for  determination 
by  the  courts. 

It  should  be  noted  that  the  bill  acknowledged  receipt 
of  property  ''which  said  carrier  ...  agrees  to  carry 
to  its  usual  place  of  delivery  at  said  destination,  if  on  its 
road,  otherwise  to  deliver  to  another  carrier  on  the  route 
to  said  destination."  And  further,  that  ^the  carrier  or 
party  in  possession  of  any  of  the  property  herein  described 
shall  be  liable  for  any  loss  th^-eof  or  damage  thereto, 
except  as  hereinafter  provided.'' 

The  special  purpose  of  section  6  was  to  protect  the  car- 
rier by  placing  an  extreme  limit  upon  the  time  during 
whicU  freight  mig^t  remain  with  it  without  charge  for 
storage;  and  also  to  define  the  carrier's  ri^t  and  obliga- 
tion thereafter.  The  unnecessary  delay  incident  to  un- 
.  loading  and  the  imdue  utilization  of  railroad  cars  and 
warehouses  by  consignees  for  storage  purposes  had  se- 
riously hindered  prompt  movement  of  freight,  and  proper 
employment  of  equipment.  This  section  does  not  pur- 
port to  establish  any  rule  of  liability  during  the  forty- 
eight  hours,  but  leaves  that  to  be  determined  by  appli- 
cation of  the  conunon  law  to  the  circumstances.  To 
say  that  a  carrier  insures  for  forty-eight  hours  although 
the  consignee  has  taken  actual  custody  of  the*  goods 
would  seem  an  absurd  conclusion.  And  the  practical 
impossibilily  of  stationing  an  agent  at  every  car  within 
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a  great  terminal  while  freight  is  being  removed  by  thou- 
sands of  consignees  and  their  agents — ^a  necessary  precau- 
tion if  thefts  or  mistakes  by  any  one  of  them  must  be 
prevented — ^makes  it  manifest  that  the  Interstate  Com- 
merce Commission  would  not  have  sanctioned  the  re- 
sponsibility now  claimed  and  that  the  carriers  would  not 
have  acquiesced.  I  cannot  think  there  was  purpose  to 
burden  carriers  beyond  the  most  stringent  of  the  rules 
above  referred  to. 

The  fair  inference  from  the  facts  stipulated  is  that  the 
consignee  received  possession  and  control  of  his  goods 
before  the  loss  occurred.  A  carrier's  responsibility  as 
insurer  depends  upon  exclusive  possesoion  and  control 
and  must  cease  when  these  end.  The  modified  one  pre- 
scribed by  the  Uniform  Bill  for  goods  shipped  in  open 
cars  where  such  possession  and  control  is  difficult  or  im- 
possible to  maintain  gives  practical  recognition  to  the 
iBal  basis  upon  which  liability  rests.  Here  the  car  was 
opened,  examinedi  accepted  and  apparently  thereafter 
remained  in  chaige  of  the  consignee.  Yet,  it  is  said  the 
deUveiy  was  not  sufficient  to  terminate  liability  as  in- 
surer but  that  this  continued  because  of  section  5,  which 
in  plain  terms  refers  only  to  removal.  It  must  not  be  for- 
gotten that  we  are  not  dealing  here  with  a  question  of 
due  care  but  with  the  absolute  liability  of  an  insurer. 

It  is  not  good  reasoning  to  conclude  that  because  an 
e3ctreme  limit  is  placed  upon  the  time  during  which  freight 
may  remain  in  a  car  without  charge,  therefore  the  car- 
rier's liability  as  an  insurer  continues  during  sack  time. 

The  Uniform  Bill  is  in  common  use  and  the  opinion  of 
the  court  will  be  far-reaching.  /The  subject  therefore 
seems  suffid^tly  important  to  demand  an  indication  of 
the  reasons  whidHead  me  to  dissent. 
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NATION. 

APPBAL  nOU  THB  COUBT  OF  CLAIMS. 
No.  129.    Aigued  Januuy  12,  1921.— Dedded  June  1,  1021. 

The  Choctaw  Nation  oonstitated  four  penooB  a  dele^Bitioii  to  reproBeiit 
it  inprearingmoiiQr  daima  against  the  United  States,  promised  them 
a  peroentage  for  their  services  rendered  and  to  be  rendered,  and, 
iriien  an  appropriation  was  secured  from  CJongrioss  as  a  result  of 
many  yeais  of  negotiations  and  jnoceedingB  during  whidi  the 
delegates  were  succeeded  by  others,  passed  an  act  appropriating  the 
agreed  percentage  out  of  the  fund  held  by  the  United  States,  with  a 
direction  that  it  be  paid  to  the  two  existing  delegates,  as  successors  of 
the  preceding  delegates,  to  enable  them  "to  pay  the  expenses  and 
discharge  the  obligation  in  the  prosecution  of  said  claim,  and  to  settle 
with  the  reefpective  distributees  of  said  delegation,"  the  act  further 
declaring  that  payment  to  the  two  delegates  should  be  accepted  as  a 
compete  payment  and  final  discharge  of  all  obligations  of  the  Qioo- 
taw  Nation  to  the  delqsation  and  as  a  full  and  final  settlement  of 
the  amount  due  under  its  contract.  Upon  these  and  other  subsidiary 
facts, — 

HM:  (1)  That  the  obligation  of  the  Choctaw  Nation  was  to  the  del- 
egates individually  and  not  to  the  delegation  as  a  body,  and  that  the 
two  existing  delegates,  in  collecting  and  disbursing  the  mon^,  were 
agents  of  the  Nation  merely,  so  that  its  payment  to  them  did  not 
discharge  the  Choctaw  Nation's  obligation  to  the  heirs  of  a  former 
ddegate  who  had  rendered  psrt  of  the  service.   P.  444. 

(2)  That  while,  under  the  act  authorising  this  suit  (May  29,  1906, 
c.  216,  S  5,  36  Stat.  444,  445),  any  right  of  such  heirs  to  recover  on 
account  of  service  and  expenditures  by  their  ancestor  must  be 
determined  not  upon  his  contract  but  upon  the  principle  of  quantum 
tneruUf  a  petition  alleging  valuable  services  should  not  be  rejected 
upon  the  technical  ground  that  it  asserted  and  relied  upon  the  con- 
tract.  P.  445. 

54  Ct.  dms.  55,  reversed. 

The  case  is  stated  in.  the  opinion. 
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Mr.  Horry  Peyton^  with  whom  Mr.  Jame%  K.  Janes  and 
Mr.  W.  N.  Redwine  were  on  the  briefB/  for  appellants. 

TAe  iSoZiator  General  for  appellee. 

Mr.  Justicb  MgEbnna  delivered  the  opinion  of  the 
court. 

This  suit  IB  basedi  as  its  ultimate  foundation,  on  an  Act 
of  Congress  of  May  29, 1908,  c.  216,  §  5,  35  Stat.  444,  445, 
which  provides  as  follows : 

''That  the  Court  of  Claims  is  hereby  authorized  and 
directed  to  bear  and  adjudicate  the  claims  against  the 
Choctaw  Nation  of  Samuel  Garland,  deceased,  and  to 
render  judgment  thereon  in  such  amounts,  if  any,  as 
may  appear  to  be  equitably  due.  Said  judgment,  if  any, 
in  favor  of  the  heirs  of  Garland  shall  be  paid  out  of  any 
fimds  in  the  Treasury  of  the  United  States  belonging  to 
the  Choctaw  Nation,  said  judgment  to  be  rendered  on  the 
principle  of  quantum  meruit  for  services. rendered  and 
expenses  incurred.  Notice  of  said  suit  shall  be  served  on 
the  governor  of  the  Choctaw  Nation,  and  the  Attorney 
General  of  the  United  States  shall  appear  and  defend  in 
said  suit  on  behalf  of  said  nation." 

The  case  is  not  easily  stated,  though  simple  in  ultimate 
resolution.  It  turns  upon  the  relation  of  Samuel  Garland 
and  his  right  to  compensation  as  one  of  the  delegation  of 
the  Choctaw  Nation  to  procure  for  the  Nation  a  recog^- 
tion  and  payment  of  money  due  from  the  United  States 
in  settlement  of  or  in  payment  fo^  lands  east  of  the  Mis- 
sissippi River  ceded  to  the  United  States  under  certain 
treaties.  The  case  as  made  Iff  the  petition  is  this :  Sam- 
uel Garland  was  a  member  of  the  Choctaw  Tribe  of  In- 
dians and  in  1853  he,  with  three  others,  were  created  a 
delegation  and  authorized  to  settle  all  unsettled  business 
between  the  ChoctaW  Nation  and  the  United  States.    Id 
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1855  the  Chiefs  of  the  Nation  agreed  to  pay  the  dele- 
gatioiii  naming  themi  twenty  per  cent,  upon  all  the  claims 
arising  to  the  Nation  or  individuals  for  their  services  in 
negotiating  the  treaty  and  for  other  services  which  were 
to  be  rendered  thereafter  in  Washington. 

In  pursuance  of  this  authority  they  entered  into  nego- 
tiations with  the  United  States  for  settlement  of  the  con- 
troversies concerning  what,  if  anything,  was  due  on  ac- 
count of  matters  growmg  out  of  certain  treaties  (they 
are  set  out  in  the  petition)  and  for  the  payment  for  lands 
ceded  to  the  United  States  by  the  Choctaws. 

The  result  was  the  direction  by  an  Act  of  Congress 
(1888,  25  Stat.  230)  of  the  payment  to  the  Choctaw  Na- 
tion of  the  sum  of  t2|858|798.62  in  satisfaction  of  a  judg- 
mient  of  the  Court  of  Claims  in  favor  of  th^i  Nation. 

On  February  25,  1888,  the  Nation,  ou  account  of  the 
deatli  of  Samuel  Garland,  and  for  the  purpose  of  paying 
his  estate  and  the  other  members  of  the  delegation,  ap- 
pointed Campbell  LeFlore  and  Edmund  McCurtain 
agents  of  the  Nation  to  make  requisition  upon  the  United 
States  for  the  amount  due  Garland  and  the  other  delegates 
for  the  services  rendered  the  Nation,  and  for  moneys  ex- 
pended by  them.  Twenty  per  cent,  of  the  amount  ap- 
propriated by  Congress  to  pay  the  judgment  of  the  Coiut 
of  Claims  was  the  amount  fixed  to  be  paid. 

The  appointment  of  LeFlore  and  McCurtain  was  with- 
out the  consent  of  Garland's  estate  or  the  consent  of  his 
heirs. 

LeFlore  and  McCurtain  collected  from  the  United 
States  $638,919.43,  the  same  being  twenty  per  cent,  of 
the  judgment  of  the  Court  of  Claims,  and  were  charged 
with  the  duty  of  distributing  the  same  equally. 

In  1889  they  paid  to  the  heirs  of  Garland  143,943.20, 
but  refused  to  pay  the  balance  due  -amoimting  to 
$115,786.65. 

The  Nation  has  never  denied  the  indebtedness  to  the 
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estate  of  Garland  but  recogaued  it  by  an  act  passed  by 
its  General  Council  in  1897  and  autlioriMd  its  payment 
by  warrants  issued  by  the  national  auditor. 

The  act  was  vetoed  for  the  reason  that  it  would  exhaust 
the  available  funds  in  the  treasury  of  the  Nation  and  force 
the  closing  of  the  Choctaw  schools.  The  estate  having 
no  power  to  sue  the  Nation,  could  not  do  so  until  author- 
ized by  an  act  of  Congress. 

The  petition  sets  forth  the  req)ective  intcgfests  of  the 
heirs  of  Garland. 

The  Court  of  Claims  found  some  of  these  facts  but 
found  other  facts  and  concluded  from  them  that  the  con- 
tract of  the  Nation  was  with  the  delegates  as  a  bocfy  and 
that  the  Nation  was  not  responsible  for  any  failure  on 
the  part  of  LeFlore  to  pay  the  estate  of  Garland  all  that 
was  due  Garland.  In  other  words^  the  court  held  that 
LeFlore  and  McCurtain  were  not  the  '^ 'agents'  of  the 
Choctaw  Nation,  for  whose  misapplication  of  the  fund, 
if  they  did  misapply  it,  the  Nation  was  Hable/'  but  that 
they  were  when  dealt  with  ''the  delegation,  the  successors 
of  tiie  original  delegation,  standing  in  such  relation  to  the 
Nation  and  to  other  members  of  the  delegation  or  their 
beneficiaries  that  the  payment  made  to  them  as  it  was 
made,  is  to  be  held  an  acquittance  of  the  nation.'' 

The  conception  of  the  opinion  is  that  the  del^^tion 
wais  a  unit,  constituted  such  and  intended  to  act  as  such, 
the  survivors  or  even  the  survivor  of  those  appointed 
succeeding  to  the  powers  and  ri^ts  of  deceased  delegates, 
that  the  Nation  so  regarded  and  so  dealt  with  them,  and 
that,  therefore,  LeFlore  and  McCurtain  succeeded  to  the 
rights  of  the  delegation,  could  receive  the  powers  con- 
ferred upon  them  by  the  enactment  of  February' 25, 1888, 
and  could  accept  any  sums  that  came  to  them  under  that 
enactment  ''as  a  complete  payment  and  a  final  dischai^s 
of  all  debts  and  obligations  of  the  Choctaw  Nation  to" 
the  delegation  under  the  contract  of  1853. 
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This  being  the  conception  of  the  court  its  final  conclu- 
sion was,  that  the  payment  made  to  LeFloFe  and  McQur- 
tain  served  to  discharge  the  Nation  from  any  further 
liability  to  the  delegation  or  any  member  thereof  or  their 
repi'esentatives,  and  on  that  ground  it  ordered  the  case  to 
be  dismissed. 

As  we  have  seen,  there  was  a  delegation  constituted,  and 
Garland  was  a  member  of  it,  and  its  compensation  was 
agreed  to  be  'twenty  per  cent,  upon  all  claims  arising 
or  accruing  to"  the  "Nation  or  to  individuals  under  the 
treaty  of  June  22,  1855,  for  their  services  in  negotia- 
ting said  treaty  and  for  other  services  which  are  to  be 
rendered  hereafter  at  Washington."  It  will  be  observed 
there  was  no  disposition  of  the  amoiint  that  might  be 
received,  nor  distribution  of  it  nor  of  the  services  that 
might  be  required  to  be  performed,  nor  designation  of 
who  was  to  receive  or  control  it. 

Delegates,  however,  died  and  others  were  appointed 
in  like  generality,  and  finally  there  was  a  concentration 
in  LeFlore  and  McCurtain,  and,  the  National  Council, 
reciting  that  the  delegates  preceding  LeFlore  and  Mc- 
Curtain had  recover^  from  the  United  States  $2,- 
858,798.62,  and  that  the  delegates  were  entitled  to 
twenty  per  cent,  of  the  amount,  that  percentage  was  ap- 
propriated out  of  the  fund  and  directed  to  be  paid  to 
LeFlore  and  McCurtain  as  delegates  and  successors 
of  the  delegates  of  1853,  "to  enable  them  [LeFlore  and  Mc- 
Curtain] to  pay  the  expenses  and  discharge  the  obliga- 
tion in  the  prosecution  of  said  claim  [the  claim  of  the  Na- 
tion against  the  United  States],  and  to  settle  with  the 
respective  distributees  of  said  delegation." 

There  was  also  an  appropriation  for  other  smns  due 
the  delegation  and  it  was  enacted  that  all  of  the  sums 
should  be  paid  to  LeFlore  and  McCurtain,  describing 
them  as  successof^  to  the  other  delegates  and  when  so 
paid  to  be  accepted  "as  a  complete  payment  and  a  final 
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discharge  of  all  debts  and  obligatioiis  of  the  Choctaw 
Nation  io  said  delegation"  under  the  contract  of  their 
appointment.  And  it  was  enacted  that  the  amounts  pro- 
vided to  be  paid  should  ''be  accepted  as  full  and  final 
settlement  of  the  amount  due  under  their  respective  con- 
tracts" and  the  remainder  of  the  amount  appropriated 
by  Congress  should  be  retained  in  the  Treasury  of  the 
United  States,  subject  to  the  legislation  and  requisition 
of  the  Nation. 

In  1873,  however,  there  was  recognition  of  liability  to 
the  delegates  and  it  was  provided  that  the  National 
Treasurer  be  authorised  to  receive  the  appropriation  and 
to  pay  (among  other  obligations)  ''20  per  cent  of  such 
appropriation  for  the  delegates  of  1853  and  1854,  to  enable 
them  to  discharge  all  liabilities  and  obligations  imder 
said  contracts  [there  were  other  contracts  than  that  with 
the  delegates]  and  all  exptiises  necessarily  incurred  in 
recovering  said  claim."  It  was  provided  that  all  just 
debts  due  the  Nation  from  the  delegation  should  first  be 
deducted. 

The  enactment  of  1888  was  a  deputation  to  LeFlore  and 
McCurtain  to  collect  and  disburse  the  congressional  ap- 
propriation, and  they  became  for  that  purpose  the  agents 
of  the  Nation,  not  the  agents  of  the  delegation,  and  it  was 
the  first  dq)utation  of  that  power.  By  a  prior  enactment 
the  payments  made  to  the  delegation  were  from  the  Na- 
tional Treasury,  and  another  (1867)  provided  for  such 
paymei^t.  In  other  words,  until  the  enactment  of  Febru- 
ary 26,  1888,  the  control  of  the  appropriation  was  in  the 
Nation  and  payments  out  of  it  by  the  Nation. 

Our  conclusion,  therefore,  from  the  record,  is  not  that 
of  the  Court  of  Claims.  Th^re  was  implication,  at  lea^t, 
of  liability  to  the  del^atee  individually.  And  this  was 
the  understanding  of  the  delegates.  LeFlore  so  under- 
stood it  and  the  payment  made  to  Garland's  estate  was  a 
reooguition  of  it.   The  payment  is  distinctly  in  opposition 
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to  the  contention  of  the  Govemment  and  the  oonehiBion 
of  the  Court  of  Claims.  Both  tlie  contention  and  QQ9V- 
dtudon  assert  a  unity  in  the  delegation,  the  rejectioit  of 
any  individual  payment  or  reward  to  the  delei^tes,  a 
time  limit  upon  compensation  for  their  services,  however 
great  or  effective,  a  kind  of  jfu^  aocreacendi  in  the  succes- 
sors of  deceased  delegates.  If  such  right  existed  at  all, 
it  would  have  existed  even  though  the  succession  had  come 
a  moment  before  the  congressional  appropriation  was 
made,  and  no  services  whatever  rendered  by  the  succei^ 
sors  of  deceased  delegates. 

And  these  views  must  have  impressed  Congress,  and 
induced  its  enactment  authorizing  suit  against  the  Choc- 
taw Nation.  Not,  it  is  true,  upon  the  contract,  because 
otha-  services  than  Garland's'  were  rendered  in  procure- 
ment of  the  appropriation  and  should  be  considered,  and 
Congress  therefore  required  the  judgment  in  the  suit  ''to 
be  rendered  on  the  principle  of  quantum  meruit''  for 
what  Garland  did  and  expended. 

It  is  objected,  however,  that  the  suit  was.  not  asserted 
or  prosecuted  on  that  basis  and  that  there  is  no  descrip- 
tion of  the  services  of  Garland  or  their  value,  and  there- 
fore no  elements  for  a  judgment  established,  such  as  the 
statute  authorized.  It  authorized,  the  explicit  conten- 
tion is,  a  judgment  on  a  quantum  meruit,  and  that 
therefore  ''no  judgment  can  be  rendered  on  a  petition 
which  seeks  to  recover  merely  upon  the  ground  of  a 
contract." 

The  contention  under  the  facts  disclosed  hi  the  petition 
is  technical.  The  petition  showed  services  rendered  and, 
if  the  petition  be  true,  valuable  services — ^and  for  them 
there  should  have  been  recovery  if  the  Nation  was  liable, 
and  we  think  it  was.  How  much  we  do  not  say  nor  did 
the  Court  of  Claims  consider,  it  being^  of  opinion  that  the 
Nation  was  not  liable  for  anything.  Upon  the  return  of 
the  case  it  may  determine  the  amount  due  Garland,  if 
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anything,  dependent  upon  what  hiB  aerviceB  contributed 
in  securing  the  congressional  appropriation. 

The  judgment  of  the  Court  of  Claims  must  therefore 
be  reversed  and  it  is  so  ordered. 

Reversed. 

Mr.  Justice  McReynolds  and  Mr.  Justice  Clarke 
took  no  part  in  the  consideration  and  decision  of  this  case. 


•*mt^ 


UNITED  STATES  t^.  AMERICAN  CHICLE  COM- 
PANY. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOB 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  175.    Argued  Januaiy  24,  1021.— Decided  June  1, 1921. 

The  Act  of  October  22,  1014,  c.  331,  38  Stat.  754,  impoeed  Rtamp 
taxes  ia  respect  of  scheduled  articles  and  ccftnmodities  "manu- 
factured, sold,  or  removed  for  sale,"  including  chewing-gum,  taxed 
on  its  retail  value,  and  required  manufacturers  at  the  end  of  eadi 
month  to  file  a  declaration  that  no  such  article  or  oommodity  had, 
during  the  preceding  month,  been  removed,  carried,  sent,  or  caused, 
suffered  or  known  to  have  been  removed,  carried  or  sent  from  their 
premises,  other  than  such  as  had  been  didy  taken  account  of  and 
charged  with  the  stamp  tax.  Hdd  that,  whether  the  tax  was  levied 
in  respect  of  the  sale  or  of  the  manufacture,  a  payment  by  the  man- 
ufacturer was  contemplated,  and,  when  chewing-gum  had  been 
manufactured  and  prepared  for  sale,  its  removal  to  other  factories 
and  warehouses  of  the  manufacturer  for  the  purpose  of  future  sale 
to  wholesalers  rendered  the  manufacturer  lial>le.    P.  448. 

Reversed. 

The  case  is  stated  in  the  opinion. 

The  Solicitor  Oenetal^  with  whom  Mr.  R.  P.  Frieraon 
was  on  the  brief ^  for  the  United  States. 
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Mr.  Charles  P.  Spooner  for  defendant  in  error. 

Mb.  Justice  Holmes  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  the  petitioner  below,  made  a 
claim  against  the  United  States  for  S6,318.56  paid  by  it 
for  revenue  stamps  under  the  Act  of  October  22,  1914, 
c.  331,  §  5,  and  Schedule  B,  38  Stat.  745,  754,  763,^  (ex- 
tended by  Resolution  of  December  17,  1915,  c.  4^,  39 
Stat.  2,  through  December  31,  1916,)  which  it  alleges 
were  imused  after  Januiary  1,  1916,  and  therefore  were 
♦o  be  redeemed  under  §24  of  the  Act  of  October  22, 
38  Stat.  764,  and  the  Act  of  September  8,  1916,  c.  463, 
§411,  39  Stat.  756,  793,  the  stamps  having  been  pur- 
chased within  two  years  of  the  application  for  redemp- 
tion as  required  by  the  latter  act.  The  United  States 
demurred  to  the  petition  and  the  petitioner  recovered 
in  the  District  Court.  The  question  is  whether  the 
petition  discloses  facts  upon  which  it  can  be  said  that 
the  goods  were  not ' '  removed  for  sale  "  within  the  meaning 
of  §6,  which  levies  the  tax  upon  the  things  mentioned 
in  Schedule  B '' manufactured,  sold,  or  removed  for  sale." 

The  petitioner  manufactures  chewing  gum,  one  of 
the  articles  mentioned  in  Schedule  B,  and  when  the 
product  is  prepared  transpoi*ts  it  from  the  place  of  prepa- 
ration, in  the  language  of  the  petitioner,  ''to  one  of  its 
other  factories  or  warehouses,  as  the  state  of  the  stock 
therein,  or  the  condition  of  the  trade,  may  demand." 
The  goods  concerned  ''had  been  removed  from  the  fac- 
tory at  which  they  were  manufactured  and  prepared  for 
sale,  to  other  "factories  or  warehouses  of  petitioner  in 
other  parts  of  the  United  States,  as  hereinbefore  set 
forth."  They  had  upon  them  uncancelled  revenue  stamps, 
but  belonged  to  the  petitioner  and  were  subject  to  no 
contract  of  sale  on  September  9,  1916,  when  the  above 
mentioned  Act  of  September  8,  1916,  went  into  effect, 
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providing  for  the  redemption  of  stamps,  as  we  have  said. 
The  petitioner  sells  only  to  wholesale  dealers,  never  at 
retail.  By  its  own  statement  it  must  be  taken  to  have 
removed  the  goods  for  the  purposes  of  sale  to  such  plaoes 
as  seemed  most  likely  to  offer  a  market,  although  no 
sale  had  taken  place.  It  is  said  that  upon  the  language 
of  the  petition  the  greater  part  of  the  goods  may  have 
been  sent  to  other  factories.  But  it  is  for  the  petitioner 
to  state  a  case  and  so  far  as  appears,  and  probably  in 
fact,  all  the  removab  had  the  same  eind  in  view. 

We  may  assume  without  decidmg  that  the  tax  is  levied 
in  respect  of  the  sale  rather  than  of  the  manufacture  of 
goods,  but  that  throws  little  hg^t  upon  the  question  of 
the  precise  moment  when  it  falls  due.  The  words  ''sold, 
or  removed  for  sale''  clearly  mean  that  it  falls  due  in  some 
cases  before  a  sale  is  complete.  No  one  we  presume 
would  doubt  that  if  the  goods  were  removed  for  the 
purpose  of  satisfying  an  outstandmg  contract  for  a  cer- 
tain amount  of  chewing  gum,  the  tax  would  be  due  at 
the  moment  of  the  removal  although  the  goods  were  not 
yet  appropriated  to  the  contract  in  any  binding  way. 
It  seems  to  us  hardly  more  doubtful  that  the  same  would 
be  true  if  goods  were  removed  by  a  manufacturer  to  put 
into  the  window  of  a  retail  shop  kept  by  it  on  the  other 
side  of  the  street.  If  we  are  right  these  examples  show 
that  removal  for  the  purpose  of  forwarding  a  sale  is.  a 
removal  for  sale  within  the  meaning  of  the  act.  But  on 
the  face  of  the  petition  that  was  the  object  of  the  transfer 
of  these  goods  to  other  parts  of  the  United  States. 

Notwithstanding  the  assumption  that  the  tax  is  levied 
in  respect  of  sale  rather  than  of  manufacture  we  agree 
with  the  Government  that  the  statute  contemplates  It 
payment  by  the  manufacturer.  TMa  is  shown  by  §§  17-19. 
By  §  20  every  manufacturer  of  any  article  provided  for 
in  Schedule  B  is  required  to  file  a  monthly  declaration 
that  no  such  article  has'  been  ''removed    .    .    •    from 
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the  premises  of  such  manufacturer  •  •  •  other  than 
such  as  have  been  duly  taken  account  of  and  charged 
with  the  stamp  tax/*  under  a  penalty  for  neglect.  This 
seems  to  us  to  confirm  the  conclusion  that  we  already 
have  indicated.  If  the  petitioner  should  send  a  mass 
of  chewing  gum  from  its  factory  in  New  Jersey  or  New 
York  to  a  more  promising  market  in  another  State  it 
does  not  appear  to  us  that  it  could  escape  the  obligation 
of  §  20  by  showing  that  although  the  gum  unquestionably 
had  left  the  premises  of  the  manufacturer  it  was  destined 
to  another  warehouse  that  the  petitioner  also  owned. 
That  does  not  seem  to  us  the  natural  or  the  rational 
ipeaning  of  the  words  used.  It  is  said  that  the  construc- 
tion of  a  similar  Act  of  Jupe  13,  1898,  c.  448,  30  Stat. 
448-463,  was  the  same  while  that  was  in  force,  and  that 
presumably  the  later  act  adopted  the  construction.  The 
argument  is  another  confirmation  of  the  view  that  we 
adopt. 

The  tax  is  four  cents  upon  packages  of  not  more  than 
$1.00  of  actual  retail  value,  with  four  cents  for  each  ad- 
ditional dollar,  but  this  rough  reference  to  retail  price  is 
far  from  implying  that  the  package  must  have  been 
sold  in  order  to  fix  the  tax.  It  appears  to  us  entirely 
natural  that  Congress  should  look  to  the  original  place 
of  manufacture  as  the  place  for  the  identification  of  the 
taxable  goods  and  to  the  moment  of  leaving  it,  except 
in  exceptional  cases,  as  the  time  for  the  attaching  of 
the  tax.  It  seems  to  us  to  have  done  so  in  suflSciently 
unmistakable  terms. 

Judgment  reversed. 
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BBROB  TO  THE  DISTBICT  COTTBT  OF  THE  TTNITBD  &SJl1E8  FOB 

THE  DISTRICT  OF  OBEOON. 

No.  823.    Aigued  March  10,  1921.— Dedded  June  1,  1981. 

1.  CongreflBy  under  the  taadng  power,  may  tax  mtoideatmg  liqaois, 
notwitfafitanding  their  production  is  prdbibited;  and  the  £aet  that 
it  does  80  for  a  moral  end  as  well  as  to  raise  revenue  is  not  a  oo&- 
stitutional  objection.    P.  462. 

2.  Section  3267  of  the  Revised  Statutes,  which,  for  the  purpose  ol 
protecting  the  revenues,  made  it  an  offense  for  a  distiller  to  de- 
fraud, or  attempt  to  defraud,  the  United  States  of  a  tax  on  the 
spirits  distilled  by  him,  and  penalused  the  offense  t^  forfeiture  ol 
the  distillery,  etc.,  and  heavy  fine  and  impriscxunent,  was  super- 
seded as  respects  persons  manufacturing  spirits  for  beverage  pur- 
poses, by  (  35,  Title  II,  of  the  National  Prohibiticm  Law,  which 
imposes  a  double  tax  and  an  additional  penalty  of  $500  or  S1,000 
only,  thus  covering  practically  the  same  acts  and  inflicting  a  lighter 
penalty.    P.  463. 

3.  The  repealing  effect  of  this  section  of  the  later  act  is  determined 
in  full  recognition  of  its  declaration  that  the  act  shall  not  "relieve 
any  person  from  any  liability,  civil  or  criminal,  heretofore  or  here- 
after incurred  under  existing  laws,"  but  in  the  light  also  of 
settled  principles  governing  the  construction  of  penal  statutes,  the 
Eighteenth  Amendment,  and  the  provisions  of  the  act  itself  maldng 
unlawful  the  possession  of  intoxicating  liquors,  or  property  designed 
for  the  manufacture  thereof,  and  providing  for  their  deetruetion. 
P.  463. 

4.  Section  3279  of  the  Revised  Statutes,  requiring  distillers  of  spirits 
to  exhibit  a  sign  "Registered  Distilleiy"  and  punishing  violations 
by  fine,  {  3281,  maldng  it  an  offense,  punishable  by  fine  and  im- 
prisonment, to  carry  on  the  business  of  a  distiller  without  giving 
bond,  and  (  3232,  punishing  in  like  manner  the  making  of  mash  in 
any  building  other  than  a  distillery  authorised  by  law,  were  also 
superseded  by  the  National  Prohibition  Law|  in  so  far  as  con- 
cerns the  production  of  intoxicating  liquor  for  beverage  purposes. 
P.  464. 

266  Fed.  Rep.  746,  aflSrmed. 
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Ebbob  to  review  a  judgment  of  the  District  Court 
sustaining  a  motion  to  quash,  and  a  demurrer  to,  an  in- 
dictment.   The  facts  are  stated  in  the  opinion,  paaly  467. 


Mrs.  Atmette  Abbott  AdatMf  Assistant  Attcmoi^  Gen- 
eral, with  whom  Mr.  Leonard  B.  Zeisletf  Special  Assistant 
to  the  Attorney  General,  was  on  the  brief,  for  the  United 
States: 

The  revenue  laws  can  be  said  to  be  inconsistent  with 
the  National  Prohibition  Act  only  in  so  far  as  they  in- 
terfere with  its  enforcement.  In  so  far  as  their  enforce- 
ment is  an  aid  to  the  enforcement  of  the  National  Pro- 
hibitiini  Act,  it  cannot  be  said  in  the  face  of  the  express 
provision  of  Title  II,  §  35,  that  the  latter  act  repeals 
them. 

It  has  frequently  been  ruled  that  there  is  no  inconsist- 
ency between  taxing  an  article  and  prohibiting  its  pro- 
duction entirely.  License  Tax  Cases  ^  5  Wall.  462;  Foster 
V.  Speedf  120  Tennessee,  470;  Ck)oley  on  Taxation,  3d 
ed.,  p.  14;  Youngblood  v.  Sexton,  32  Michigan,  406; 
ConweU  v.  Sears,  65  Ohio  St.  49;  State  y.  MoeKng,  120 
La.  Ann.  204;  Carpenier  y.  State,  120  Tennessee,  586; 
Webster  v.  CommonweaUh,  89  Virginia,  154;  State  v. 
SmOey,  101 N.  Car.  709;  State  v.  Smith,  126  N.  Car.  1057; 
Commonwedtth  v.  Nidcerson,  236  Massachusetts,  281. 

Apidying  the  princqile  of  these  cases  to  the  case  at 
bar,  it  is  dear  that  the  provision  of  Title  II,  §  35,  of  the 
National  Prohibition  Act,  that  the  act  shall  not  relieve 
anyone  firam  paying  the  internal  revenue  tax  imposed 
upon  distOled  q»rits,  should  be  construed  to  mean  that 
the  tax  must  be  paid  upon  such>q>irit6  even  though  they 
are  distilled  without  a  permit.  That  is  its  literal  mpmning 
and  the  one  best  calculated  to  eflfect  the  purposes  of  the 
act.  In  view  of  the  provision  of  Title  II,  §  3,  that  ''all 
the  provisicins  of  this  act  shall  be  liberally  construed  to 
the  end  that  the  use  of  intoxicating  liquor  as  a  beverage 
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may  be  prevented/'  that  is  the  oan8traetio&  which  must 
be  adopted. 

The  purpose  of  the  provisioii  that  ''upon  evidence 
of  such  illegal  manufacture  or  sale  the  tax  shall  be  as- 
sessed against  and  collected  from  the  person  responsiUe 
for  such  iltegal  manufacture  or  sale,  in  double  the  amount 
now  provided  by  law/'  is  merdy  to  confer  iqxm  the  Ck>mr 
missioner  of  Internal  Revenue  that  power  to  assess  taxea 
where  they  have  not  been  paid  in  the  manner  provided 
Iqr  law,  which  was  conferred  upon  him  by  Rev.  Stats., 
§3182,  generally,  and  by  Rev.  Stats.,  §3263,  where 
distilled  spirits  are  removed  from  the  place  where  th^ 
were  distilled  without  paying  the  tax  upon  them  and 
without  being  deposited  in  a  bonded  warehouse.  Tlus 
power  does  not  come  into  existence  until  after  the  dii^ 
tiller  has  failed  to  perform  his  duty  with  regard  to  paying 
the  tax  on  distilled  spirits  as  defined  by  other  laws. 

But  the  National  Prohibition  Act  contains  no  provision 
as  to  the  amount  of  the  tax,  nor  how  it  shall  be  assessed, 
nor  how  or  when  it  shall  be  paid,  nor  any  measures  to 
prevent  its  evasion.  It  is  obvious,  ther^ore,  that  for 
direction  on  all  these  matters  the  revenue  laws  must  be 
looked  to.  If  the  tax  is  not  paid  when  it  is  due,  the 
United  Stittes  is  defrauded  and  the  distillers  si4>jected 
to  the  penalties  provided  in  Rev.  Stats.,  §  3257. 

The  prevention  of  the  secret  distillation  of  spirits  is  as 
necessary  to  the  prevention  of  theur  distillation  without 
a  permit  as  it  is  to  prevent  the  evasion  of  the  govern- 
ment tax  on  such  spirits,  and  measures  calmdated  to 
prevent  such  secret  distillation  do  not  interfere  with 
but,  on  ^e  contraiy,  are  of  material  assistance  in  carry- 
ing out  the  purpose  of  the  National  Prohibition  Act. 
It  will  not  be  contended  that  the  sections  here  involved 
are  achial^  inconsistent  with  any  of  its  providons. 
The  failure  of  the  National  Prohibition  Act  to  provide 
any  means  of  preventing  the  evasion  of  the  tax  which 
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under  its  terms  is  imposed  upcm  .distilled  spirits  shows 
that  thqr  were  intended  to  be  continued  in  force. 

It  may  be  argued,  however,  that  although  the  revenue 
laws  are  not  actually  inconsistent  with  the  National 
Prdiibition  Act,  th^  are  repealed  by  it  because  it  covers 
the  whole  subject-matter  of  the  revenue  laws  and  con- 
tains provisbns  plainly  showing  that  it  was  intended  as 
a  substitute  for  those  laws. 

This  contention  is  clearly  unsound.  The  National 
Prohibition  Act  does  not  provide  a  substitute  for  the 
qrstem  of  government  supervision  of  the  production  of 
distilled  spirits  established  under  the  revenue  laws.  The 
only  change  which  it  makes  in  that  respect  is  that  since 
the  act  came  into  effect  no  distilled  spirits  can  be  produced 
at  all  except  when  authorissed  by  a  permit  issued  by  the 
Commissioner  of  Internal  Revenue,  and  then  only  in 
accordance  with  regulations  prescribed  by  him  and  by 
other  provisions  of  the  act,  none  of  which  are  in  conflict 
with  the  provisions  of  the  revenue  laws.  This  is  a  neces- 
sary deduction  from  the  fact  that  under  the  National 
Prohibition  Act  all  distilled  spirits,  whether  produced 
with  or  without  a  permiti  are  subject  to  an  int^nal  rev- 
enue tax. 

Since  the  act  expresses  the  extent  to  which  it  was 
intended  to  repeal  prior  laws,  the  rule  that,  where  a 
later  act  covers  the  same  subject-matter  as  a  prior  one, 
it  operates  as  an  implied  repeal  of  such  prior  act,  would 
have  no.  application,  even  if  the  National  Prohibition 
Act  did  cover  the  same  subject-matter  as  the  revenue 
laws.  United  SUUea  v.  Claflin,  07  U.  S.  546;  Henderson's 
Tobacco,  11  WalL  652;  Great  Northern  Ry.  Co.  v.  United 
States,  155  Fed.  Rep.  945,  953,  affd.  208  tJ.  S.  452. 

It  may  be  argued,  however,  that  although  the  pro- 
visions of  the  revenue  laws  are  not  actually  inconsistent 
with  those  of  the  National  Prohibition  Act,  an  intention 
to  repeal  the  former  must  be  presumed  because  the 
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penalties  embraced  by  the  later  statute  are  lighter  than 
those  imposed  by  the  earlier  one  for  the  same  offenses. 
But  this  presmnption  applies  only  where  the  offenses 
denounced  l^  both  statutes  are  the  same«  It  does  not 
apply  if  each  offense  embraces  an  element  not  embraced 
m  the  other,  as  is  the  case  here. 

It  is  true  that  under  some  circumstances  the  same 
act  may  constitute  a  violation  of  both  statutes,  but 
since  the  offenses  denounced  by  the  revenue  laws  are 
not  the  same  as  those  denounced  by  the  National 
Prohibition  Act,  a  person  committing  such  an  act  may  be 
prosecuted  under  both  statutes.  Carter  v.  MdClaugkry, 
183  U.  S.  365,  3M;  Gameres  v.  United  States,  220  U.  S. 
338;  EbeKng  v.  Murgan,  237  U.  S.  626. 

The  act  shows  clearly  the  intention  that  a  prosecu- 
tion under  it  should  not  be  a  bar  to  prosecution  for  the 
same  act  if  that  exst  also  constitutes  an  offense  under  the 
revenue  laws,  for  it  provides  in  Title  II,  §  35,  ''Nor  shall 
this  act  relieve  eny  person  from  any  liability,  civil  or 
criminal,  heretofore  or  hereafter  incurred  under  existing 
laws." 

The  decisions  of  the  lower  federal  courts  sustain  the 
Government's  contentions.  United  States  v.  Sohm,  265 
Fed.  Rep.  910;  United  States  v.  One  Essex  Touring  AtUo- 
mobih,  266  Fed.  Rep.  138;  United  States  v.  Turner, 
266  Fed.  Rep.  248.  Contra:  United  States  v.  Wmdham, 
264  Fed.  Rep.  376;  United  States  v.  Puhac,  268  Fed. 
Rep.  392;  United  States  v.  Stqfoff,  268  Fed.  Rep.  417. 

Mr.  Ransom  H.  OiUett,  with  whom  Mr.  Bamet  Ooldr 
stein  and  Mr.  Walter  Jeffreys  Carlin  were  on  the  brief, 
for  defendants  in  error: 

Sections  3257,  3279,  3281,  and  3282,  Rev.  Stats.,  are 
contrary  to  the  Constitution  as  amended  by  the  Eight- 
eenth .^endment.  The  revenue  laws  are  for  the  purpose 
of  aiding  the  collection  of  the  govermnent  revenue  and 
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taxes.  UfiUed  States  v.  HiU,  123  U.  8.  681,  686;  United 
Staiee  v.  Howell,  20  Fed.  Rep.  718,  719;  Htdtan  v.  TeniU, 
255  Fed.  Rep.  860,  862.  These  sections,  therefore,  are 
not  penal  statutes  intended  to  punish  violations  of  a 
statute  or  the  Cionstitution,  but  are  mere  means  to  assure 
the  payment  of  taxes  imposed  in  other  sections  of  the 
same  acts  upon  lawful  and  constitutional  enterprises. 
Edwards  v.  Wabash  Ry.  Co.,  264  Fed.  Rep.  610. 

The  constitutianal  policy  of  the  United  States  on  the 
liquor  question  is  now  shown  by  the  Eighteenth  Amend- 
ment, and  these  taxing  statutes  passed  fifty  years  ago 
cannot  be  continued  in  opposition  to  that  policy.  License 
Tax  Cases,  5  Wall.  462,  474;  KnowUan  v.  Moore,  178 
U.  S.  41,  61.  '^Subject  to  a  compliance  with  the  limita- 
tions in  the  Constitution,  the  taxing  power  of  Congress 
extends  to  all  usual  objects  of  taxation."  KnowUon 
V.  Moore,  supra.  Certainly  the  power  does  not  extend 
to  acts  prohibited  by  the  Constitution  itself.  The  acts 
for  which  a  tax  is  sought  to  be  imposed  and  collected  from 
ihi\  defendants  are  acts  forbidden  by  the  Constitution 
and  made  criminal  by  a  statute  passed  to  cany  into 
effect  the  constitutional  provision.  While  this  court 
has  never  passed  directly  upon  the  proposition  of  laying 
a  tax  upon  crime,  it  is  a  fundamental  principle  of  morality 
and  justice,  no  less  than  an  indispensable  requirement 
of  a  sound  public  policy,  that  Congress  cannot  lay  a  tax 
and  attempt  to  collect  a  revenue  from  an  act  that  is 
forbidden  by  the  Constitution.  See  License  Tax  Cases, 
supra,  469;  People  v.  Raynes,  3  California,  366. 

The  enforcement  provisions  of  §  5,  Title  I,  and  §  28, 
Title  II,  of  the  National  Prohibition  Act,  merely  confer 
the  power  to  use  existing  governmental  agencies  formerly 
used  to  enforce  laws  now  repealed.  The  intent  of  Con- 
gress was  simply  to  turn  over  to  the  pr^)er  officers  to 
enforce  the  new  law  the  machinery  built  up  in  enforcing 
tile  prior  law,  and  this  &ct  in  itself  is  an  indication  of  the 
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legislative  intent  to  repeal  existing  laws  designed  to 
enforce  payment  of  a  tax. 

Section  35  of  Title  11^  furnishes  no  authority  for  hold- 
ing that  the  revenue  laws  affecting  the  manufacture  of 
intoxicating  liquors  are  not  repealed  by  .the  constitu- 
tional provision.  That  section  provides  that  it  ''shall 
not  relieve  anyone  from  paying  any  taxes  or  other  charges 
imposed  upon  the  manufacture  or  traffic  in  such  liquor." 
^Sudi  Uquor"  means  liquor  the  manufacture  and  sale 
of  which  is  permitted  by  the  act,  t.  e.,  Hquor  for  non- 
beverage  purposes  and  wine  for  sacramental  purposes. 
The  clauHe  providing  that  ''all  provisions  of  law  that  are 
inconsistcsnt''  with  the  act  are  repealed,  expressly  repeals 
the  sections  of  the  Revised  Statutes  here  in  question. 
Those  sections  provide  for  a  license  for  and  a  tax  on  the 
manufacture  of  that  kijid  of  liquor  the  manufacture  of 
which  is  forbidden  by  the  act  itself,  and  hence  are  pro- 
visions of  law  "inconsistent"  with  the  National  Prohibi- 
tion Act. 

When  CSongress  seeks  to  superimpose  upon  the  punish- 
nient  for  violation  of  the  National  Prohibition  Act  the 
additional  punishment  it  heretofore  had  imposed  for 
violation  of  the  internal  revenue  laws,  it  clearly  has  ex- 
ceeded its  powers  and  infringed  the  constitutional  ri^ts 
of  citizens  under  the  Fifth  and  Sixth  Amendments. 

The  sections  of  the  Revised  Statutes  relating  to  in- 
toxicating liquors  were  repealed  by  the  National  Pro- 
hibition Act.  With  the  adoption  of  the  Eighteenth 
Amendment  the  public  policy  of  the  Nation  changed 
and  the  liquor  traffic  became  in  itself  an  illegal  and  im- 
proper business.  The  National  Prohibition  Act  was 
passed  in  furtherance  of  this  changed  public  policy;  it 
was  intended  to  provide  a  complete  system,  in  and  of 
itself,  for  the  regulation  of  intoxicating  liquors  for  beverage 
and  non-beverage  puirpoeee.  tinder  these  circumstances 
the  well-known  rule  of  implied  repeal  of  statutes  must  be 
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applied*  22  Cyc.  1606;  United  States  v.  Banlett,  172  U. 
S.  133,  140,  141;  Davieea  v.  Fairhaim,  3  How.  636;  New 
Jersey  Steamboat  Co.  y.  The  CdUedor,  18  Wall.  478; 
Henderson's  Tobacco,  11  Wall.  652,  657;  United  States  v. 
Barr,  24  Fed.  Gas.  1016, 1017;  Unit^ States  v.  Cheeseman, 
25  Fed.  Gas.  416;  Rogers  v.  NashviUe  &c.  Ry.  Co.,  91 
Fed.  Rep.  290,  323. 

The  National  Prohibition  Act  is  a  penal,  legulatoiy, 
and  prohibitive  statute.  The  Revised  Statutes,  supra, 
are  tax  and  revenue  statutes  pure  and  simple.  There  is 
a  basic  repugnancy  that  cannot  be  overcome,  and  even 
the  attempted  saving  clause  of  the  National  Prohibition 
Act  is  not  sufficient  to  prevent  the  application  of  the 
wellHsettled  rules  of  law. 

The  National  Prohibition  Act  also  comes  within  the 
rul^  that  a  statute  covering  the  whole  subject-matter  of 
a  former  one,  adding  offenses  and  varying  the  procedure, 
operates,  not  cumulatively,  but  by  way  of  substitution, 
and  impliedly  repeals  the  former.  United  States  v.  Chiflin, 
97  U.  S.  546,  551;  JVorm  v.  Crocker,  13  How.  429,  438. 

In  this  connection  the  rule  of  clemency  has  applicar 
tion.  A  subsequent  statute  imposing  milder  penalties 
impliedly  repeals  any  former  act  on  the  subject.  Smith 
V.  State,  1  Stew.  506;  Stale  v.  Whitworth,  8  Port.  434; 
People  V.  TisdaJe,  57  California,  104;  Hayes  v.  State, 
55  Indiana,  99;  United  States  v.  Windham,  264  Fed.  Rep. 
376.  In  every  instance,  the  penalties  for  violations  set 
forth  in  the  National  Prohibition  Act  are  not  as  severe 
as  those  contained  in  the  Revised  Statutes. 

Mr.  Wayne  B.  Wheeler,  by  leave  of  court,  filed  a  brief 
as  amicus  curice. 

Mb.  JusncB  Day  delivered  the  opinion  of  the  court. 


case  is  here  under  the  Criminal  Appeals  Act. 
34  Stat.  1246.    The  indictment  is  in  four  counts. 
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The  first  count,  based  <m  §  3257  of  the  Revised  Stat- 
uteSi  6  Comp.  Stats.,  §  SQOS,  charges  the  defendants  with 
unlawfully  engaging  in  the  business  of  distillers  within 
the  intent  and  meaning  of  the  mtemal  revenue  laws  of 
the  United  States;  and  that  in  fact  they  did  distill  spirits 
subject  to  the  internal  revenue  tax  imposed  Iqr  the  laws 
of  the  United  States;  and  did  defraud  and  attempt  to 
defraud  the  United  States  of  the  tax  on  said  spirits. 
The  second  count,  based  on  §  3279  of  the  Revised  Stat- 
utes, 6  Ciomp.  Stats.,  §  6019,  diarges  that  the  defendants 
failed  to  keep  on  the  distillery,  conducted  by  them,  any 
sign  exiiibiting  the  name  or  firm  of  the  distiller,  with  the 
words  ''R^;istered  Distilleiy,"  as  required  by  statute. 
The  third  count,  based  on  §  3281  of  the  Revised  Statutes, 
6  Ciomp.  Stats.,  §  6021,  diarges  the  defendants  with 
carrying  on  the  bu&iness  of  distilling  within  the  intent 
and  meaning  of  the  internal  revenue  laws  of  the  United 
States  without  giving  the  bond  required  by  law.  The 
fourth  count,  based  on  §  3282  of  the  Revised  Statutes, 
6  Ciomp.  Stats.,  §  6022,  charges  the  defendants  with  un- 
lawfully making  a  maah,  fit  for  distillation,  in  a  building 
not  a  distillery  duly  authorised  by  law. 

The  defendiudts  interposed  a  motion  to  quash  the 
indictment  upon  the  grounds  that  the  acts  of  Congress 
under  which  the  same  was  found  were  repealed  before 
the  finding  of  the  indictment,  and  that  the  acts  charged 
to  have  been  committed  by  them  were  after  the  date 
upon  which  the  Eighteenth  Amendment  to  the  Federal 
Constitution  and  the  Volstead  Act  became  eflfective. 
Defendants  also  filed  a  demurrer  to  the  indictment  on 
practically  the  same  grounds.  The  motion  to  quash  and 
the  demurrer  were  sustained  l^  the  District  Court. 
266  Fed.  Rep.  746. 

The  sections  of  the  Revised  Statutes  may  be  sum- 
marized as  follows:  Section  3257  makes  it  an  offense  to 
defraud  or  attempt  to  defraud  the  United  States  of  a  tax 
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iqxm  spirits  distiUed  by  one  carrying  on  the  business  of  a 
;  provides  for  forfeiting  the  distillery  and  the 
appdiatus  and  all  spirits  found  in  the  distilleiy 
or  on  the  distillery  premises^  and  subjects  the  offender  to 
a  fine  of  not  less  than  $500  or  more  than  $5^000^  and 
imprisonment  of  not  less  than  six  months  or  more  than 
three  years.  Section  3279  requires  distillers  to  exhibit 
on  the  outside  of  their  place  of  business  a  sign  with  the 
words:  ''Registered  Distillery/'  A  violation  of  this 
section  subjects  the  offender  to  a  fine  of  1500.  Section 
3281  makes  it  an  otfense  to  carry  on  the  business  of  a 
distiller  without  having  given  bond.  For  such  offense 
the  penalty  is  a  fine  from  $1,000  to  $5,000  and  imprison- 
ment not  less  than  six  months  or  more  than  two.  years. 
Section  3282  makes  it  penal  to  make  or  permit  mash  to  be 
made  in  any  buflding  other  than  a  distillery  authorised 
by  law.  A  violation  of  this  section  subjects  the  offender 
to  a  fine  of  not  less  than  $500  or  more  than  $5,000,  and 
imprisonment  of  not  less  than  six  months  or  more  than 
two  years. 

These  statutes  have  long  been  part  of  the  federal  in- 
ternal revenue  legislation,  and  were  passed  under  the 
authority  of  the  taxing  power'  conferred  upon  Congress 
by  the  Constitution  of  the  United  States.  At  the  time 
of  their  enactment  it  was  l^al,  so  far  as  the  Federal 
Government  was  concerned,  to  mimufacture  and  sell 
ardent  spirits  for  beverage  purposes.  The  Govenmient 
derived  large  revenue  from  taxing  the  business,  which 
it  sought  to  realize  and  protect  by  the  system  of  laws 
of  which  the  sections  in  question  were  a  part.  This 
policy  was  radically  changed  by  the  adoption  of  the 
Eighteenth  Amendment  to  the  Federal  Constitution, 
and  the  enactment  of  legislation  to  make  the  Amend- 
ment effective.  The  Eighteenth  Amendment  in  com- 
prehensive and  clear  language  prohibits  the  manuf actxu^ 
or  sale  of  intoxicating  liquors  in  the  United  States  for 
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beverage  purposes,  and  confers  upon  Congress  the  power 
to  enforce  the  Amendment  by  appropriate  legislation. 
To  this  end,  Congress  passed  a  national  prohibition 
law  known  as  the  Volstead  Act.  41  Stat.  305.  It  is  a 
oomfl^hensive  statute  intended  to  prevent  the  manu- 
facture and  sale  of  intoxicating  liquors  for  beverage 
purposes. 

Before  taking  up  the  sections  of  the  Revised  Statutee, 
some  provisions  of  the  Volstead  Act  may  be  appropriately 
referred  to.  Section  3,  Title  II,  provides  that  after  the 
Eighteenth  Amendment  to  the  Constitution  of  the 
United  States  goes  into  effect  it  shall  be  illegal  to  manu- 
facture, sell,  barter,  transport,  import,  export, ,  deliver, 
furnish  or  possess  any  intoxicating  liquor  except  as  au- 
thorized in  the  act.  Liquor  for  non-beverage  purposes 
and  wine  for  sacramental  purposes  may  be  manufac- 
tured, purchased,  sold,  bartered,  transported,  imported, 
exported,  delivered,  furnished  and  possessed,  but  only 
as  in  the  act  provided,  and  the  Commissioner  of  Internal 
Revenue  may  issue  permits  therefor.  The  act  contains 
many  provisions  to  make  effective  the  purposes  de- 
clared in  §  3.  Section  25  makes  it  unlawful  to  have  or 
possess  any  liquor  or  property  designed  for  the  manu- 
facture of  liquor  intended  for  use  in  violation  of  the  act, 
or  which  has  been  so  used,  and  provides  that  no  property 
ri^ts  shall  exist  in  any  such  liquor  or  property.  The 
same  section  provides  for  the  issue  of  search  warrants, 
and  if  it  be  found  that  any  liquor  or  property  is  unlaw- 
fully held  or  possessed,  or  has  been  unlawfully  used,  the 
liquor  and  all  property  designed  for  the  unlawful  manu- 
facture of  liquor  shall  be  destroyed,  unless  the  court 
otherwise  ordcjrs.  Section  29  provides  that  any  person 
who  manufactures  or  sells  liquor  in  violation  of  Title  II 
of  the  act  shall  for  a  first  offense  be  fined  not  more 
than  $1,000,  or  be  imprisoned  not  exceeding  six  months, 
and  for  a  second  or  subsequent  ofbase  shall  be  fined 
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not  less  than  $200  nor  more  than  $2|000  and  be  im- 
prisoned for  not  less  than  one  month  nor  mxae  than  five 
yean. 

Jn  Title  III  elaborate  proviaian  is  made  for  the  pro- 
duction of  alcohol  in  industrial  alcohol  pla&ts.  It  pro- 
vides for  the  taxation  of  such  alcohol,  and  excepts  in- 
dustrial alcohol  plants  and  bonded  warehouses  tor  th<e 
storage  and  distribution  of  industrial  alcohol  from  cer- 
tain sections  of  the  Revised  Statutes. 

It  is  well  settled  that  in  cases  of  this  character  the 
construction  or  suffidenpy  of  the  Indictment  is  not 
brought  before  us.  Untied  States  v.  KeitO,  211  U.  S. 
370;  United  States  v.  Stetmsan,  215  U.  S.  190.  For  the 
purpose  of  interpreting  the  statute  we  adopt  the  meaning 
placed  upon  the  indictment  by  the  court  bdow.  United 
States  y.  Colgate  &  Co.,  260  U.  S.  300.  As  that  court 
evidently  construed  the  statutes  upon  the  assumption 
that  the  charges  had  relation  to  intoxicating  liquors  in- 
tended for  beverage  purposes,  we  shall  follow  that  view 
of  the  indictment  in  deterttiining  whether  the  former 
statutes  are  still  in  force. 

Section  35  ^  (in  the  margin)  in  its  first  sentence  repeals 


^8eo.  35.  MprovisioDS  of  kw  that  aieinooDsiBtent  with  this  Act  are 
repealed  only  to  the  extent  of  such  inoonsiBtency  and  the  regulations 
heiein  provkled  for  the  inknufactuie  or  traffic  in  intoxicating  liquor 
■hall  be  construed  as  in  addition  to  existing  laws.  This  Act  shall  not 
idieve  anyone  from  paying  any  taxes  or  other  charges  imposed' upon 
the  manufacture  or  traffic  in  such  liquor.  No  liquor  revenue  stamps 
or  tax  receipts  for  any  illegal  manufacture  or  sale  shall  be  issued  in 
advance,  but  upon  evidence  of  such  illegal  manufacture  or  sale  a  tax 
■hall  be  assessed  against,  and  collected  from,  the  person  responsible 
for  such  illegal  manufacture  or  sale  in  double  the  amount  now  pro- 
vided by  law,  with  an  additional  penalty  of  $500  on  retail  dealers 
and  $1,000  on  manufacturers.  The  payment  of  such  tax  or  penalty 
diall  give  no  ri^t  to  engage  in  the  manufacture  or  sale  of  such  liquor, 
or  relieve  anyone'from  criminal  liability,  nor  shall  this  Act  relieve  any 
penon  bom  any  liability,  dvil  or  criminal,  heretofore  or  hereafter 
inouired  under  eodsting  laws.   The  commisBioner,  with  the  approval 
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all  prior  acts  to  the  extent  of  their  inoonsistency  with 
the  National  Prohibition  Act,  to  that  eictent  and  no 
more,  and  provides  that  no  revenue  stamps,  or  tax  re- 
ceipts, shall  be  issued  in  advance  for  the  illegal  manu- 
facture or  sale  of  intoxicating  liquors,  and  that  upon 
evidence  of  such  ill^;al  manufacture  or  sale  the  tax  shall 
be  assessed  in  double  the  amount  now  provided  by  law, 
with  an  additional  penalty  of  $500  as  to  retail  dealers 
and  S1,000  as  to  manufacturers,  and  that  the  payment 
of  such  tax  or  penalty  shall  not  ^ve  the  right  to  engage 
in  the  manufacture  or  sale  of  sudi  liquors,  or  relieve 
anyone  from  criminal  liability. 

That  Congress  may  under  the  broad  authority  of  the 
taxing  power  tax  intoxicating  liquors  notwithstanding 
their  production  is  prohibited  and  punished,  we  have  no 

*  » 

question.  The  fact  that  the  statute  in  this  aspect  had  a 
moral  end  in  view  as  well  as  the  raising  of  revenue,  pre- 
sents no  valid  constitutional  objection  to  its  enactment. 
Licence  Tax  Cases,  5  Wall.  462,  471;  In  re  KoUock,  165 
U.  S.  526,  536;  United  States  v.  Jin  Fuey  May,  241  U.  S. 
d9^;United  States  v.  Daremus,24:9V.S.86.  The  question 
remains,  concerning  the  applicability  of  §  3257,  involving 
the  right  to  punish  for  attempting  to  defraud  the  United 
States  of  a  tax,  Did  Congress  intend  to  punish  such 
violation  of  law  by  imposing  the  old  penalty  denounced 

of  the  Secretary  of  the  Treasury,  may  oompromiae  any  dvil  cause 
arising  under  this  title  before  bringing  action  in  a  court;  and  with  the 
api»oval  of  the  Attorn^  General,  he  may  oompronuse  any  such  cause 
after  action  thereon  has  been  commenced. 

This  section  has  given  rise  to  dififerent  constructions  in  the  federal 
courts;  in  some  it  has  been  held  that  the  National  Prohibition  Act  has 
repealed  the  old  revenue  laws.  United  Stales  v.  Windham,  264  Fed. 
R^.  376;  VnUed  States  v.  Pvhac,  268  Fed.  Rep.  392;  VnUed  States 
V.  Stafoff,  268  Fed.  Rep.  417;  Reed  v.  Thurmond  (C.  C.  A.  4th  Circuit), 
26Q  Fed.  Rep.  252.  Contra:  VnUed  States  v.  Sohm,  265  Fed.  Rep.  91(^, 
United  States  v.  Turner,  266  Fed.  Rep.  248;  United  States  v.  Farkai, 
269  Fed.  Rep.  83. 
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in  §  3267  or  rs  provided  in  the  new  and  special  provision 
enacted  in  the  Volstead  Act? 

It  is  the  contrition  of  the  Gk>vemniflnt  that  §35 
saves  the  right  to  prosecute  as  to  taxes,  as  well  as  the 
acts  charged  as  violative  of  the  other  sections  of  the 
Revised  Statutes,  because  of  the  phrase  with  which  the 
section  concludes:  '\  •  •  nor  shall  this  act  relieve 
any  person  from  any  liability,  civil  or  criminal,  hereto- 
fore or  hereafter  incurred  under  existing  laws." 

It  is,  of  course,  settled  that  repeals  by  in^lication  are 
not  favored.  It  is  equally  well  settled  that  a  later  statute 
repeals  former  ones  when  clearly  inconsistent  with  the 
earlier  enactments.  United  States  v.  Tynerif  11  WalL  88. 
In  construing  penal  statutes,  it  is  the  rule  that  later  eiir 
aetments  repeal  former  ones  practically  covering  the 
same  acts  but  fixing  a  lesser  penalty.  The  concluding 
phrase  of  §  35  by  itself  considered  is  strong!^  indicative 
of  an  intention  to  retain  the  old  laws.  But  this  section 
must  be  interpreted  in  view  of  the  constitutional  provision 
contained  in  the  Eighteenth  Amendment  and  in  view  of 
the  provisions  of  the  Volstead  Act  intended  to  make  that 
Amendment  effective. 

Having  in  mind  these  principles  and  considering  now 
the  first  count  of  the  indictment  cbaiging  an  attempt 
to  defraud  and  actually  defrauding  the  Government 
of  the  revenue  tax,  we  do  not  believe  that  the  general 
language  used  at  the  close  of  {  35  evidences  the  intention 
of  Congress  to  inflict  for  such  an  offense  the  punishment 
provided  in  i  3257  with  the  resulting  forfeiture,  fine,  and 
imprisonment,  and  at  the  same  time  to  authorize  prose- 
cution and  punishment  under  §35  enacting  lesser  and 
special  penalties  for  failing  to  pay  such  taxes  by  imposing 
a  tax  in  double  the  amount  provided  by  law,  with  an 
additional  penalty  of  1500  on  retailers  and  $1,000  on 
manufacturers.  Moreover,  the  concluding  words  of  the 
first  paragraph  of  §  35,  as  to  all  the  offenses  charged,  must 
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be  read  in  the  li^t  of  established  legal  prindpleB  govem* 
ing  interpretation  of  statuteis,  and  in  view  of  the  provistans 
of  the  Volstead  Act  itself  making  it  unlawful  to  possess 
intoxicating  liquor  for  beverage  purposes,  or  property 
designed  for  the  manufacture  of  such  liquor,  and  pro- 
viding for  their  destruction.  We  agree  with  the  court 
below  that  while  Congress  manifested  an  intention  to 
tax  liquors  illegally  as  well  as  those  legally  ptoduced, 
which  was  within  its  constitutional  power,  it  did  not 
int^id  to  preserve  the  old  penalties  prescribed  in  §  3267 
in  addition  to  the  specific  provision  for  punishment  made 
in  the  Volstead  Act. 

We  have  less  difficulty  with  the  other  sections  of  the 
prior  revenue  legislation  under  which  the  chargeb,  al- 
ready set  forth,  are  made.  We  think  it  was  not  int^ided 
to  keep  on  foot  the  requirement  as  to  displaying  the 
words  ''Repstered  Distillery"  in  a  place  intended  for 
the  production  of  liquor  for  beverage  purposes  which 
could  no  longer  be  lawfully  conducted;  nor  to  require 
a  bond  for  the  control  of  such  production;  nor  to  penalise 
the  making  of  mash  in  a  distillery  which  could  not  be 
authorized  by  law. 

The  questions  before  us  solely  concern  the  construc- 
tion of  the  statutes  involved,  under  an  indictment  per^ 
taining  to  the  production  of  liquor  for  beverage  prnpoees, 
and  we  think  they  were  correctly  answered  in  the  opinion 
of  the  court  below.    It  follows  that  its  judgment  is 

Affirmed. 
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BURDEAU  V.  McDowell 

APPEAL  FBOM  THB  DI8TBIGT  COUBT  OF  THE  UNITED  STATES 
rOB,  TBB  W'EfcrrEHN  DISTRICT  OF  PENNSYLVANIA. 

No.  640.    Aigned  Apnl  11, 12,  1021.— Decided  June  1,  1821. 

L  The  Uoited.SMee  may  letein  for  lue  an  evidenoe  in  the  eriminal 
pvosecataon  of  their  owner,  mcrimnialDig  doeumente  wfaidh  aie 
tuned  over  to  it  by  private  individualB  who  prooured  them,  irith- 
out  the  parttcipatkm  or  knowledge  of  any  govenunent  official, 
through  a  wrongful  aearoh  of  the  owner's  private  desk  and  papem 
in  an  office.    P.  474. 

2.  The  provision  of  the  Fourth  Ainendnient  foibidding  unreasonable 
searches  and  swoes  refers  to  govenunental  aotion;  the  Fifth 
Amendment  seoutes  the  dtinn  from  compulsory  testimony  agBJnst 
himself  l^  protecting  him  from  extorted  confeauonB  and  exam- 
inations in  court  prooeedingB  by  cooipulsory  methods.    P.  475. 

Reversed. 


Appeal  from  an  order  of  the  District  Court 
that  certain  boobs  and  papers  be  impounded  with  the 
deric  and  uttimately  letumed  to  the  appellee,  and  en- 
joining offioeHS  of  the  Department  of  Justice  from  using 
them,  or  evidence  derived  through  them,  in  criminal 
proceed&99  against  him.  The  facts  are  stated  in  the 
opmion,  poirif  470* 

The  SoUcUoT  Oeneral  for  appdlani: 

It  was  not  shown  that  any  book,  paper,  or  other  docu- 
ment which  was  the  private  property  of  appellee  was 
delivered  to  or  was  ever  in  the  possession  of  appellant. 

It  is  difficult  to  see  how  it  can  be  said,  with  any  show 
of  reason,  thiat  there  was  any  stealing  of  books  and  papers 
in  this  case.  Certainly  there  was  no  invaaon  of  ap- 
pellee's right'of  privacy.  Everything  that  was  taken 
into  possesion  was  f oupd  in  the  office  of  the  company 
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itself,  with  the  ezoeption  of  a  few  papers  which  were  in 
the  private  office  of  appellee,  but  which  it  k  admitted 
related  to  the  business  of  the  company,  and  were,  there- 
fore, such  papers  as  the  company  was  entitled  to  have 
delivered  to  it.  They  were,  in  fact,  delivered  to  its 
auditor  by  appellee's  representative. 

If  the  employee  has  left  papers  of  his  own  commingled 
with  those  of  the  company,  he  certaLoly  cannot  be  said 
to  be  the  sole  judge  of  whether  a  particular  paper  is  his 
or  belongs  to  the  company.  He  has  brought  about  a 
condition  under  which  the  company  has  the  rigiht  to 
inspect  everything  in  the  office  before  allowing  anything 
to  be^  removed.  The  inspection,  therefore,  is  entirely 
lawful,  and  any  information  of  crime  or  other  matters 
which  may  be  thus  acquired  is  lawfully  acquired  and  may 
properly  be  used.  In  the  present  case,  appellee's  repre- 
sentative was  alio  wed  to  be  present  and  makealist  or  take 
copies  of  all  papers  examined.  A  paper  furnishing  evi- 
dence of  crookedness  in  the  conduct  of  the  company's 
affairs  certainly  relates  to  a  matter  i^  which  the  company 
is  interested;  and  if  the  unfaithful  enq;)loyee  has  left  it 
in  the  company's  files,  or  in  the  company's  office,  there 
is  no  principle  of  law  under  which  he  can  lawfully  claim 
the  right  to  have  it  returned  to  him.  He  has  parted 
with  the  private  possession  of  it,  and  his  surrendw  of 
possession  has  not  been  brpu^t  about  by  any  invasion 
<rf  his  constitutional  rigihts. 

Even  if  it  could  be  said  that  the  company  or  its  rep- 
resentatives stole  these  papers  from  the  appellee,  this 
would  not  preclude  their  use  in  evidence  if  th^  should 
thereafter  come  to  the  hands  of  the  federal  authorities. 
The  court  found,  as  the  evidence  clearly  required,  that 
no  department  of  the  Federal  Government  had  anything 
whatever  to  do  with  the  taking  of  these  papers  and  that 
no  federal  official  had  any  knowledge  that  an  investigar 
tion  6t  any  kind  was^'being  made,  nor  did  such  knowledge 
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come  to  any  federal  official  until  several  months  later. 
It  would  scarcely  be  insisted  by  anyone  that,  if  the 
Government  should  discover  that  someone'  has  stolen 
from  another  a  paper  which  shows  that  the  latter  has 
committed  a  crime,  the  thief  could  not  be  called  as  a 
witness  to  testify  to  what  he  has  discovered.  If  the 
paper  were  still  in  his  possession,  he  could  be  subpoenaed 
to  attend  and  produce  the  paper.  The  same  ihii^g  is 
accomplished  when  the  Government,  instead  of  issuing 
a  subpoena  duces  tecum,  takes  the  paper  and  holds  it  as 
evidence.  The  rightful  owner,  while  it  is  beixig  so  held, 
is  no  more  entitled  to  its  return  than  one  who  has  been 
arrested  for  canying  a  pistol  is  entitled  to  have  the 
pistol  returned  to  him  pending  a  trial 

It  must  always  be  remembered  that  ''a  party  is  privi- 
leged from  producing  the  evidence  but  not  from  its 
production."  Johnson  v.  United  States,  228  U.  8.  457, 
458. 

Moreover,  the  Fourth  Amendment  iNx>tects  only 
against  searches  and  seizings  which  are  made  under 
governmental  authority,  real  or  assumed,  or  under  color 
of  such  authority.  If  papers  have  been  seized,  even  though 
wrongfully,  by  one  not  acting  under  color  of  authority, 
and  thqr  afterwards  come  to  the  possession  of  the  Govern- 
ment, th^  may  be  properly  used  in  evidence.  Weeks  v. 
United  States,  232  U.  S.  383;  GouJed  v.  United  States, 
25i5  U.  S.  298;  Boyd  v.  United  States,  116  U.  S.  QU;  Adams 
V.  New  York,  192  U.  S.  585;  Johnson  v.  United  States, 
supra;  Perbnan  v.  United  States,  247  U.  S.  7. 

Mr.  E.  Lofwry  Humes,  with  whom  Mr.  A.  M.  Imbrie 
and  Mr.  Body  P.  Marshall  were  on  the  brief,  for  appellee: 

Hie  issue  in  this  proceeding  was  the  title  and  right  of 
possesion  of  certain  private  papers  all^;ed  to  have  been 
stolen.  Hie  right  to  private  property  can  be  as  effectu- 
ally asserted  against  the  Government  as  it  can  against 
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an  individual,  and  the  Government  has  na  greater  right 
to  stolen  property  than  the  private  citizen.  Hie  receiver 
of  stolen  goods  has  no  right  superior  to  the  ri^t  of  the 
thief  and  the  officer  or  agent  of  the  Government  who 
receives  stolen  goods  is  in  no  better  position  to  retain 
the  fruits  and  advantages  of  the  crime  than  the  humble 
private  citizen.  Boyd  v.  United  States,  116  U.  S.  616,  624; 
Weeks  v.  United  States,  232  U.  S.  383,  398.  The  right 
which  the  appellee  asserted  was  a  ri^t  which  the  court 
had  jurisdiction  to  recognize  and  preserve. 

The  courts  of  the  United'States  are  open  to  the  dtisen 
for  the  enf orcem^t  of  his  legal  and  constitutional  rights^ 
and  the  ri^t  to  private  propeirty  may  be  asserted  as  a 
mere  legal  right  or  it  may  be  asiaerted  under  the  l^uaraiir 
tees  of  the  Constitution. 

Abuses  of  individuals  involving  the  deprivation  of 
the  right  to  the  possession,  use  and  enjoyment  of  private 
property  are  adequately  redressed  by  the  assertion  of 
the  legal  rigihts  of  the  individual  in  either  courts  of  law 
or  equity.  The  ^"esort  to  the  limitations  of  the  Con- 
stitution may  be  necessary  to  curb  the  excesses  of  the 
Govenmient. 

In  the  case  at  bar  there  can  be  no  question  but  that 
replevin  would  lie  against  both  the  thief  and  the  receiver 
of  the  stol^i  goods  to  recover  the  private  property  of 
the  appellee.  But  the  legal  remedy  by  replevin  would 
have  been  inadequate  as  the  injujy  could  not  be.measured 
in  damages.  It  was  necessary  to  resort  to  the  eqidtable 
powers  of  the*court.  The  fact  that  the  appellant  happened 
to  be  an  oificer  or  employee  of  the  Government  provided 
no  immunity  to  him  that  could  prevent  the  owner  of 
private  property  fropi  asserting  his  iegal  rights  in  either 
a  court  of  law  or  of  equity.  Quite  to  the  contraryi— 4he 
very  fact.that  he  was  an  officer  of  the  court,  enlai;^ 
rather  than  diminished  the  authority  of  the  court  to 
exercise  control  ov«r  and  deal  with  the  stolen  papers 
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Which  had  come  mto  his  possession  as  such  officer  of  the 
court. 

In  this  ca|9e  the  proceeding  is  properly  a  much  more 
summaiy  proceeding  than  in  a  case  against  a  stranger 
to  the  court  where  the  formality  and  difficulty  of  secur- 
ing jurisdiction  over  both  the  person  and  the  property 
mi^t  be  involved. 

The  ri^t  of  'a  court  of  equity  to  oi^der  and  decree  the 
return  of  private  property  and  papers  is  well  recognised, 
as  is  illustrated  by  the  following  cases.  McOowin  v. 
Rendnffttm,  12  Pa.  St.  56;  Dodb  v.  Dock,  180  Pa.  St.  14; 
Pressed  Steel  Car  Co.  v.  Standard  Steel  Car  Co.,  210  Pa. 
St.  464. 

This  18  an  independent  proceeding  having  for  its  pur- 
pose the  recovery  of  property  in  equity.  The  law  side 
of  the  court  provided  no  adequate  remedy.  The  court 
in  adjudicating  the  case  properly  found  that  the  papers 
had  been  stolen;  that  they  were  private  and  personal 
papers  of  the  i^peUee,  and  that  they  were  in  the 
handis  of  an  officer  of  the  court,  and  that  the  owner 
was  entitled  to  their  return.  Up  to  this  point  no  con- 
stitutional question  is  involved.  It  is,  however,  respect- 
fully submitted  that  had  the  court  below  refused  under 
the  evidence  and  the  facts  in  this  case  to  order  the  return 
of  the  books  and  papers,  and  dismissed  the  proceeding, 
and  if  subsequently,  a  criminal  proceeding  had  been  in- 
stituted against  the  appellee  and  the  stolen  books  and 
papers  been  admitted  in  evidence  over  objection,  then 
appellee  would  have  been  denied  the  constitutional 
right  guaranteed  him  under  the  Fifth  Amendment  to  the 
Constitution  in  that  he  would  have  been  ^'compelled  in'' 
a  ''criminal  case  to  be  a  Witness  against  himself."  If 
this  conclusion  is  not  correct  then  a  means  has  been 
found  Iiy  which  private  prosecutors  and  complainants 
and  those  personally  interested  in  the  prosecution  and 
persecution  of  alleged  offenders  can,  by  the  mere  ao- 
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quiesoenoe  of  the  Govenmienty  deprive  dtisenB  of  the 
United  States  of  the  oonstitutional  rii^ts  guaranteed  to 
them  by  both  the  Fourth  and  Fifth  AmendmentB. 

Mb.  JuancB  Day  deUvered  the  opmion  of  the  court. 

J.  C.  McDowell^  hereinafter  called  the  petitioner,  filed 
u  petition  in  the  United  States  District  Court  for  the 
Western  District  of  Pennsylvania  asking  for  an  order  for 
ihe  return  to  him  of  certain  boote,  papers,  memoranda, 
correspondence  and  other  data  in  the  possession  of 
Joseph  A.  Burdeau,  appellant  herein,  Special  Asostant 
to  the  Attorney  General  of  the  United  States. 

In  the  petition  it  is  stated  that  Burdeau  and  his  as- 
sociates intended  to  present  to  the  grand  juiy  in  and  tot 
the  Western  District  of  Pennsylvania  a  charge  against 
petitioner  of  an  alleged  violation  of  §  215  of  the  Criminal 
Code  of  the  United  States  in  the  firaudulent  use  of  the 
mails;  that  it  was  the  intention  of  Burdeau  and  his  as- 
sociates, including  certain  post^ffice  inspectors  co6per- 
ating  with  him,  to  present  to  the  grand  jwy  certain 
private  books,  papers,  memoranda,  etc.,  which  were  the 
private  property  of  the  petitioner;  that  the  papers  had 
been  in  the  possession  and  exclusive  control  of  the  pe- 
titioner in  the  Farmers  Bank  Building  in  Pittsburg.  It 
is  alleged  that  during  the  spring  and  summer  of  1920  these 
papers  were  unlawfully  seised  and  stol^i  from  petitioner 
by  certain  persons  participating  in  and  furthering  the 
proposed  investigation  so  to  be  made  by  the  grand  jury, 
under  the  direction  and  control  of  Burdeau  as  special 
assistant  to  the  Attorney  General,  and  that  sudi  books, 
papers,  memoranda,  etc.,  were  being  held  in  the  possession 
and  control  of  Burdeau  and  his  assistants;  that  in  the 
taking  of  the  personal  private  books  and  papers  the 
person  who  purloined  and  stole  the  same  drilled  the  pe- 
titioner's private  sates,  broke  the  locks  iqxm  bis  private 
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deski  and  broke  into  and  abetracted  from  the  files  in  his 
offices  his  private  papers;  that  the  possession  of  the 
books,  papers,  etc.,  by  Burdeau  and  his  assistants  was 
unlawful  and  in  violation  of  the  legal  and  constitutional 
rights  of  the  petitioner.  It  is  charged  that  the  presentar 
tion  to  the  grand  jury  of  the  same,  or  any  secondary  or 
other  evidence  secured  through  or  by  them,  would  work 
a  deprivation  of  petitioner's  constitutional  rights  secured 
to  him  by  the  Fourth  and  ilfth  Amendments  to  the 
Qmstitution  of  the  United  States. 

An  answer  was  filed  claiming  the  right  to  hold  and 
use  the  papers.  A  hearing  was  had  before  the  District 
Judge,  who  made  an  order  requiring  the  delivery  of  the 
papers  to  the  clerk  of  the  court,  tc^ther  with  idl  copies 
memoranda  and  data  taken  therefrom,  which  the  court 
found  had  been  stolen  from  the  offices  of  the  petitioner 
at  rooms  numbered  1320  and  1321  in  the  Farmers  Bank 
Building  in  the  City  of  Pittsburs^.  The  order  furth^ 
provided  that  upon  delivety  of  the  books,  papers,  etc., 
to  the  clerk  of  the  court  the  same  should  be  sealed  and 
impounded  for  the  period  of  ten  days,  at  the  end  of 
which  period  they  should  be  delivered  to  the  petitioner  or 
his  attorney  unless  an  appeal  were  taken  from  the  order 
of  the  court,  in  which  event,  the  books,  papers,  etc., 
should  be  impounded  until  the  determination  of  the 
appeal.  An  order  was  made  restraining  Burdeau,  Special 
Assistant  Attorney  General,  the  Department  of  Justice, 
its  officers  and  agents,  and  the  United  States  Attorney 
from  presenting  to  the  United  States  Commissioner,  the 
grand  jury  or  any  judicial  tribimal,  any  of  the  books, 
papers,  memoranda,  letters,  copies  of  letters,  correspon- 
dence, etc.,  or  any  evidence  of  any  nature  whatsoever 
secured  by  or  coming  into  their  possession  as  a  result  of 
the  knowledge  obtainedr  from  the  inspection  of  such 
books,  papers,  memoranda,  etc. 

In  his  opinion  the  District  Judge  stated  that  it  was  the 
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intention  of  the  Department  of  Justice^  througji  Burdeau 
and  his  assistants,  to  present  the  books,  papers,  etc.,  to 
the  grand  jury  with  a  view  to  having  the  petitioner  in- 
dicted for  the  alleged  violation  of  §  215  of  the  Criminal 
Code  of  the  United  States,  and  the  court  held  that  the 
evidence  offered  by  the  petitioner  showed  that  the  papers 
had  been  stolen  from  him,  and  that  he  was  entitled  to  the 
return  of  the  same.  In  this  connection  the  District 
Judge  stated  that  it  did  not  appear  that  Burdeau,  or  any 
official  or  agent  of  the  United  States,  or  any  of  the  De- 
partments, had  anything  to  do  with  the  search  of  the 
petitioner's  safe,  files  and  desk,  or  the  abstraction  there- 
from of  any  of  the  writings  referred  to  in  the  petition,  and 
added  that  ''the  order  made  in  this  case  is  not  made  be- 
cause of  any  unlawful  act  on  the  part  of  anybody  repre- 
senting the  United  States  or  any  of  its  Departments  but 
solely  upon  the  ground  that  the  Govenmient  should  not 
use  stolen  property  for  any  purpose  after  demand  made 
for  its  return."  Expressing  his  views,, at  the  close  of  the 
testimony,  the  Judge  said  that  there  had  been  a  gross 
violation  of  the  Fourth  and  Fifth  Amendments  to  the 
Federal  Constitution;  that  the  Govenmient  had  not 
been  a  party  to  any  illegal  seizure;  that  those  Amend- 
ments, in  the  und^tanding  of  the  court,  were  passed 
for  the  benefit  of  the  States  against  action,  by  the 
United  States,  forbidden  by  those  Amendments,  and 
that  the  court  was  satisfied  that  the  papers  were 
illegally  and  wrongfully  taken  from  the  possession  of 
the  petitioner,  and  were  then  in  the  hands  of  the 
Government. 

So  far  as  is  necessary  for  our  consideration  eertam 
facts  from  the  record  may  be  stated.  Henry  L.  Doherty 
&  Company  of  New  York  were  operating  managers  of  the 
Cities  Service  Company,  which  company  is  a  holding 
company,  having  control  of  various  oil  and  g^  companies. 
Petitioner  was  a  director  in  the  Cities  Service  Company 
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and  a  director  in  the  Quapaw  Gas  Company^  a  subsidiary 
company,  and  occupied  an  office  room  in  the  build- 
ing owned  by  the  Fanners  Bank  of  Pittsburgh.  The 
rooms  were  leased  by  the  Qqapaw  Gas  Company.  Mc- 
Dowell occupied  one  room  for  his  private  office.  He  was 
employed  by  Doherty  &  Company  as  the  head  of  the 
natural  giis  division  of  the  Cities  Service  Company. 
Doherty  &  Company  discharged  McDowell  for  alleged 
unlawful  and  fraudulent  conduct  in  the  course  of  the 
business.  An  officer  of  Doherty  &  Company  and  the 
Cities  Service  Company  went  to  Pittsburgh  in  March, 
1920,  with  authoritjr  of  the  president  of  the  Quapaw  Gas 
Company  to  take  possession  of  the  company's  office.  He 
took  possession  of  room  1320;  that  room  and  the  ad- 
joining room  had  McDowell's  name  on  the  door.  At 
various  times  papers  were  taken  from  the  safe  and  desk 
in  the  rooms,  and  the  rooms  were  placed  in  charge  of 
detectives.  *A  large  quantity  of  papers  were  taken  and 
shipped  to  the  auditor  of  the  Cities  Service  Company  at 
60  Wall  Street,  New  York,  which  was  the  office  of  that 
company, .  Doherty  &  Company  and  the  Quapaw  Gas 
Company.  The  secretary  of  McDowell  testified  that 
room  1320  was  his  private  office;  that  practically  all  the 
furniture  in  both  rooms  belonged  to  him;  that  there  was 
a  large  safe  belonging  to  the  Farmers  Bank  and  a  small 
safe  belonging  to  McDowell;  that  on  March  23,  1920,  a 
representative  of  the  company  and  a  detective  came  to 
the  offices;  that  the  detective  was  placed  in  charge  of 
room  1320;  that  the  large  safe  was  opened  with  a  view 
to  selecting  papers  belonging  to  the  company,  and  that 
the  representative  of  the^compatiy  took  private  papers 
of  McDowell's  also.  While  the  rooms  were  in  charge 
of  detectives  both  safes  were  blown  open.  -  In  tile  small 
safe  nothing  of  consequence  was  found,  but  in  the  large 
safe  papers  belonging  to  McDowell  were  found.  Tlie 
desk  was  forced  open,  and  all^the  papers  tikea  from  it. 
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Hie  papers  were  placed  in  cases,  and  shipped  to  Doherty 
&  Company,  60  Wall  Street,  New  York. 

In  June,  1020,  following,  Doherty  &  Company,  after 
commmiication  with  the  Department  of  Justice,  turned 
over  a  letter,  found  in  1\f <;Dowell's  desk,  t^  the  Depart- 
ment's representative.  Burdeau  admitted  at  the  hearing 
that  as  the  representative  of  the  United  States  in  the 
Department  of  Justice  he  had  papers  which  he  assumed 
were  taken  from  the  office  of  McDowell  Tlie  communi- 
cation  to  the  Attorney  General  stated  that  McDowell 
had  violated  the  laws  of  the  United  States  in  the  use  of 
the  mail  in  the  transmission  of  various  letters  to  partiosr 
who  owned  the  properties  which  were  sold  l^  or  offered 
to  the  Cities  Service  Company;  that  some  ol  such  letters, 
or  copies  of  them  taken  frmn  McDowell's  file,  were  in 
the  possession  of  the-  Cities  Service  Company,  that  the 
Company  also  had  in  its  possession  portions  of  a  diary 
of  McDowell  in  which  he  had  jotted  down  the  commis- 
sions which  he  had  received  from  a  number  of  the  trana- 
actions,  and  other  data  which,  it  is  stated,  would  be  useful 
in  the  investigation  of  the  matter  before  the  grand  jury  and 
subsequent  prosecution  should  an  indictment  be  returned. 

We  do  not  question  the  authority  of  the  court. to 
control  the  disposition  of  the  papers,  and  come  directly 
to  the  contention  that  the  constitutional  rights  of  the 
petitkmer  were  violated  l^  their  seizure,  and  that  having 
subsequentiy  come  into  the  possession  of  the  prosecuting 
officers  of  the  Government,  he  was  entitled  to  their  return. 
The  Amendments  involved  are  the  Fourth  and  Fifth, 
protedang  a  citizen  against  unreasonable  searches  and 
seisures,  and  compulsory  testimony  against  himsdf . 
An  eactended  consideration  of  the  origin  and  purposes  of 
these  Amendments  would  be  superfluous  in  view  of  the 
fact  that  this  court  has  had  occasion  to  deal  with  those 
subjects  in  a  series  of  cases.  Boyd  v.  United  States,  116 
U.  S.  616;  Adams  v.  New  Fori,  192  U.  S.  586;  Wedes  v. 
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United  States,  232  U.  S.  383;  Johneon  v.  Vmkd  States, 
228  U.  S.  457;  Perlman  v.  United  States,  247^  U.  S.  7; 
Siherthame  Lumber  Co.  v.  United  States,  251  U.  S.  385; 
and  GouJed  y.  United  States,  255  U.  S.  298. 

Hie  Fourth  Amendment  giyes  protection  against  im- 
lawful  searches  and  seizures,  and  as  shown  in  the  pre- 
vious cases,  its  protection  appfies  to  governmental  action. 
Its  origin  and  history  clearly  show  that  it  was  intended 
as  a  restraint  upon  ^e  activities  of  sovereign  authority, 
and  was  not  intended  to  be  a  limitation  upon  other  tlian 
governmental  agencies;  as  against  such  authority  it  was 
the  purpose  of  the  Fourth  Amendment  to  secure  the 
citizen  in  the  right  of  unmolested  occupation  of  his 
dwelling  and  the  possession  of  his  property,  subject  to  the 
light  of  seizure  by  process  duly  issued. 

In  the  present  case  the  record  clearly  shows  that  no 
official  of  the  Federal  Government  had  anjrthing  to  do 
with  the  wrongful  seizure  of  the  petitioner's  property, 
or  any  knowledge  thereof  until  several  months  after  the 
prop^iy  had  been  taken  from  him  and  was  in  the  pos- 
session of  the  Cities  Service  Company.  It  is  manif^ 
that  there  was  no  invasion  of  the  security  afforded  by  the 
Fourth  Amendment  against  unreasonable  search  and 
seizure,  as  whatever  wrong  was  done  was  the  act  of  in- 
dividuals in  taking  the  property  of  another.  A  portion 
of  the  property  so  taken  and  held  was  turned  over  to 
the  prosecuting  officers  of  the  Federal  Government.  We 
assume  that  petitioner  has  an  unquestionable  right  of 
redress  against  those  who  illegally  and  wrongfully  took  his 
private  property  under  the  circumstances  herein  dis- 
closed, but  with  such  remedies  we  are  not  now  concerned. 

The  Fifth  Amendment,  as  its  terms  import  is  intended 
to  secured  the  citizen  from  compulsory  testimony  against 
himself.  It' protects  from  extorted  confessions,  or  ex- 
aminations in  court  proceedings  by  compulsory  methods. 

The  exact  question  to  be  decided  here  is:  May  Hie 
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Government  retain  incriminating  papers,  coming  to  it  in 
the  manner  described;  with  a  view  to  their  use  in  a  sub- 
sequent investigation  by  a  grand  jury  where  such  papers 
will  be  part  of  the  evidence  against  the  accused,  and 
may  be  used  against  him  upon  trial  should  an  indictment 
be  returned? 

We  know  of  no  constitutional  principle  which  requirea 
the  Government  to  surrender  the  papers  under  such  cir- 
cumstances. Had  it  learned  that  such  mcriminatoiy 
papers,  tending  to  show  a  violation  of  federal  law,  were 
in  the  hands  of  a  person  other  than  the  accused,  it  having 
had  no  part  in  wrongfully  obtaining  them,  we  know  of 
no  reason  why  a  subpoena  might  not  issue  for  the  pro- 
duction of  the  papers  as  evidence.  Such  productioa 
w(Tuld  require  no  unreasonable  search  or  seixure,  nor 
would,  it  amount  to  compelling  the  accused  to  testify 
against  himself. 

The  papers  having  come  into  the  possession  of  the 
Government  without  a  violation  of  petitioner's  rights  l^ 
governmental  authority,  we  see  no  reason  why  the  fact 
that  individuals,  unconnected  with  the  Govenmienl. 
may  have  wrongfully  taken  them,,  should  prevent  them 
from  being  held  for  use  in  prosecuting  an  offense  where 
the  documents  are  of  an  incriminatory  character. 

It  follows  that  the  District  Court  erred  in  inaking  the 
order  appealed  from,  and  the  same  is 

Mb.  Ju^ncB  Brandeis  dissenting,  with  whom  Mb. 
JusncB  Holmes  concurs. 

Plainti£f's  private  papers  were  stolen.  The  Uiief,  to 
further  his  own  ends,  delivered  them  to  the  law  officer  of 
the  United  States.  He,  knowing  them  to  have  been 
stolen,  retains  them  for  use  against  the  plaintiff.  Should 
Uie  court  permit  hihi  to  do  so? 
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That  the  court  would  restore  the  papers  to  jdaintiff 
if  th^  were  still  in  the  thief's  ppssessiQii  is  not  questioned. 
That  it  has  power  to  control  the  disposition  of  these 
stolen  papers,  although  th^  liave  t>as8ed  into  the  pos- 
session of  the  ]aw  officer,  is  also  not  questioned.  But 
it  is  said  that  no  provision  of  the  Constitutioii. requires 
their  surrender  and  that  the  papers  could  have  been  sub- 
pcenaed.  This  may  be  true.  Still  I  cannot  believe  that 
action  of  a  public  official  is  necessarily  lawful,  because! 
it  does  not  violate  constitutional  prohibitions  and  be- 
cause the  same  result  might  have  been  attained  by  other 
and  proper  means.  At  the  foundation  of  our  civil  liba*ty 
lies  the  principle  which  denies  to  government  officials 
an  exceptional  position  before  the  law  and  which  subjects 
them  to  the  same  rules  of  conduct  that  are  commands 
to  the  citizen.  And  in  the  development  of  our  fiberiy 
insistence  upon  procediural  regularity  has  been  a  large 
factor.  Respect  for  law  will  not  be  advanced  l^  resort, 
in  its  enforcement,  to  means  which  shock  the  common 
man's  sense  of  decency  and  fair  play. 


■"•♦*" 


McLaren,  administrator  of  mclaren,  v. 

fleischer. 

GBSnOBABI  1X>  TBX  8UI>BEM£   COUBT  OF  THE  STATE  OF 

CALIFORNIA. 

No;  201.    Aigued  April  26,  27,  1921.— DecidedJune  1,  1921. 

The  Act  of  Ma^  14,  1880,  c.  89,  21  Stat.  140,  provides  that- "where 
9By  pefBOn  has  contested,  paid  the  land-office  fees,  and  procured 
ibe  cancellation  of  any  preemption,  homestead,  or  timber-cultuie 
entry,  he  shall  bis  notified  by  tiie  regbter  of  the  land-office  of  the 
district  in  which  such  land  is  situated  of  such  cancellation,  ^and 
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shall  be  aQowed  thirty  days  from  date  of  saeh  Dotioe  to  enter  said 
lands.''  HMf  adopting  the  practical  oonstnidion  of  the  Land 
Department,  that  where  an  existing  first^orm  withdrawal  under 
the  Reclamation  Act  inevented  the  land  from  becoming  open,  to 
entry  for  mote  than  thirty  days  after  the  notice  of  cancelation 
issued,  a  successful  contestant  ol  a  homestead  entty  had  thirty 
days  after  the  tract  was  restored  to  public  entiy  wittiin  which  to 
exerdse  his  preferred  right.  P.  480. 
181  California,  607,  affinned. 

This  was  a  suit  brought  by  McLaren  to  establish  his 
equitable  title  to  land  pateaited  t^-  Fleischer,  and  to 
require  Fleischer  to  convey.  The  state  court  of  first 
instance  dismissed  the  complaint,  and  the  certiorari  brings 
up  a  judgment  of  the  state  Supreme  Court  affirming  that 
judgment.    The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  Herrick,  with  whom  Mr.  Henry  M.  WiUie 
was  on  the  brief,  for  petitioner. 


dir.  Patrick  H.  Loughran  for 


-, ;  t.Di  ir:,)!' 


Mb.  Justicb  Van  Devanter  delivered  the  opinion  of 
the  court. 

This  case  presents  a  controvery  arising  out  of  con- 
fficting  applications  to  enter  a  quarter  section  of  land 
under  the  homestead  law.  While  the  land  was  public 
and  unappropriftted  one  Rider  made  a  hcpiestead  entry 
of  it,  and  later  it  was  included,  with  other  lands,  in  a 
first-form  iieclamation  withdrawal.^  The  withdrawal 
did  not  extinguish  Rider's  entry,  but  while  in  force  pre- 
vteted  the  initiation  of  other  claims.  It  was  larigely 
provisional  and  whenever  in  the  judgment  of  the  Secretary 
of  the  Interior  any  of  the  lands  were  not  required  for  the 
purpose  for  which  the  withdrawal  was  made  thqr  were 
to  be  restored  to  public  entry.    While  the  withdrawal 

~^  The  withdrawal  was  made  under  the  provision  embodied  in  flie 
first  six  fines  of  §  ^  of  the  Act  of  June  1 7, 1902,  o,  1003, 32  Stat.  388. 
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was  in  force  one  Fleischer  instituted  a  contest  against 
Rider's  entry,  at  his  own  cost  collected  and  presented 
evidence  establishing  its  mvalidity  and  procured  its 
cancelation.  Rider  acquiesced  in  that  decision  and  is 
not  concerned  in  the  present  controversy.  Fleischer  had 
no  claim  to  the  land  prior  to  the  contest  and  in  instituting 
and  carrying  it  through  acted  as  a  common  informer, 
which  was  admisable  under  the  public  land  laws.  To 
encourage  the  elimination  of  \mlawf\il  entries  by  such 
6ontests  Congress  had  declared  m  the  Act  of  May  14, 
1880,  c.  89,  21  Stat.  140: 

''In  all  cases  where  any  person  has  contested,  paid  the 
land-office  fees,  and  procured  the  cancellation  of  any 
preemption,  homestead,  or  thnber-culture  entry,  he 
shall  be  notified  by  the  register  of  the  land-office^  of  the 
district  in  which  such  land  is  situated  of  such  cancellation, 
and  shall  be  allowed  thirty  days  from  date  of  such  notice 
to  enter  said  lands." 

When  Rider's  entry  was  canceled  the  rej^ster  sent  to 
Fleischer  a  written  notice  informing  him  thereof  and 
stating  that  he  would  be  allowed  thirty  days  after  the 
tract  was  restored  to  public  entry  within  which  to  enter 
it  in  the  exercise  of  his  preferred  right  as  a  successful 
contestant.  The  notice  was  dated  February  11,  1909. 
Af terwardiF  the  Secretary  of  the  Interior  issued  an  order 
wherel^  the  lands  included  in  the  withdrawal  were  re- 
stored to  settlement  on  April  18,  1910,  and  to  public 
entry  on  May  18  following.  On  the  earlier  date  one 
McLaren  made  homestead  settlement  on  this  tract  and 
on  the  later  date  both  Fleischer  and  McLaren  applied 
at  the  local  land  office  to  make  hoihestead  entry  thereof, — 
Fldscher  in  the  exercise  of^his  preferred  right  and  Mc- 
Laren, m  virtue' of  his  settlement.  Fleischer's  applici^ 
tion  was  allowed  and  McLaren's  rejected,  the  local  officers 
bong  of  oinnion  that  Fleischer  had  the  prior  and  better 
ri^t.    McLaren  appealed  and  the  action  of  the  local 
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officers  was  sustained  by  the  Ccmoniasioiier  of  the  Geneial 
Land  Office  and  l^  the  Secretary  of  the  Interior.  In  due 
course  Fleischer  received  a  patent  for  the  land  and  Mc- 
Laren then  brought  this  sujit  to  have  Fleisdier  dedaied  a 
trustee  for  him  of  the  title  and  to  compel  a  eonYgrance 
in  execution  of  the  trust.  During  the  pendency  of  the 
suit  McLaren  died  and  it  was  revived  in  the  name  of  his 
personal  representative.  Fleischer  prevailed  in  the  court 
ojf  first  instance  and  agjain  in  the  Supreme  Court  of  the 
State.  181  paliforoia^  607.  A  writ  of  certiotari  brings 
the  case  here.    253  U.  S.  479. 

The  sole  question  for  decision  is  whether  the  officers 
of  the  land  department  erred  in  matter  of  law  in  iwiMing 
that  under  the  Act  of  May  14,  1880,  Fleischer  was  efr* 
titled  to  thirty  days  after  Uie  land  was  restored  to  entry 
within  wl4ch  to  exercise  his  preferred  ri|^t  of  entry. 
The  words  of  the  act  are,  ''shall  be  allowed  thirty  days 
from  date  of  such  notice  to  enter  said  lands.''  Generally^ 
when  an  existing  entry  is  canceled  the  land  becomes  at 
once  open  to  entiy  and  the  act  is  easily  applied.  Bat 
where,  as  herei  an  existing  withdmwal  prevents  the 
land  from  becoming  open  to  entry  for  more  than  thir^ 
days  after  the  notice  of  cancelation  issues,  the  i^fica- 
tion  to  be  made  of  the  act  is  not  so  obvious,  and  it  b^ 
comes  xiecessary^  to  inquire  what  is  intended.  Does 
the  act  mean  that  the  preferred  rii^t  to  enter  the  land 
is  lost  if  not  exercised  within  thirty  days  after  the  notioe- 
issues,  even  thougih  the  land  is  not  open  to  entry  during 
that  period?  Or  does  it  mean  that  the  contestant  shall 
have  thirty  days  during- which  the  land  is  open  to  entiy 
within  which  to  exercise  his  preferred  rig)it|  and  therdore 
that  if  the  land  is  not  open  to  entry  at  the  ^te  of  the 
notice  the  time  during  which  that  situation  ccttitinues 
flhall  be  eliminated  in  computing  the  thirtynlay  period? 
In.  the  practical  administration  oi  the  act  the  offioos  of 
mid  land  department  have  adopted  and  {pven  effect  to 
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the  latter  view.  Th^y^  adopted  it  before  the  present  ccm- 
iroveray  arose  or  was  thou^t  of ^  atQd;  except  for  a  de- 
partuie  soon  leeosundered  and  corrected,  they  have 
adhered  to  and  follbwed  it  ever  since.^  Many  outstand- 
mg  thkB  aie.baaed  upon  it  and  much  can  be  said  in  sup- 
port of  iL  If  not  the  only  reasonable  construction  of  the 
aety  it  18  at  least  an  admiswMe  one.  It  therefore  comes 
witibin  the  rule  that  the  practical  construction  given  to  an 
act  of  CoDgress,  fairly  susceptible  of  different-  constnic- 
tionB^  by  those  duyged  with  the  duty  of  executing  it  is 
entitled  to  great  re^Mct  and,  if  acted  upon  for  a  jiumber 
of  years,  will  not  be  disturbed  except  for  cog^t  reasons.* 
The  case  of  gaMwtfa  V.  Bodkin,  249  Fed>  gep.  562,  and 

>Tlie  instmetioiHi  of  June  6,  1906,  33  L.  D.  607,  contained  the 
fonowmg: 

"Seventh.  When  aiqr  entiry  for  baidi  emfaraoed  within  a  with- 
drawal under  the  fint  form  k  canceled  1^  reason  of  contest,  or  for 
any  other  reason,  sudi  Janda  become  subject  immediatdy  to  auch 
withdrawal  and  can  not,  thereafter,  so  long  as  thciy  remam  so  with- 
<£nwn,  be  entered  or  otherwise  -ai^[iropriated,  either  by  a  successful 
contestant  or  any  other  person;  but  any  contestant  who  gains  a  pre- 
fened  rii^  to  enter  any  siidi  lands  may  eterciee  that  ri|^t  at  any 
time  within  thirty  days  from  notice  that  this  lands  invdired  have 
been  released  from  such  withdrawal  and  made  subject  to  entry." 

The  regulations  of  May  18, 1916,  §  29, 45  L.  D.  385, 391,  oontaLsed 
the  following: 

''Shoold  the  land  embraced  in  the  contested  entry  be  within  4 
first-foim  witUiawalat  time  of  suceestful  terminatioii  of  the  coni«plt 
the  piefened  lii^t  may  prove  futile,  for  It  can  not  be  exercised /as 
kmg  as  the  land  remains  so  withdrawn,  bat  should  the  lands  involved 
be  restored  to  the  public  domain  or  a  faimrunit  plat  be  approved  for 
the  lands  and  announcement  made  that  water  is  ready  to  be  delivei'ed, 
the  praf eience  right  miiy  be  exercised  at  any  time  within  30  days  from 
iMitiee  cf  liie  nstosation  or  the  establishment  of  farm  units.''  And 
see  WdU  v.  Fisher,  47  L.  D.  288,  for  a  statement  and  discussioE.  of 
the  departmental  rulings. 

^Bmm  y.  VnUed  States,  113  U.  S.  568,  571;  WAeter  v.  LuOmr, 
163  U.  S.  331,  342;  CTrntod  SUOee  v.  Hammers,  221  U.  8.  220,  228; 
Logim  y.  Ikms,  233  U.  8.  613,  627;  LoRoque  v.  Vniie4  States,  239 
U*  8t»-  62,  64. 
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266  Fed.  Rep.  621,  in  which  there  was  a  decree  of  affiim- 
ance  by  this  court,  255  U.  S.  221,  is  dted  as  upholding  a 
different  view  of  the  act.  Hie  opinions  rendered  1^  the 
Circuit  Court  of  Appeals  do  indicate  that  it  was  diflposed 
to  think  the  words  "thirty  days  from  date  of  such  notice" 
should  be  taken  literally  and  strictly,  but  a  careful  read- 
ing of  the  opinions  discloses  that  the  decision  was  not  put 
on  that  ground.  As  was  rigjitly  said  by  the  Supreme 
Court  of  the  State  in  the  jnesent  case,  ''the  dedsion 
there  was  not  to  the  effect  that  the  contestant  was  by 
mistake  of  law  given  the  preference  rigjit."  Indeed, 
that  case  did  not  call  for  any  expression  of  opinion  on  the 
subject.  The  plaintiff  there  was  the  original  homestead 
entryman  and  was  insisting  that  his  entry  had  been  un- 
lawfully canceled.  If  that  claim  was  well  taken,  as  was 
held,  the  cancelation  did  not  give  rise  to  any  preferred 
right.  Besides,  the  defendant  there  was  not  claiming 
under  an  entry  based  on  a  preferred  rig^t,  but  under 
entries  made  after  he  had  relinquished  the  entry  which 
he  claimed  was  based  thereon.  Thus  the  observations 
of  the  Circuit  Court  of  Appeals  respecting  prrfenred 
rights  were  cbUer  dUta^  and,  as  the  decree  of  affirmance 
in  this  court  was  put  on  other  grounds,  those  obeervationa 
are  neither  authoritative  nor  persuasive. 

Here  it  is  not  questioned  that  the  original  or  first  entry — 
that  of  Rider — was  lawfully  canceled.  McLaren  recog- 
nised that  that  entry  had  been  lawfully  eliminated  when 
he  sought  to  initiate  a  claim  to  the  landr  He  should  also 
have  recognised  that  Fleischer,  by  his  contest,  had  broui^t 
about  its  elimination  and  was  entitled,  as  a  reward,  to 
enter  the  land  at  any  time  within  thirty  days  after  it  was 
restored  to  entry. 

We  conclude  that  the  state  courts  ligjitfy  refused  to 
disturb  the  construction  which  the  officers  <A  the  land 
department  had  put  on  the  act. 

Judgmmi  ^firmed. 
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GKBHOSABI  TO  THB  SUFBSIfS  00I7BT  OV  TBM  nktB  09 

GALOrOBNIA. 

No.  382.    Aiaued  April  as,  27,  lUl.--Deeided  June  1,  Ittl. 

Decided  upoL  the  authority  of  MeLatnn,  v.  JfUaekflr,  miU,  477* 
m  Cdifonik,  788,  affinned. 

Thb  case  is  stated  in  the  opinioiu 

Mr.  Samuel  Berrtck,  with  whom  Mr.  Henty  M.  WiXUs 
was  on  the  brief ,  for  petitioner. 

Mr.  Patrick  B.  Laughran  for  respondent. 

Mb.  JvrniCE  Van  Dsvantbb  delivered  the  opinion  of 
the  court. 

This  case  is  in  all  material  respects  like  McLaren  v. 
FleMier,  ante,  477.  It  was  bedded  in  the  same  way  fay 
the  state  courts  anjl  was  argued  with  that  ca&e  here. 
Therefore  the  opinion  in  that  will  suffice  to  dispose  of 
this.. 

Judgment  qffimied. 
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UNITED  STATES  v.  BOWLING  ET  AL. 

EBBOB  TO  IBB  GIBCtJTr  COUBT  OF  APPEAIfi  POB  THB  BiaBIH 

GIBCniT. 


No.  295.    Aimed  April  27, 1S21.— Decided  June  1,  10S1. 

1.  The  power  of  thrj  United  States  to  ensure,  by  appropriate  meaBureSy 
that  land  allotted  in  severalty  to  a  tribal  Indian  shall  enure  to  the 
benefit  of  the  allottee  and  his  heirs  idiile  the  title  is  restrieted  ior 
theur  security,  is  no  less  iriiere  the  allotment  has  been  patented  in 
fee  but  subject  to  a  rQitricti«Hi  on  alienation,  than  where  obHj  a 
''trust  patent"  has  issued  and  Ihe  fee  remains  with  the  United  States 
in  trust  to  be  oonv|Byed  to  the  allottee  or  his  heirs  free  of  lestrio- 
tion  ft  the  end  of  the  trust  period.    P.  486. 

2.  In  either  case,  as  an  incident  of  the  power,  Congress  may  authoriie 
and  require  the  Seereteiy  of  the  Interior  to  determine  the  heirs  of 
a  deceased  allottee  and  may  make  his  dedsion  final  and  conclusive. 
P.  487, 

3.  The  power  of  Ihe  Secretary  of  the  Interior  to-detennine  the  heirs 
of  deceased  allottees,  if,  as  originally  granted  by  §  1  of  the  Act  of 
June  25,  1910,  o.  431,  36  Stat.  856,  it  was  intended  to  be  confined 
to  trust  allotments,^  was  extended  to  aOotmientB  in  fee  subject  to 
fsstriciion  on  aljenation,  1^  the  Act  of  AugOBt  1»  1014,  e.  222^  38 
Slat.  683|  the  first  of  a  series  a|qxroi»iating  money  to  meet  the  cost 
<rf  "detennining  the  heira  of  deceased  Indian  allotteei^  having  any 
light,  tiUcy  or  interest,  in  any  trust  or  restrieted  allotment,  under 
regulations  prescribed  by  the  Secietaiy  of  the  Interior.^'  So  hdd 
in  view  of  contianous  eaecutive  practice  antedating  the  first  ap- 
propriation, whereby  the  hefans  of  aOottees  holding  restricted  fees 
were  determined  in  numerous  cases,  communication  thereof  throui^ 
official  reports  to  C!ongi(eBS,  and  provisos  declaring  the  ai^iropriar 
tjons  inaj^licable  to  specified  tribes  whose  allotments  are  of  the 
restricted  fee  class.    P.  488. 

261  Fed.  Rep.  657,  reversed. 

Ths  case  is  stated  m  the  opinion. 

Mr.  LeeUe  C.  Oamettf  Special  Assistant  to  the  Attonegr 
General,  for  the  United  States. 
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Mr.  Halbert  H.  McChier,  with  whom  Mr.  Vem  B. 
Thompmm  was  an  the  brief,  for  defendants  in  error. 


Mb*  JuBincB  Van  DxvAinnBB  delivered  the  opinion  of 
the  court. 
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was  an  action  by  the  United  States  to  recover  the 
of  a  tract  of  land  m  Oklahoma,  with  damages 
for  its  detention  and  use  l^  the  defendants  for  several 
years.  The  trial  resulted  in  a  judgment  for  the  defend- 
ants, which  the  Circuit  Court  of  Appeals  a£Bnned.\261 
Fed.  Rep.  657. 

The  land  was  allotted  and  patented  under  the  Act  of 
March  2, 1889,  c.  422, 25  Stat.  1013,  to  Pe-tenlon-o-sah,  or 
William  Wea,  a  member  of  the  confederated  Wea,  Peoria, 
Kftflkaakia  and  Piankeshaw  tribes  of  Indians,  as  his  dis- 
tributive share  of  the  tribal,  lands.  The  patent  was 
dated  April  8,  1890,  conveyed  a  fee  simple  title  and  im- 
posed a  restriction  upon  aliraation  for  a  period  of  twenly- 
five  years  from  its  date.  Wea  died  intestate  and  seiised 
of  the  land  January  23,  1894.  Shortly  after  his  death 
persons  claiming  to  be  his  heirs  executed  a  convqrance 
of  the  land  and  on  May  4,  1914,  this  court  affirmed  a 
decree  against  two  of  tiie  present  defendants  canceling 
that  convqrance  as  made  in  violation  of  the  restrictiaiL 
Bawling  v.  United  States,  233  U.  S.  528. 

This  action  was  commenced  January  20,  1915,  during 
the  period  of  restriction,  and,  according  to  the  petition,^ 
was  brought  in  the  interest  of  designated  Indians  who 
were  all^^  to  be  the  heirs  at  law  of  Wea,  to  be  entitled 
to  the  possession  and  to  be  members  of  the  confederated 
tribes  and  still  under  the  supervision  and  guardianship 
of  the  United  States.  The  defendants,  l^  their  answer, 
admitted  that  the  land  had  been  allotted  and  patented  to 
Wea  and  that  they  were  in  possession;  denied  aU  the 
other  all^;ations  in  the  petition,  including  the  heirship 
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of  those  in  whosQ  interest  the  action  was  brouc^ti  and 
alleged  that  at  the  time  of  answering  the  defendants 
were  rigjitf ully  in  possession  under  oonv^yanoes  executed 
l^  the  real  heirs  after  the  restriction  upon  alienation 
expired. 

At  the  trial  the  United  States,  to  establish  the  heirshq) 
of  those  in  whose  interest  the  action  was  faroughti  offered 
in  evidence  an  exemplified  copy  of  a  decision  by  the 
Secretary  of  the  Interior,  dated  October  21, 1914,  during 
the  period  of  restriction,  finding  and  holding  that  they 
were  the  heirs,  and  the  sole  heirs,  of  Wea,  and  stating 
their  respective  shares.  To  this  the  defendants  objected 
upon  the  ground  that  the  law  of  Congress  imder  which 
the  decision  was  given  applied  only  where  the  deceased 
allottee  held  under  a  trust  patent.  The  court  sustained 
the.  objection  and  no  other  evidence  on  the  subject  was 
presented  by  either  side.  Whether  the  court  erred  in 
excluding  the  Secretary's  determination  is  the  only 
question  reserved  at  the  trial  and  now  presented  for 
decision.  It  was  not  claimed  that  the  Secretary  pro- 
ceeded without  notice  or  without  according  all  who  were 
interested  a  full  hearing,  but  onl^  that  he  had  not  been 
empowered  to  determine  who  were  the  heirs  where  the 
deceased  allottee  held,  as  did  Wea,  under  a  patent  in  fee, 
even  though  the  land  was  subject  to  a  restriction  up(m 
alienation. 

Before  coming  to  the  acts  under  which^the  Secretaiy 
of  the  Interior  proceeded,  it  will  be  helpful  to  refer  to  the 
modes,  long  in  use,  by  which  Indians  aie  prevented  from 
improvidently  disposing  of  allotted  lands.  One  is  to 
issue  to  the  allottee  a  written  instrument  or  certificate, 
called  a  trust  patent,  declaring  that  the  United  States 
will  hold  the  land  for  a  designated  period,  usually  twenly- 
fiye  years,  in  trust  for  the  sole  use  and  bendKt  pf  the 
allottee,  or,  in  case  of  his  death,  pf  his  heirs,  and  at  the 
expiration  of  that  period  will  convqr  the  same  to  him,  or 
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his  hdrSi  in  fee,  discharged  of  the  trust  and  free  of  all 
charge  or  incumbrance.  The  other  is  to  issue  at  once  t6 
the  allottee  a  ]>atent  conveying  to  him  the  land  in  fee 
and  inqxnng  a  restriction  upon  its  aliraation  for  twenty- 
five  years  or  some  other  stated  period.  While  aUenation 
is  effectually  restricted  by  either  modei  allotments  under 
the  first  are  commonly  spoken  of  as  trust  allotments  and 
those  under  the  second  as  restricted  allotments.  As 
reelects  both,  classes  of  allotments — one  as  much  aa  the 
other — ^the  United  States  possesses  a  supervisory  control 
over  the  land  and  may  take  appropriate  measures  to  make 
sore  that  it  inures  to  the  sole  use  and  benefit  of  the  al- 
lottee and  his  heirs  throui^out  the  (Hriginal  or  any  extended 
period  of  restriction.'  As  an  incident  to  this  power 
Congress  may  authorise  and  require  the  Secretary  of  the 
Interior  to  determine  the  legal  h^irs  of  a  decea^  allottee 
and  may  make  that  determination  final  and  conclusive.' 
It  rests  with  Congress  to  say  which  of  the  two  modes 
shall  be  followed  in  respect  of  the  lands  of  a  particular 
tribe,  and  this  usually  is  done  in  the  act  directing  that 
the  koids  be  aflotted.  The  Act  of  1889,  under  which 
the  lands  of  the  confederated  tribes  were  allotted,  re- 
quired that  the  second  mode  be  followed — ^that  of  issuing 
a  patent  in  'fee  imposing  a  restriction  upon  alienation 
for  a  fixed  period. 

3y  §  1  of  the  Act  of  June  26, 1910,  c.  431, 36  Stat.  856, 
Congress  provided:  ''That  when  any  In<£an  to  whom  an 
allotencnt  of  land  has  been  made,  or  may  hereafter  be 
made,  dtes  before  the  ea[piration  of  the  trust  period  and 
before  the  issuance  of  a  fee  simple  patent,  without  having 

» UniUd  8M»  y.  JNcfari,  188  U.  8. 432;  Tigw  v.  We^Um  IfmU- 
nmt  Co.,  221  U.  8.  286;  Hmkmm  v.  VmM  SUM,  224  U.  8.  413; 
Bmier  v.  Janm,  246  U.  8.  88;  Tottsy  v.  Burgm,  246  U.  8.  104;  La 
Motte  V.  l/itded  iAotes,  2&4  U.  8.  57a 

'ITafiiNMBy.  CoiiMum«,239U.8.506.  AnimbLaneY.MiduidiH^ 
241 U.  8. 201;  Egan  y.  McDamU^2ia  U.  8. 227. 
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made  a  will^  disposing  of  said  allotmeiit  as  hereisafter 
provided,  the  Secretary  of /the  Interior,  upon  notice  and 
hearing,  under  such  rul^  as  he  may  prescribe,  shaft 
asce^1;ain  the  legal  hefafi  of  such  decedent,  and  his  decision 
thereon  shall  be  final  and  condufflve;!' 

T1^  courts  below  concluded  from  the  words  of  this 
provision  that  it  was  confined  to  trust  allotments — those 
held  under  trust  patents.  Separate^'  consido^,  it 
hardly  admits  of  any  other  view;  and  yet  other  provisions 
in  the  same  section  suggest  that  its  words  may  not  have 
been  happily  chosen  and  that  it  may  hAv^  bem  intended 
to  be  more\  comprehensive.  To  illustrate,  a  doedy  f<^ 
lowing  proviso  declares:  ''That  the  SecretaiT  of  the 
Interior  is  hereby  authorised  in  his  discretion  ^sf^e  a 
certificate  of  competency,  upon  implication  therefc^,  to 
any  Indian,  or  in  case  of  his  death,  to  his  heirs,  to  whom 
a  patent  in  fee  containing  restrictions  on  alienation  has 
been  or  may  hereaft^  be  issued,  and  such  certificate  shall 
have  the  effect  of  removing  the  restrictions  on  alienation 
contained  in  such  patent.'' 

But  we  need  not  dwell  upon  the  internal  proof  of  what 
was  intended,  for  by  a  series  of  appropriation  acts,  be- 
ginning August  I,  1914,  and  extending  to  the  present 
time,  Congress  has  tr^ted  and  construed  the  provisian 
as  inclpding  both  trust  and  restricted  allotments.^  Eadi 
of  the  appropriation  acts  contains  a  paragraph  appro- 
priating one  hundred  thousand  dollars  to  meet  the  cost 
of  ''determining  the  heirs  of  deceased  Indian  allottees 
having  any  right,  title,  or  interest^  in  any  trust  or  re- 
stricted aUotment,  under  r%ukt|ons  prescribed  by  the 
Secretary  of  the  Interior,"  and  they  show  affirmatiye^ 
tlmt  they  refer  to  a  determination  under  §  1  of  the  Acjt  of 


'  AetB  AugusC  1,  1914,  e.  222,  38  Stat  682,  586;  May  t8,  1916, 
c.  125,  39  Stat.  123,  127;  Manah  2,  1917,  c.  146,  39  Stat  969,  972; 
May  25, 1918,  e.  86, 40  Stat.  561, 567;  June  30, 1919,  e.  4, 4)  Stat!  3, 8; 
Fetmiaiy  14,  1920,  c.  75,  41  Stat.  408,  413.  ' 


UNITED  STATES  v.  BOWLING.  480 

484.  Opuaioa  of  the  Oouit. 

1910.  Not  only  80,  but  thqr  all  contain  a  proviso  that 
•'this  paragraph  shall  not  apply  to  the  Osage  Indians^ 
nor  to  the  Five  Civilissed  Tribes,"  which  would  be  a  need- 
less provision  if  Congress  had  not  intended  that  the  power 
to  determine  heirships  should  extend  to  restricted  as  ^ell 
as  trust  allotments;  for  the  allotments  to  the  Osages  and 
to  members  of  the  Five  Civilized  Tribes  were  not  trust 
but  restricted  allotments.  The  annual  reports  of  the 
Indian  Bureau  ^  show  that  the  officers  of  that  biu'eau, 
including  the  Secretary  of  the  Interior,  have  unifonn^ 
regarded  §  1  of  the  Act  of  1010,  in  connection  with  these 
appropriation  acts,  as  enabling  them  to  determine  the 
heirs  of  both  classes  of  deceased  allottees,  and  th^  further 
show  that  in  each  year  since  these  appropriations  b^an 
these  officers  have  determined  the  heirs  of  hundreds  of 
deceased  allottees  who  held  under  restricted  as  distin- 
guished from  trust  allotments.  In  one  year  alone  the 
number  was  566  and  of  course  the  aggregate  of  the  values 
involved  was  great.  These  reports  were  regulu'ly  laid 
before  Congress  and,  with  the  knowledge  thus  obtained, 
it  repeated  the  appropriation  each  year.  Of  course,  this 
can^be  accounted  for  only  upon  the  theoiy  that  in  the 
opinion  of  Congress  the  officers  were  but  exercising  the 
power  which  it  intended  they  should  have  and  exercise. 
It  was  after  the  original  provision  had  been  so  construed 
and  supplemented  by  the  first  of  the  appropriation  acts 
that  Wea's  heirs  were  determined  by  the  Secretary.  Ap- 
parently the  appropriation  acts  and  the  reports  of  the 
Indian  Bureau  were  not  brought  to  the  attention  of  the 
courts  below. 
We  conclude  that  the  District  Court  erred,  in  sustain- 

1  House  Doc.  No.  90,  p.  38, 64th  Ck>ng.,  Ist  seas.;  House  Doc.  No. 
1809,  p.  51,  64th  Cong.,  ad  sess.;  House  Doe.  No.  915,  p.  58,  65th 
Goitg.,  2d  sess.;  House  Doo.  No.  1455,  p.  53,  65th  Oonjs.,  3rd  seas.; 
Bouse  Doc.  No.  409,  p.  51, 66th  Cong.,  2d  sess.;  House  Doc  No.  849, 
p.  45,  66th  Cong.,  2d  ^ess. 
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ing  the  defendants'  objection  to  the  mtroductkm  m  evi* 
dence  of  the  Secretary's  deteimmation,  and .  therefore 
that  the  judgment  must  be  reversed  and  the  case  leEnanded 
for  a  new  trial. 

JudffwiefU  reversed* 


•««^ 


EX  PARTE  IN  THE  MATTER  OF  THE  STATE 
OF  NEW  YORK  ET  AL.,  PETITIONERS. 

ON  FETmON  FOR  WRIT  OF  FROHmmON  AND/OR  WRIT  OF 

MANDAMUS. 

No.  25,  Origiiial.    Argued  December  13»  14, 1020.— DeoidBd.  June  1,  1921. 

1.  Tbe  power  to  issue  a  writ  of  prohibition  to  prevent  a  Distriet  Court 
from  exceeding  its  jurisdiction  in  admiralty  is  conferred  upon  this 
court  by  Jud.  Ck)de,  {  234,  and  may  be  exercised  in  a  dear  case  even 
where  an  ultimate  remedy  exists  by  appeal.   Pp.  406,  503. 

2.  Under  the  Eleventh  Amendment,  an  admiralty  suit  in  p$nonam 
can  not  be  brought  against  a  State,  without  its  consent,  by  an 
individual,  whether  a  citizen  of  the  State  or  not.   P.  407. 

8.  Whether  a  suit  in  admiralty  is  a  suit  against  a  State  is  detennined, 
not  by  the  names  of  the  titidar  parties,  but  by  the  essential  nature 
and  dffeot  of  the  proceeding  as  it  appears  from  the  entile  leoord. 

P.  600. 
4.  In  suits  in  rem  against  privatdy  owned  steam  tugs  for  injuriea  in* 
flicted  on  libelants'  barges,  the  tug-owners,  appearing  as  daimaats, 
sought  to  implead  the  Superintendent  of  Public  Works  of  the  State  of 
New  YoriE,  alleging  that  the  damages  complained  of  were  occasioned 
while  the  tugs  were  under  charter  to  him  officially  and  under  his 
operation,  control  and  management,  pursuant  to  the  state  law,  and 
praying  that  ae  sudi  officiat  he  be  dted  into  thesuits  to  answer  fSor 
the  damages  anS,  if  not  found,  that  the  goods  and  chattels  of  the 
State  used  and  controlled  l^  him  be  attached.  Monitions,  inoed 
accordingly,  were  served  on  hiin  in  the  district.  fiaU,  that  these 
proceedings  against  the  Superintendent  were  mi  jmmmam,  and, 
considering  his  functions  under  the  state  laws  and  the  ultimate 
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ineideiioe  of  the  relief  sought,  were  essentiany  prooeedings  agaiDst 
the  State,  beyond  the  jurisdietion  of  the  District  Court  in  admiralty. 
P.  501.    Workman  v.  New  York  CUy,  179  U.  S.  552,  distinguished. 
Rule  absolute  for  a  writ  of  prohibition. 

Prohibition,  to  restrain  proceedings  in  aicfaniralty  in  the 
District  Court.  The  case  is  stated  in  the  opinion,  post,  494. 

Mr.  Edward  0.  Griffin,  with  whom  Mr.  Charlea  D.  Neuh 
ton,  Attorney  General  of  the  State  of  New  York,  and  Mr. 
Oeorge  A., King,  were  on  the  brief,  for  petitionera. 


Mr.  EUm  H.  Oidley  for  respondent: 

This  court  has  not  granted  writs  of  prohibition  when 
petitioner  possessed  another  remedy.  In  re  Cooper,  143 
TJ.  S.  472;  Ex  pdrte  Gordon,  104  U.  S.  616;  In  re  New 
York  d  Porto  Rico  8.  S.  Co.,  166  U.  S.  623,  631. 

The  District  Court,  having  general  jurisdiction  over 
the  subject-matter  land  over  the  parties,  diould  be  allowed 
to  proceed  to  decision  upon  the  merits,  and  if  error  has 
been  or  shall  be  committed  in  entertaining  the  dahnants' 
contention  against  the  chpterer  in  the  same  suit  with  the 
libel  against  the  ship,  it  may  be  later  corrected  on  appeal. 
See  In  re  Fassett,  142  U.  S.  470,  484;  Moron  v.  Sturges, 
164  U.  S.  266,  2S6;  Ex  parte  Detroit  River  Ferry  Co., 
104  U.  S.  610;  Ex  parte  Hagar,  104  U.  S.  620;  In  re  Rice, 
166  U.  S.  896;  In  re  Huguley  Manyfacturing  Co.,  184 
U.  S.  207;  Alexander  v.  CroUoU,  190  U.  S.  680;  Ex  parte 
Oklahoma,  220  U.  S.  101,  208,  200. 

The  Superintendent  of  Public  Works  is  subject  to  the 
ezerdse  of  admiralty  jurisdicticHi.  The  District  Court 
unquestionably  has  control  of  the  res,  as  both  tugs  were 
within  the  territorial  jurisdiction  when  arrested.  They 
were  subject  to  maritime  liens  in  favor  of  the  libelants, 
likewise  the  Superintendent  was  within  the  territorial 
jurisdiction  when  its  process,  issued  conformably  to  Rule 
69,  was  served  personally  upon  him.    Moreover,  it  was 
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alleged  in  the  petitions  filed  by  claimants  that  the  Super- 
intendent had  and  maintained  various  properly  under  his 
control  and  direction  within  the  district.  Therefore,  the 
only  question  is,  whethea,  having  such  control  of  the 
subject-matter,  vessels  and  parties  by  due  and  proper 
exercise  of  its  admiralty  process^  the  District  Court  might 
also  exercise  its  admiralty  jurisdiction  against  the  Supeiv 
intendent. 

The  application  of  the  provisions  of  Rule  59  to  these 
causes  does  not  change* their  admiralty  characteristics 
and  does  not  deprive  the  District  Court  of  jurisdiction. 
The  proceedings  became  pure  actions  in  rem^  sui  genenSy 
distinctly  maritime  in  nature,  and  we  submit  that  the  con- 
trary assertion  is  neither  based  on  fact  nor  supported  by 
law. 

The  Attorney  General  argues  that  inasmuch  as  the  res 
are  not  now  under  charter  to,  or  in  the  possession,  of, 
the  State,  there  is  no  basis  in  such  a  claim  in  fersonoan 
against  the  State.  It  should  be  sufficient  reply  to  say  that 
such  argument  neglects  not  only  the  creation  by  disaster 
of  a  jus  in  re  enforceable  in  admiralty  by  process  in  rem^ 
The  John  G.  Stevens,  170  U.  S.  113,  117,  and  cases,  cited; 
but  likewise  takes  no  thought  of  the  liability  of  the  char* 
terer  to  return  the  vessel  to  the  owner  free  from  lien.  The 
Barnstable,  181  U.  S.  464. 

These  are  not,  under  any  consideration,  actions  at  law 
or  in  equity  falling  within  the  purview  of  the  Eleventh 
Amendment.  Admiralty  suits  are  neither  suits  at  law 
nor  in  equity,  but  are  spoken  of  in  contradistinction  to 
both.  3  Stoiy,  Constitution^  §  1683,  original  ed.  Ad- 
miralty actions  are  sui  generis,  and  are  not  within  the  tenn 
civil  suits,  th.'ireby  meaning  suited  of  a  civil  nature  at 
common  hiw  or  in  equity.  United  States  v.  Bright,  Fed. 
Cas.  No.  14,647;  Atkins  v.  DieintegraHng  Co.,  18  WalL  272. 

The  prerequisite  in  admiralty  to  the  rie^t  to  riBSort  to 
a  libel  in  personam  is  the  existence  of  a  cause  of  action, 
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maritime  in  its  nature.  Workman  v.  Ifew  York  City^  179 
U.  S.  .55^  573.  Further,  a  libel  in  penanam  may  be 
maintained  for  axij  Muse  within  the  jurisdiction  of  an 
admiralty  court,  wherever  a  monition  x»n  be  served  upon 
the  libelee  or  an  attachment  made  of  any  personal  prop- 
erty or  credits  of  his.  In  re  LwismOe  Undenaiiers^  134 
U.  S.  488, 490*  Ginfernar  qf  Georgia  r.  Madrazo^  1  Pet.  110, 
and  Ex  parte  Madrazzo,  7  Pet.  627,  distinguished  ■ 
-'  The  doctrine  laid  down  by  thi&;.court  in  the  case  of 
Workman  v.  New  York  COu^  mpra^  is  wholly  decisive  of 
the  issue  here,  for  no  distinction  in  the  aj^licability  of  the 
rule  there  laid  down  was  made  between  corporations, 
municipal  or  sovere^;  the  .National  Govermnent  alone 
was  excepted  therefrom. 

These  are  not  suits  against  the  State;  and,  in  any  event, 
the  question  whether  they  are  belongs  to  the  merits  rath^ 
than  to  the  jurisdiction.  Scully  v.  Bird^  209  U.  S.  481 ; 
IJHnois  Central  R.  R.Co.  v.  Adams,  180  U.  S.  28. 

The  cases  in  which  immunity  from  process  has  been 
heretofore  claimed  and  granted  on  the  ground  of  sover- 
eignty have  no  appfication.  Th^  were  either — (1) 
actions  hrouglht  directly  against  vesseb  owned  or  main- 
tained as  the  property  of  a  sovereign  power  and  at  the 
time  of  action  possessed  by  it  or  maintained  under  its- 
control,  or  (2)  against  vessels  in  the  possession  of  the 
National  Government  or  vessels  of  a  friendly  "foreign 
sovereign.  The  principle  of  immunity  to  yessds  in  the 
possession  of  the  N&tional  Government  was  first  declared 
m  T^  iSiren,  7  WaM.  152,  and  again  in  ITAe  Dam,  10  Wall. 
15.  Both  oif  those  cases  nevertheless  hdid  that  the  liens 
in  question  were  capable  of  enforcement  therein  because 
the  possession  of  the  Government  was  not  disturbed  in  so 
doing.   SeeWorkmany.NewYorkCity,l79V:8.682j573. 

The  granting  of  immunity  from  process  to  vessels  of  a 
frieiidly  foreign  sovereign  power  i^parentiy  has  its  basis  in 
the  decision  of  The  Exchange,  7^Cranch,  116,  in  which  it  was 
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held  that  a  public  anned  vessel  m  the  service  of  a  sover- 
eign at  peace  with  the  United  States  is  not  within  the 
ordinary  jurisdiction  of  the  admiralty  court,  such  privi- 
lege being  based  upon  international  courtesy.'  See  The 
Mcdpo,  252  Fed.  Rep.  627;  The  Roaeric,  254  Fed.  Rep.  154; 
The  Pampa,  245  Fed.  Rep.  137. 

Nowhere  is  it  suggested  that  the  courtesy  accorded 
vessels  of  the  National  Government  or  of  a  friendly  for- 
eign power  ean  be  extended  to  include  one  of  the  several 
States  of  the  United  States.  .If  it  shoiild  be  thou^t  that 
such  doctrine  should  be  so  extended,  it  woiild  still  be 
inapplicable  here,  where  no  posseadon  of  the  res  by  the 
State  or  by  a  state  officer  coiild  be  disturbed  by  these 
proceedingsr  in  rem;  and  the  vessels  were  not,  at  the  time 
of  seizure,  owned,  maintained  or  possessed  by  the  State. 
Moreover,  a  further  decisive  objection  lies  in  the  absence  of 
complete  sovereignty  in  the  State  of  New  York.  Sover- 
eignly in  its  essence  means  supreme  political  authority. 

The  State  of  New  York  may  not  impose,  its  local  law 
upon  the  admiralty  jurisdiction.  Workman  v.  New  York 
City,  17»U.  S.  552,  557;  Southern  Pacific  Co.  v.  Jensen, 
244  U.  S.  205,  215,  216;  The  Lottawanna,  21  Wall.  558. 
See  also  Union  Fish  Co.  v.  Erickson,  248  U.  S.  308. 

As  between  the  owners  and  the  charterer,  liability  for 
damage  caused  by  n^^ligence  of  the  officers  and  crew  under 
the  dominion  of  the  charterer  rests  teith  the  charterer. 

The  State  must  be  presumed  to  have  contemplated  the 
eystem  of  maritime  law  under  which  the  charters  were 
made. 

Justice  commends  the  unlimited  application  of  the 
provisions  of  Admiralty  Rule  59. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court 

Three  separate  libels  in  rem  were  filed  in  the  United 
States  District  Court  for  the  Western  District  of  New 
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York:  two  agahust  the  Steam  Tug  CharloUe,  her  eDgmeB, 
boilera,  machnieiy/ etc.,  by  one  Dolloff  and  one  Wagner 
rapectively,  both  residentB  and  presumably  dtiflens  of 
the  State  of  New  York»  to  severally  recover  for  damages 
alleged  to  have  been  caused  to  certam  canal  boats  owned 
l^  them  while  navigated  upon  the  Erie  Canal  in  tow  of 
the  Charlotte;  the  other  against  the  Steam  Tug  Henrff 
Koerb^,  Jr.^  her  boilers,  engines,  tadde,  etc.,  l^  Murray 
TVansportaticHi  Company,  a  corporation  of  the  State  of 
New  Yoric,  bailee  of  a  certain  coal  barge,  to  recover 
damages  alleged  to  have  been  received  by  the  barge  idiile 
navigated  upon  the  Erie  Canal  in  tow  of  the  Komher.  In 
each  case  the  tug  was  plaimed  by  Frank  F.  Fbc  and  Charles 
Fuc,  partners  in  business  under  the  name  of  Fix  Brothers, 
of  Buffalo,  New  York,  and  released  from  arrest  on  the 
filing  of  satisfactory  stipulations.  Claimants  filed  answers 
to  the  several  libels,  and  at  the  same  time  filed  petitions 
under  Admiralty  Rule  59  (new  Rule  56),  setting  up  in 
each  case  that  at  tlie  time  of  the  respective  disasters  and 
damage  complained  of  the  tugi9  were  under  charter  by 
claimants  to  Edward  S.  Walsh,  Superintendent  of  Public 
Works  of  the  State  of  New  York,  who  had  entered  into 
audi  charter  parties  under  authority  reposed  in  him  by 
an  act  of  the  Legislature  of  the  State  of  New  York,  being 
c.  264  of  the  Laws  of  1919,  and  had  the  tugs  under  his 
operation,  control,  and  management;  that  if  decrees 
flhould  be  ordered  in  the  respective  causes  against  the 
tugs  the  claimants,  because  of  their  ownership  of  the 
vessels,  would  be  called  upon  for  payment,  and  thus 
would  be  mulcted  in  damages  for  the  disasters,  to  which 
th^  were  total  strangers;  and  that  by  reason  of  these 
facts  Edward  S.  Walsh,  Superintendent  of  Public  Works 
of  the  State  of  New  York,  oug^t  to  be  proceeded  against 
in  the  same  suits  for  such  damaged  in  accordance  with 
the  rule.  The  District  Court,  pursuant  to  the  prayer 
of  these  petitions,  caused  monitions  to  be  issued  in  all 
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three  enaeB  against  Edward  S.  WaUbL,  Supegiigtaadent  of 
Public  Works,  citing  him  to  appear  and  answer,  and,  in 
case  he  could  not  be  found,  that  ''the  goods  and  ohatteb 
of  the  State  of  New  York  used  and  controlled  by  him  *' 
should  be  attached.  The  monitions  were  served  vpoa 
Walsh  within  the  jxnisdiction  of  the  court. 

The  Attorney  General  of  the  Smbe  appeared  in  all 
three  cases  special^  in  behalf  of  the  State  and  the  People 
thereof,  and  of  Walsh,  and  filed  a  suggestion  that  the 
court  was  without  jurisdiction  to  proceed  against  Walsh 
as  Superixitendent  of  Public  Works  for  the  reason  that,  as 
i^peared  upon  the  face  of  the  proceedings,  Ungy  wore 
suits  against  the  State  of  New  Tork  in  whibh  the  State 
had  not  consented  to  be  sued.  The  District  Court  denied 
motions  to  dismiss  the  monitions  (The  Henry  Koerber,  Jr.^ 
268  Fed.  Sep.  561),  whereupon  the  Attcnn^  General, 
on  behalf  of  the  State  and  the  People  th^[«>f,  and  of 
Walsh  as  Superintendent  and  individually,  undia-  leave 
granted,  filed  in  this  court  a  petition  for  writs  of  pro- 
hibition and  mandamus.  An  order  to  show  cause  was 
issued,  to  which  the  District  Judge  made  a  return,  and 
upon  this  and  the  proceedings  in  the  District  Court  the 
matter  has  been  argued. 

The  record  shows  that  the  charters  had  expired 
cording  to  their  terms,  and  the  tugs  were  in 
of  the  ckdmants,  neither  the  State  nor  Walsh  having  any 
claim  upon  or  interest  in  them.  At  no  time  has  any  res 
bebnging  to  the  State  or  to  Walsh,  or  in  which  th^ 
claim  ai^  interest,  been  attached  or  brou^t  under  the 
jurisdiction  of  the  District  Court.  Nor  is  any  relief  asked 
against  Mr.  Walsh  individually;  the  proceedings  against 
him  being  strictiy  in  his  capacity  as  a  public  officer. 

The  power  to  issue  writs  of  prohibiticm  to  the  distriet 
courts  when  proceeding  as  courts  of  admirally  and  mari- 
time jioisdiotaon  is  specifically  conferred  upon  this  court 
I7  §  234,  Judicial  Code  (Act  of  March  3, 1911,  c.  231, 36 
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Stat.  1067, 1156).  And  the  fact  that  the  objection  to  the 
jurisdiction  of  the  court  below  might  be  raised  by  an  ap- 
peal from  the  final  decree  is  not  in  all  cases  a  valid  objec- 
tion to  the  issuance  of  a  prohibition  at  the  outset,  where 
a  coiut  of  admiralty  assumes  to  take  cognizance  of 
matters  over  which  it  has  no  lawful  jurisdiction.  In  re 
Cooper,  143  U.  S.  472,  4»5: 

lliat  a  State  may  not  be  sued  without  its  consent  is  a 
fundamental  rule  of  Jurisprudence  having  so  important  a 
bearing  upon  the  construction  of  the  Constitution  of  the 
United  States  that  it  has  becoii^  established  by  repeated 
decisions  of  thjs  court  that  the  entire  judicial  power 
granted  by  the  Constitution,  does  not  embrace  authority 
to  entertain  a  suit  brought  by  private  parties  against  a 
State  without  consent  given :  not  one  brougjht  by  citizens 
of  another  State,  or  by  citizens  or  subjects  of  a  foreign 
State,  because  of  the  Eleventh  Amendment;  and  not  even 
one  brought  by  its  own  citizens,  because  of  the  fundar 
mental  rule  of  which  the  Amendment  is  but  an  exempli- 
fication. Beer9  v.  Arhmaas,  20  How.  527,  529;  Railroad 
Co.  V.  Tenne99ee,  101  U.  S.  337,  339;  Hans  v.  Louisiana^ 
134  U.  S.  1,  10-17;  North  Carolina  v.  Temple,  134  U.  S. 
22,  30;  Fitte  v.  MdGhee,  172  U-  S.  616,  624;  Palmer  v. 
Ohio,  248  U.  S.  32, 34;  Duhne  v.  New  Jersey,  261 U.  S.  311, 
313. 

Nor  is  the  admiralty  and  maritime  jurisdiction  exempt 
from  the  operation  of.  the  rule.  It  is  true  the  Amend- 
ment speaks  only  of  suits  in  law  or  equity;  but  this  is 
because,  as  was  pointed  out  in  Hans  v.  Louisiana,  supra, 
the  Amendment  was  the  outcome  of  a  purpose  to  set  aside 
the  effect  of  the  decision  of  this  court  in  Chisholm  v. 
Georgia,  2  DaU.  419,  which  happened  to  be  a  suit  at  law 
broujght  against  the  State  by  a  citizen  of  another  State,  the 
decision  turning  upon  the  construction  of  that  clause 
<rf  §2  of  Art.  UI  of  the  Constitution  establishing  the 
judicial  power  ia  cases  in  law  and  equity  between  a  State 
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and  dtizeiiB  of  another  State;  from  which  it  naturally 
cam^  to  pass  that  the  language  of  the  Ainendment  was 
partioularly  phrased  so  as  to  reverse  the  oonstructioii 
adopted  m  that  case.  In  Hans  v.  Lomsiana,  wpra  (p. 
IS),  tibie  court  demonstrated  the  impropriely  of  construing 
the  Amendment  so  as  to  leave  it  open  for  dtiaens  to  sue 
theu*  own  State  in  the  federal  courts;  and  it  seems  to  us 
equally  clear  that  it  cannot  with  propriely  be  construed 
to  leave  open  a  suit  against  a  State  in  the  admirally  juris- 
diction by  individuals,  whether  its  own  citizens  or  not. 
Among  the  authorities  to  which  we  are  referred  is  ]Vfr  • 
Justice  Story,  who,  in  his^  commentaries  on  the  Constita- 
tion  (Ist  ed.,  §  1683;  5th  ed.,  §  1689),  stated  that  it  had 
been  doubted  whether  the  Amendmesot  extended  to  cases 
of  admiralty  and  maritime  jurisdidCion  where  the  proceed- 
ing was  in  rem  and  not  in  personam;  and  whose  doubt 
was  supported  by  a  declaration  proceeding  from  Mr. 
Justice  Washington  at  the  circiut,  United  States  v.  Bright 
(1809),  Brightly,  N.  P.  19,  25,  Note;  24  Fed.  Gaa.  1232, 
1236,  No.  .14,647;  3  Hall's  L.  J.  197,  225.  But  the  doubt 
was  based  upon  considerations  that  were  set  aade  in  the 
reasoning  adopted  by  this  coiu^  in  Hans  y.  Ijouisiana.  In 
Oovenujr  of  Georgia  v.  MadrazQ,  1  Pet.  110, 124,  the  quea- 
tion  whether  the  Eleventh  Amendment  extended  to  pro- 
ceedings in  admiralty  was  alluded  to,  but  found  unneces- 
sary to  be  decided,  because,  if  it  did  not,  the  case  was  for 
the  original  jurisdiction  of  this  court  and  not  of  the  dis- 
trict court  in  which  it  was  brougjht;  and  it  was  held, 
further,  that  the  decree  could  not  be  sustained  as  a  pro- 
ceeding in  rem,  because  the  thing  was  not  in  possessioQ 
of  the  district  court.  Subsequently,  in  £x  parie  jSfocirtusio, 
7  Pet.  627,  632,  an  application  was  made  to  this  court  to 
entertain  a  suit  in  admiralty  against  the  State  of  Georgia,, 
and  it  was  held  that  as  there  Was  no  property  in  the  cua- 
tody  of  the  court  of  admiralty,  or  brought  within  its 
jurisdiction  and  in  the  possession  of  any  private  person. 
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the  case  was  not  one  for  the  eJEercise  of  the  admiraUy 
jurisdiction;  and  that, -being  a  mere  personal  suit  against  a 
State  to  recover  proceeds  in  its  possession,  it  could  not 
be  entertained,  since  '^no  private  person  has  a  right  to 
conunence  an  origfaial  suit  in  this  court  against  a  State.'* 
Aikina  v.  Didntigrating  Co.,  18  Wall.  272,  300,  et  seq., 
and  In  re  LouisviUe  Underwriters,  134  U.  S.  488,  fure  aside 
from  the  point,  since  they  relate  merely  to  a  '-question 
of  statutoiy  construction:  wheth^  the  provision  of  §  11 
of  the  Judiciary  Act  of  1789  (1  Stat.  79,  c.  20;  reSnacted 
m  §  739  of  the  Revised  Statutes,  and  in  §  1  of  Act  of 
March  3, 1875,  c.  137, 18  Stat.  470),  to  the  effect  that  no 
civil  suit  should  be  brought  against  a  person  by  original 
process  in  ai^  district  other  than  that  of  which  he  wjrs 
an  inhabitant  or  in  which  he  shotdd  be  found,  applied  to 
suits  in  personam  in  admiralty  so  as  to  prevent  the  court 
from  acquiring  jurisdiction  ov^  a  corporation  through 
attachment  of  its  goods  or  property  in  a  district  other 
than  that  of  its  residence  (in  the  former  case),  or  by  serv- 
ice of  process  upon  its  appointed  agent  (in  the  latter). 
Much  reliance  is  placed  upon  Workman  v.  New  York 
City,  179  U.  S.  552.  But  that  dealt  with  a  question  of 
the  substantive  law  of  admiralty,  not  the  power  to  exer- 
cise jurisdiction  over  the  person  of  defendant;  and  in 
the  opinion  the  court  was  careful  to  distinguish  between 
the  immunity  from  jurisdictioli  attributable  to  a  sovereign 
upon  grounds  of  policy,  and  immunity  from  /Jability  in  a 
particular  case.  Thus  (p.  566):  ''The  contention  is,  al- 
thou^  the  corporation  had  general  capacity  to  stand  in 
judgment,  and  was  therefore  subject  to  the  process  of  a  court 
of  admiralty,  nev^iheless  the  admiralty  court  would 
afford  no  redress  against  the  city  for  the  tort  complained 
of,  because  under  the  local  law,"  etc.  "But  the  maritime 
law  affords  no  justification  for  this  contention,  and  no 
esoutnple  is  fotmd  in,  such  law,  where  one  who  is  euibjecl  to 
SfuU  and  amenable  to  process  is  allowed  to  escape  liability 
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for  the  commission  of  a  maritime  tort,  upon  the  theoiy 
retted  upon." 

We  repeat,  the  immunity  of  a  State  from  suit  in  per^ 
sanam  in  the  admiralty  brought  by  a  private  person  with- 
out its  consent,  is  clear. 

As  to  what  is  to  be  deemed  a  suit  against  a  State,  the 
early  suggestion  that  the  inhibition  might  be  confined  to 
those  in  which  the  State  was  a  p&rty  to  the  record  (0»- 
bam  V.  United  States  Bank,  9  Wheat.  738,  846,  860,  867) 
has  long  since  been  abandoned,  and  it  is  now  established 
that  the  question  is  to  be  determined  not  by  the  mere 
names  of  the  titular  parties  but  by  the  essential  nature 
and  effect  of  the  proceeding,  as  it  appears  from  the  entire 
record.  Louisiana  v.  Jumel,  107  U.  S.  711,  719,  720,  723, 
727-728;  Hagaod  v.  Southern,  117  U.  S.  52,  67,  et  seq.; 
In  re  Ayers,  123  U.  S.  443, 487-492;  Pennoyer  v.  McConn 
naughy,  140  U.  S.  1,  10,  et  seq.;  Smith  v.  Reeves,  178 
U.  S.  436,  438-440;  Murray  v.  Wilson  Distilling  Co.,  213 
U.  S.  161,  168-170;  Lankford  v.  Platte  IraK  Works  Co., 
236  U.  S.  461,  469. 

Thus  examined,  the  decided  cases  have  fallen  into  two 
principal  classes,  mentioned  in  Pennoyer  v.  McConnaiughy, 
140U.S.  1,10:  ''The  first  class  is  where  the  suit  is  brought 
against  the  ofiicers  of  the  State,  as  representing  the  State's 
action  and  liabittty,  thus  making  it,  thou^  not  a  party 
to  the  record,  the  real  party  against  which  the  judgment 
will  so  operate  as  to  compel  it  to  specifically  perform  its 
contracts  [citing  cases].  The  other  class  is  where  a  suit 
is  brought  jagainst  defendants  who,  claiming  to  act  as 
officers  of  the  State,  and  under  the  color  of  an  unconstitu- 
tional statute,  commit  acts  of  wrong  and  injury  to  the 
rights  and  property  of  the  plaintiff  acquired  under  a  coQr 
tract  with  the  State.  Such  suit  ...  is  not,  within 
the  meaning  of  the  Eleventh  *  Amendment,  an  action 
against  the  State.''  The  first  class,  in  just  reason,  is  not 
confined  to  cases  whfere  the  suit  will  operate  so  as  to  com- 
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pel  the  State  q)ecifically  to  perform  its  contracts^  but  ex- 
tends to  sudi  as  will  require  it  to  make  pecuniary  satisfac- 
tion for  any  liability.  Smith  v.  Reeves,  178  U.  S.  436, 439. 
As  has  been  shown,  the  proceedings  against  which 
prohibition  is  here  asked  have  no  element  of  a  proceeding 
in  rem,  and  are  in  the  native  of  an  action  in  personam 
against  Mr.  Walsh,  not  individually,  but  in  his  capacity 
as  Superintendent  of  Public  Works  of  the  State  of  New 
Yo?k.  The  office  is  established  and  its  duties  prescribed 
by  the  constitution  of  the  State;  Art.  5,  §  3.  He  is 
"charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  o£  the  canals,  and  also  of  those 
relating  to  the  construction  and  improvement  of  the 
canals,"  with  exceptions  not  material.  By  c.  264  of  the 
Laws  of  1919,  eiiective  May  3,  the  Superintendent  is 
authorized  to  provide  such  facilities  as  in  his  judgment 
may  be  necessary  for  the  towing  of.  boats  on  the  canals 
of  the  State,  the  towing  service  to  be  furnished  under  such 
rules  and  regulations  as  he  shall  adopt;  and  for  that  ser- 
vice he  is  authorized  to  impose  and  collect  such  fees  as  in 
his  judgment  may  seem  fair  and  reasonable;  the  moneys 
so  collected  to  be  deposited  by  him  in  the  state  treasury. 
For  the  carrying  into  effect  of  this  act  the  sum  of  $200,000 
was  appropriated.  Under  these  provisions  of  law  Mr. 
Walsh,  as  Superintendent  of  Public  Works,  chartered 
the  tugs  Henry  Koerher,  Jr.,  and  Charlotte,  in  the  naine 
and  behalf  of  the  People  of  the  State  of  New  York,  for 
periods  beginning  May  15  and  ending  at  latest  December 
15,  1919;  and  it  was  under  these  charters  that  they  were 
being  operated  when  the  disasters  occurred  upon  which 
the  Ubels  are  founded  and  the  petitions  under  Rule  59 
are  based.  The  decrees  sought  would  affect  Mr.  Walsh 
in  his  official  capacity,  and  not  otherwise.  They  might 
be  satisfied  out  of  any  prop^iy  of  the  State  of  New  York 
in  his  hands  as  Superintendent  of  Public  Works,  or  made 
a  basis  for  charges  upon  the  treasury  of  the  State  under 
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§46  of  the  Canal  Law  (Cons.  L.  1909,  p.  209),  which  pro- 
vides that  the  commisdon^rs  of  the  caxial  f imd  may  iJlow 
claiinB  for  moneyB  paid  by  the  Superintendent  of  Public 
Works  ..or  other  person  or  oflEioer  employed  in  the  caie, 
management,  superintendence,  and  repair  of  the  canals, 
for  a  judgment  recovered  against  them  or  any  of  them 
in  any  action  instituted  for  an  act  done  pursuant  to  the 
provisions  oi  the  canid  law.  In  either  case  their  ^eot, 
whether  completie  or  not,  would  esqiend  itself  upon  the 
People  of  the  State  of  New  York  in  their  public  and  cor^ 
porate  capacity.  Section  47  of  the  Canal  Law  provides 
for  an  action  before  the  Court  of  Claims  for  certain  kinds 
of  damages  arising  from  the  use  o)r  management  of  the 
canals;  but  in  terms  it  is  provided  that  tins  ''shall  not 
extend  to  claims  arising  from  damages  resulting  from  the 
navigation  of  the  canak/'  There  is  no  suggestion  that 
the  Superintendent  was  or  is  acting  under  color  of  an 
unconstitutional  law,  or  otherwise  than  in  the  due  course 
of  his  duty  under  the  constitution  and  laws  of  the  State 
of  New  York.  In  the  fullest  sense,  therefore,  the  pro- 
ceedings are  shown  by  the*  entire  record  to  be  in  their 
nature  and  ^ect  suits  brougjht  by  individuals  against  the 
State  of  New  York,  and  therefore — since  no  consent  has 
been  given — beyond  the  jurisdiction  of  the  courts  of  the. 
United  States. 

There  is  no  substance  in  the  contention  that  this  result 
enables  the  State  of  New  York  to  impose  its  local  law 
upon  the  admiralty  jurisdiction,  to  the  detriment  of  the 
characteristic  symmetiy  and  uniformity  of  the  rates  of 
maritime  law  insisted  upon  in  Workman  v.  iVeti;  York  City, 
179  U.  S.  552,  557-560;  Southern  Pacific  Co.  v.  Jensen, 
244 1.  S.  205,  215;  Union  Fish  Co.  v.  Erickson,  248  V.  S. 
306,  313;  Knickerbocker  Ice  Co.  v.  Stewart,  253  U.  S.  149, 
160.  The  symmetry  and  harmony  maintained  in  those 
cases  consists  in  the  uniform  operation  and  effect  of  the 
characterieiiic  princ]t>les  and  rules  of  the  maritime  law 
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as  a  body  of  substantive  law  operative  alik^  upon  all  who 
are  subject  to  the  jurisdiction  of  the  admiralty,  and  bind- 
ing upon  other  courts  as  well.  ChelmHs  v.  Luckenbach  S. 
8.  Co.,  247  T[.  S.  372,  382,  384*  It  is  not  inocMisistent  in 
principle  to  accord  to  the  States,  which  enjoy  the  pre- 
rogatives of  sovereignty  to  the  extent  of  beiog  e&empt 
frcnn  litigation  at  the  suit  of  individuals  in  all  other 
judicial  tribunals,  a  like  exemption  in  the  courts  of 
admiralty  and  maritime  jurisdiction. 

The  want  of  authority  In  the  District  Court  to  diter- 
tain  these  proceedings  in  personam  under  Rule  59  (now 
66)  brou^t  by  the  claimants  against  Mr.  Walsh  as 
SupaJntendent  of  Public  Works .  of  the  State  of.  New 
York  is  so  clear,  and  the  fa.ct  that  the  proceedings  are 
in  essence  suits  against  the  State  without  its  consent 
is  so  evident,  that  instead  of  permitting  them  to  run  their 
sbw  course  to  final  decree,  with  inevitably  futile  result, 
the  writ  of  prohibition  should  be  issued  as  prayed.  Ex 
parte  Simons,  247  U.  S.  231,  239;  Ex  parte  Peterson,  253 
U.  S.  300,  305. 

Rule  absolute  for  a  writ  of  prohibition. 
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EX  PAKTE  IN  TflE  MATTER  OF  THE  STATE  OF 
"^  NEW  YORK  ET  AL.,  OWNERS  OF  THE  STEAM 
TUG  QUEEN  CITY,  PETITIONERS. 

ON   FnmON    VOB   WBTF   OF    PBOHIBITION   ANd/oB   WBIT 

OF  MAMDAMUB. 

No.  36b  OrigiiiaL    Axgiied  Deomiber  14,  1Q20.--Deaded  Ju^ 

1.  Tlie  facts  that  a  veaael,  libded  in  the  District  Court,  is  the  property 
of  a  State,  in  its  possession  and  cpntrol  and  employed  in  its  {Hiblib 
governmental  secviie,'may  be  established,  prima  fade,  at  least,  by 
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a  suggestion  verified  and  filed  by  the  attorney  general  of  the  State, 
in  his  official  capacity,  in  connection  with  his  special  appearance  and 
objection  to  the  jurisdiction.  P.  509.  Ex  parte  Mw,25iV.Q.  822, 
distinguished. 

2.  Under  the  admiralty  law,  a  vessel  owned  and  possessed  by  a  State 
and  employed  exclusively  for  its  governmental  purposes,  is  exempt 
from  seizure  in  a  suit  to  recover  damages  for  a  death  caused  by  ber 
negligent  operation.    P.  510. 

Rule  absolute  for  writ  of  prohibition. 

PRemBinoN  to  restrain  prooeedingB  in  admiralty  in 
the  District  Court.  The  case  is  stated  in  the  opinion, 
post,  508* 

Mr.  Edward  G.  Oriffin,  with  whom  Mr.  Charles  D. 
Newton,  Attorney  Greneral  of  the  State  of  New  York,  and 
Mr.  George  A.  King,  were  on  the  brief,  for  petitioners. 

Mr.  Irving  W.  Cole,  with  whom  Mr.  Thomas  P.  Baley 
was  on  the  brief,  for  respondents: 

There  can  be  no  question  but  that  originally  the  Dis- 
trict Court  had  jurisdiction,  under  the  facts  set  forth  in 
the  Ubel.  It  is  not  claimed  otherwise,  but  only  that  some- 
thing has  been  since  extraneously  suggested  which  ousts 
such  jurisdiction — the  ownership  of  the  res  by  the  State. 
It  is,  therefore,  not  a  question  of  jurisdiction,  but  whether, 
in  SUC&  a  situation,  the  powers  of  a  court,  originally  hav- 
ing jurisdiction,  and  the  jurisdiction  itself,  are  destroyed, 
or  still  exist  and  should  be  continued  over  the  subject- 
matter  to  judgment. 

The  objections  to  such  continuance  now  interposed  by 
the  State,  we  say,  should  properly  be  interposed  according 
to  the  requirements  of  proceedings  and  practice  in  admir- 
alty courts,  by  appearing  and  claiming  ownership  and 
excepting  or  answering  to  the  libel,  setting  forth  the 
grounds.  Then  a  plea  based  on  the  sovereign  attributes 
of  the  State  could  be  heard,  and,  if  overruled,  appeal 
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could  be  taken  as  a  matter  of-  right  to  the  Circuit  Court 
of  Appeals  and  from  there  to  this  court.  The  Steamship 
Jefferson,  215  U.  S.  130;  The  Ira  M.  Hedges,  218  U.  S. 
264;  lUinois  Central  R.  R.  Co.  v.  Adams,  180  U.  S.  28; 
South  Carolina  v.  Wesley,  165  U.  S.  542. 

This  suit  in  its  present  form  is  purely  in  rem.  A  ques- 
tion may  arise  whether  such  a  suit,  when  not  in  personam, 
can  be  maintained  under  the  New  York  Death  Statutes 
(§§  1902,  1903,  1904,  1905,  New  York  Code  Civil  Proce- 
dure). This,  however,  is  not  a  ground  for  prohibition, 
Ex  parte  Gordon,  104  XT.  S.  515;  nor  is  any  such  ground 
urged  here. 

If,  however,  the  owner  of  the  vessel  or  any  claimant 
shall  appear  and  proceed  by  claim,  and  exception  or 
answer,  according  to  the  usual  practice  in  admiralty, 
libelants  will  be  formally  advised  as  to  who  the  person, 
or  corporation,  or  State  is  that  may  be  liable  in  personqm. 
Having  become  so  informed  libelants  may  procure  the 
libel  to  be  amended,  making  such  person,  corporation, 
or  State,  as  well  as  the  vessel,  a  party,  and  wiU  then  have 
the  advantage  of  a  suit  in  personam  as  well  as  in  rem  to 
meet  any  objection  to  the  suit  raised  by  exception  or 
defense,  and  have  a  chance  to  litigate  it.  For  instance, 
the  master  or  captain  sailing  the  vessel  at  the  time  or 
the  superintendent  of  the  canals  having  charge  of  the 
vessel  and  who  authorized  its  xise  at  iiie  time,  might 
either  or  both  be  personally  liable.  The  State  itself,  if  it 
owns  the  boat  and  was  operating  it  as  a  master  of  servants 
in  immediate  charge  of  it,  might  be  claimed  to  be  privy 
to  the  negligence  or  wrong  and  liable  in  personam,  at  least 
in  a  suit  in  admiralty.  Canal  Law,  §  47;  Code  Civ.  Proc, 
§264. 

The  question  might  arise  as  to  whether  the  State  has 
waived  its  immunity  from  liability  to  libelants,  if  that 
be  necessary  to  recovery.  The  State  owns  and  oper- 
ates the  canals  for  commercial  purposes.    It  has  waived 
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its  immunity  from  liability  for  damages  caused  in  auch 
operation,  to  a  large  extent  at  least,  by  §  47  of  the  State 
Canal  Law.  Has  the  State  waived  its  immunity  from 
liability  to  libelants  for  the  damages  thqr  have  suflFered 
as  alleged?  Is  the  State  while  operating  a  vessel  on  its 
canals  for  commercial  purposes  for  pay,  throue^  officers 
and  employees,  engaged  thereby  m  such  govemmioital 
functions  as  will  prevent  a  court  of  admiralty  firom  exer- 
cising powers  exclusivdy  lodged  in  it? 

All  these  questions  may  become  important,  as  undor 
Workman  v.  New  York  City,  179  U.  S.  652,  where  thqr 
were  litigated  in  the  regular  and  proper  way  on  the 
merits  and  not  by  writ  of  prohibition. 
*  It  is  well  established  that  the  writ  of  prohibition  fiea 
ovly  where  the  District  Court  clearly  had  no  jurisdictioii 
of  the  case  originally  and  wbere  the  relator  has  no  other 
remedy. 

Where  a  district  court  has  jurisdiction  the  writ  does 
not  lie  to  restrain  it  from  proceeding  to  exercise  sudi 
jurisdiction,  Morrison  v.  District  Court,  147  U.  S.  14;  but 
will  issue  only  in  case  of  want  of  jurisdiction  either  of  the 
parties  or  the  subject-matter  of  the  proceeding  and  can- 
not be  used  as  a  substitute  for  exception  to  a  libel  for  in- 
sufficiency. In  re  Fassett,  142  U.  S.  479.  It  will  not 
issue  to  restrain  the  court  from  proceeding  in  a  libel  case 
against  a  vessel  for  damages  ior  drowning  a  person  in  a 
collision.  Ex  parte  Gordon,  104  U.  S.  515;  Ex  parte  Detroit 
River  Ferry  Co.,,  104  U.  S.  519.  It  cannot  be  used  to 
correct  errors  of  a  court  in  deciding  matters  of  law  or  fact 
within  its  jurisdiction.  Smith  v.  Whitney,  116  U.  S.  167; 
and  will  be  issued  only  on  the  record  in  the  suit.  Ex 
parte  Easton^  95  U.  S.  68.  The  record  of  the  suit  shows 
jurisdiction  perfect. 

^  We  say,  therefore,  that  this  is  not  a  case  for  prohibition, 
but  the  grounds  urged  for  the  prohibition  should  be  dis- 
posed of  when  raised  in  the  regular  and  usual  manner 
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on  the  merits  of  the  case.     ScuUy  v.  Bird^  209  U.  S. 
481. 

Tlie  body  of  admiralty  law  and  the  federal  judicial 
power  in  admiralty  and  maritime  jurisdiction  are  pftra- 
mount  and  exclusive  over  and  against  eveiything  except 
the  sovereignty  of  the  Federal  Govenmient  itself ,  and 
foreign  sovereignties  having  treaty  rights.  They  recognize 
but  one  sovereignty  in  the  United  States,  that  of  the 
Federal  Govenunent.  Nor  can  there  be  but  one  sovereign 
power  over  the  same  thing  at  the  same  time.  As  to  thic^ 
body  of  law  and  these  judicial  powers,  the  States  have 
surrendered  both  their  sovereign  powers  and  sovereign 
privileges  under  the  Constitution.  The  State  can  have 
or  enact  no  law  contravening  or  affecting  them.  Nor  can 
it  urge  its  sovereign  attributes  to  accomplish  the  same 
results.  To  hold  otherwise  would  be  a  contradiction. 
Warkmm  v.  New  York  City,  179  U.  S.  552;  The  Lake 
Monroe,  250  IT.  S.  246;  Knickerhodcer  Ice  Co.  v.  Stewart^ 
253  U.  S.  149;  Southern  Pacific  Co.  v.  Jenaen,  244  U.  S. 
205;  XJfjdon  Fish  Co.  v.  Erickson,  248  U.  S.  308. 

It  is  immaterial  to  whom  the  vessel  proceeded  against 
in  admiralty  belongs.  Clark  v.  New  Jersey  Steam  Navi- 
gation  Co.,  Fed.  Cas.  No.  2,859;  The  John  0.  Stevens,  170 
U.  S.  113;  r/i6  Siren,  7  Wall.  152. 

The  question  as  to  the  limits  of  maritime  law  and 
admiralty  jurisdiction  is  exclusively  a  judicial  question. 
The  Lottawanna,  21  Wall.  558 ;  Ex  parte  Easton,  95  U.  S.  68. 

The  jurisdiction  depends  not  on  the  character  of  the 
parties  but  on  the  subject-matter.  The  Jerusalem,  Fed. 
Case.  No.  7,293;  De  Lome  v.  BoU,  Fed.  Cas.  No.  3,776; 
Clark  V.  New  Jersey  Steam  Navigation  Co.,  supra. 

The  use  of  the  words  ''admiralty  "and  ^'maritime" 
in  the  Constitution  relates  simply  to  subject-matter  and 
embraces  alt  cases  arising  under  the  general  maritime 
Jaw.    Waring  v.  Clarke,  5  How.  441,  473. 
'    The  vessel  in  question  being,  and  having  committed  the 
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marine  tort,  in  maiititne  waters  was  under  the  exclusive 
sovereignly  of  the  United  States  and  within  the  exclusive 
federal  judicial  power.  The  State  cannot,  by  reason  of 
its  sovereignty  as  to  other  matters  and  things,  oust  or 
limit  either  the  federal  sovereignly  or  the  jurisdiction  and 
powers  of  the  federal  courts  over  the  res,  the  vessel 

Mr.  Justice  Pitnby  delivered  the  opinion  of  the  court. 

* 

In  October,  1920,  Martin  J.  McGahan  and  another,  as 
administrators  of  Evelyn  McGahan,  deceased,  filed  a 
libel  in  admiralty  in  the  District  Court  of  the  United. 
States  for  the  Western  District  of  New  York  against  the 
Steam  Tug  Queen  City,  her  tackle,  apparel,  and  furniture, 
to  recover  damages  alleged  to  have  been  sustained  through 
the  death  of  deceased  by  drowning,  due  to  the  urgent 
operation  of  the  Queen  City  upon  the  Erie  Canal,  in  said 
district.  The  Attorney  General  of  the  State  of  New 
York  appeared  specially  for  the  purpose  of  questioning 
the  jurisdiction  of  the  court,  and  filed  a  verified  suggestion 
of  the  want  of  such  jurisdiction  over,  the  Queen  City,  for 
the  reason  that  at  all  times  mentioned  in-  the  libel  and  at 
present  she  was  the  absolute  property  of  the  State  of 
New  York,  m  its  possession  and  control,  and  employed  in 
the  public  service  of  the  State  for  govenmxental  uses 
aad  purpose^,  and,  at  the  times  menticmed  in  the  libel, 
was  authorized  by  law  to  be  empljQyed  only  for  the  public 
and-govemmental  uses  and  purposes  of  the  State  ct  New 
York,  such  purposes  being  the  repair  and  maintenance 
of  the  Improved  Erie  ,Canal,  a  public  work  owned  and 
operated  by  the.  St^jle,  and  particularly  the  towing  ci 
dredges,  the  canyinc  of  material  and  workmen,  the  tow- 
ing of  barges  and  vessels  containing  material,  and  the 
setting,  replacing,  and  removing  of  buoys  and  safely 
devices.  He  prayed  that  the  vessel  be  declared  immime 
from  process  and  free  from  seizuro  and  attachment,  and 
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that  the  libel  and  all  proceedings  thereunder  be  dismissed 
for  want  of  jurisdiction. 

The  District  Court  overruled  the  suggestion  and 
awarded  process  in  rem,  under  which  the  Queen  City  was 
arrested.  Thereupon  the  Attorney  General,  in  bdialf  of 
the  State,  filed  in  this  court,  under  leave  granted,  a 
petition  for  a  writ  of  prohibition  to  require  the  District 
Comi;  to  desist  from  further  exercise  of  jurisdiction  and 
foramandamus  to  require  the  entry  of  an  order  declaring 
the  Queen  City  to  be  immune  from  arrest.  An  order  to 
show  cause  was  issued,  to  which  the  District  Judge  made 
return,  embodying  by  reference  the  admiralty  proceed- 
ings; and  the  matter  was  argued  together  with  No.  25, 
Original,  Ex  parte  New  York,  No.  1,  just  decided,  cMe,  490. 

To  the  suggestion  that  the  Queen  City  is  the  property 
of  the  State  of  New  York,  in  its  possession  and  contiol 
and  employed  in  its  public  governmental  servicoi  it  is 
objected  at  the  outset  that  the  record  and  proceedings 
in  the  suit  in  admiralty  do  not  disclose  the  identity  of 
the  owner  of  the  vessel  or  that  she  was  employed  in  the 
governmental  service  of  the  State.  We  deem  it  cleaTi 
however,  that  the  verified  suggestion  presented  by  the 
Attorney  General  of  that  State,  in  his  oflScial  capacity 
as  representative  of  the  State  and  the  People  thereof, 
amounts  to  an  ofiicial  certificate  conceniing  a  public 
matter  presiunably  within  his  official  knowledge,  and  that 
it  ought  to  be  accepted  as  sufficient  evidence  of  the  fact, 
at  least  in  the  absence  of  special  challenge.  The  sug- 
gestion was  overruled  and  denied,  with  costs,  and  process 
thereupon  ordered  to  issue  ag^nst  the  vessel,  without 
any  intimation  that  there  was  doubt  about  the  facts 
stated  m  the  suggestion,  or  opportunity  given  to  verify 
them  further.  It  would  be  an  unwarranted  aspersion 
upon  the  honor  of  a  great  State  to  treat  facts  thus  solemnly 
certified  by  ita  chief  law  officer,  and  accepted  as  true 
'vhen  passed  upon  by  the  District  Court,  as  now  requiring 
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ferification.  Ex  parte  Midr,  254  U.  S.  622,  differs  widely, 
for  there  the  suggestion  that  the  veesel  was  exempt  be- 
cause of  its  ownership  and  character  came  nbt  throu^^ 
oflScial  channels  but  from  private  counsel  appearing  as 
canici  cutUb,  who,  on  being  challenged  to  submit  proof 
in  support  of  the  allegations  in  the  suggestion,  refused 
to  do  so.  Of  course,  there  were  other  and  more  fundar 
mental  differences,  but  it  is  the  one  mentioned  that  ea» 
pecially  concerns  us  upon  the  question  of  practice. 

Accepting,  as  we  do,  the  facts  stated  in  the  suggestion 
of  the  Attorney  General,  the  record — aside  from  whether 
a  suit  in  admiralty  brought  by  private  parties  throue^ 
process  in  rem  against  property  owned  by  a  State  is  not  in 
effect  a  suit  against  the  State,  barred  by  the  general  prin- 
ciple applied  in.  Ex  parte  New  Yorkj  No.  1,  No.  25,  Qri^nal 
— ^presents  the  question  whether  the  proceeding  can  be 
based  upon  the  seizure  of  propert^^owned  by  a  State  and 
used  and  employed  solely  for  its  governmental  uses  and 
purposes. 

By  the  law  of  nations,  a  vessel  of  war  owned  l^  a  friend^ 
power  and  employed  in  its  service  will  not  be  subjected 
to  admiralty  process;  and  this  upon  general  grounds  of 
comity  and  policy.  Schooner  Exchange  v.  McFaddan,  7 
Cranch,  116,  144-147.  In  a  case  before  Judge  Francis 
Hopkinson  in  the  admiralty  court  of  Pennsylvania  in 
1731,  on  a  plea  to  the  jurisdiction,  it  was  adjudged  that 
marines  enlisting  on  boi^  a  ship  of  war  or  vessel  belonging 
to  a  sovereign  independent  state  could  not  libel  the  ship 
for  their  wages.  Mdtez  v.  The  South  Carolina,  Bee,  422; 
Fed.  Cas.  No.  9,697.  The  question  .whether  l^  inter- 
national law  the  rule  of  The  Exchartge  is  to  be  applied 
to  other  kinds  of  public  vessels  owned  or  controlled  by 
friendly  powers  (see  The  ParJement  Beige  [1880],  L.  R.  5 
Prob.  Div.  197),  was  stirred  in  Ex  parte  Muir,  fupra^  but 
found  unnecessary  to  be  decided.  It  does  not  now  press 
for  solution;'  for,  aside  from  the'  obligations  of  inter* 
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national  law,  though  upon  principIeB  somewhat  akin,  it 
18  unif onnly  held  in  this  country  that  even  in  the  case  of 
municipal  corporations,  which  are  not  endowed  with 
prerogatives  of  sovereignty  to  the  same  extent  as  the 
States  by  which  they  are  created,  yet  because  they  exer- 
cise th^  powers  of  government  for  local  purposes,  their 
property  and  revenue  necessary  for  the  exsrciee  of  those 
powers  are  to  be  considered  as  part  of  the  machinery  of 
govenmient  exempt  from  seizure  and  sale  under  process 
against  the  city.  As  Mr.  Chief  Justice  Waite  said,  speak- 
ing for  this  court  in  Klein  v.  New  Orleans,  99  U.  S.  149, 
150,  ''To  permit  a  creditor  to  seize  and  sell  them  to 
collect  his  debt  wotdd  be  to  permit  him  in  some  degree 
to  destroy  the  government  itself."  The  rule  was  applied 
in  the  admiralty  by  the  same  learned  Chief  Justice,  sitting 
on  appeal  at  the  circuit,  in  The  Fidelity,  16  Blatchf.  569; 
Fed.  CaSt  No.  4,758,  upon  \  well-considered  opinion. 
To  the  same  effect.  The  Seneca  (1876),  Fed.  Cas.  No. 
12,668;  Lang  v.  The  Tampica  (1883),  16  Fed.  Rep.  491, 
494;  The  Pratedar  (1884),  20  Fed.  Rep.  207;  The  F.  C. 
Latrcbe  (1886),  28  Fed.  Rep.  377, 378;  The  John  McCraken, 
145  Fed.  Rep.  705,  706. 

The  principle  so  uniformly  held  to  ^cempt  the  property 
of  municipal  corporationis  employed  for  public  and  gov- 
enmiental  purposes  from  seizure  by  admiralty  process  in 
rem,  applies  with  even  greater  force  to  exempt  public 
property  of  a  State  used  and  employed  for  pubUc  and 
governmental  purposes. 

Upon  the  facts  shown,  the  Queen  City  is  exempt,  and 
the  prohibition  should  be  issued. 

RtUe  abeolute  far  a  writ  of  prokibitian. 
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A  ELECTRIC  LIGHT  COMPANY,  PETITIONER. 

ON  PETITION  FOB  WBTT  OF  MANDAMUtL 
No.  29,  Origiiial.  Aigued  MaiolL  15, 16^  1921.— Deckled  June  1, 192L 

In  a  suit  brou^^t  by  a  gas  company  against  a  oity  to  enjoin  the  en- 
forcement of  an  ordinance  rate  alleged  to  be  confiscatory,  this 
court  by  its  former  dedsion  (260  U.  S.  256)  affirmed,  with  modifioar 
tionsy  the  decree  of  the  District  Court  diBmissing  the  bill,  and  issued 
its  mandate,  redting  the  decision  and  directing  "that  such  execu- 
tion and  proceedings  be  had  in  said  cause  as  accoiding  to  rig^t  and 
justice   .   .   .   ought  to  be  had,  the  said  appeal  notwithstanding." 

Hdd:  (1)  That  the  court  below  had  jurisdiction,  through  a  special 
master,  to  ascertain  the  amounts  collected  by  the  company  from 
its  customers,  in  excess  of  the  ordinance  rate,  pending  the  litigation, 
and  to  require  repasrment  tber^f ,  with  interest,  in  accordance  with 
the  terms  of  a  bond  that  the  company  filed  in  the  cause  in  order  to 
obtain  a  supersedeas,  with  continuance  of  injunction,  pending  its 
appeal.    P.  516. 

(2)  That  the  absence  of  the  customers  as  parties  was  no  obstacle  to 
such  enforcement  of  their  equitable  rights,  represented  in  the  litiga- 
tion by  the  city  and  recognised  and  protected  l^y  the  bond.   P.  517. 

(3)  That  the  fact  that  the  affirmance  modified  the  lower  court's  decree 
80  as  to  dismiss  the  biU  without  prejudice  to  the  filing  of  another  in 
case  changed  conditions  should  render  the  rate  confiscatory,  did  not 
restrict  the  lower  court's  jurisdiction  to  the  overcharges  made  before 
its  decree  was  entered,  since  the  ordinance  rate  remained  presumar 
bly  valid  until  proven  otherwise  in  a  m^  suit,  and  the  bond  required 
repayment  of  all  overcharges  collected  while  the  company  had  the 
b^c^t  of  the  injunction  pending  the  iq[)peaL  P.518. 

ilule  discharged. 

The  cafie  is  stated  in  the  opinion. 

Mr.  Robert  A.  Brown j  with  whom  Mr.  Maxwell  V. 
Beghiol  and  Mr.  Charles  A.  Frueauff  were  on  the  briefSi 
for  petitioner. 

Mr.  C.  Petrus  Peterson  for  the  City  of  Linooln. 
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Mb.  JusncB  Pitnbt  delivered  the  opiziion  of  the  court. 

Fonowing  our  decision  in  Lincoln  Qos  &  Electric  Light 
Co.  V.  Ciby  of  Lincoln,  June  2,  1919,  250  U.  S.  256,  our 
mandate  went  down  to  the  District  Ck>iurt  of  the  United 
States  for  the  District  of  Nebraska,  reciting  oiu*  deter- 
mination that  its  decree  of  September  23, 1915,  shotdd  be 
modified  as  indicated  in  the  opinion,  and  as  so  modified 
should  be  affirmed  with  costs;  and  proceeding  as  follows: 
''You,  therefore,  are  hereby  commanded  that  such  exe- 
cution and  proceedings  be  had  in  said  cause  as  according 
to  right  and  justice,  and  the.  laws  of  the  United  States, 
ought  to  be  had,  the  said  appeal  notwithstanding." 

Upon  the  filing  of  this  mandate,  the  District  Court, 
on  January  6, 1920,  entered  an  oitler  modifying  its  decree 
of  September  23,  1915,  as  particularly  Required,  and,  at 
the  same  time,  made  an  order  retaining  jurisdiction  for 
the  purpose  of  requiring  the  company  to  make  refund 
and  restitution  to  consumers  of  gas  for  all  amounts  col- 
lected over  and  above  the  legal  rate  pending  the  litigation, 
with  interest,  in  accordance  with  the  terms  of  a  bond 
that  the  company  had  filed  in  the  cause  in  order  to  obtain 
a  ^uper^edeaSy  with  a  continuance  of  injunction,  pending 
its  appeal  from  the  decree  of  September  23,  1915.  An 
appeal  from  the  order  retaining  jiuisdi^tiofi,  taken  by 
the  company  to  this  court,  was  dismiised  because  the 
order  lacked  finality.  253U.  S.  477.  The  mandate  upon 
the  diRmiHsal  again  commanded  the  District  Court  ''that 
such  proceedings  be  had  in  said  cause,  as  according  to 
rigiht  and  justice,  and  the  laws  of  the  United  States,  ought 
to  be  had,  the  said  appeal  notwithstanding."  This 
having  gone  down,  the  court  appointed  a  master,  with 
direction  to  examine  the  books  and  accounts  of  the 
company  and  prepare  an  account  of  the  amounts  paid 
by  consumers  in  excess  of  the  ordinance  rates  during  the 
pendency  of  any  restraining  order  or  injunction  in  the 
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cause;  with  other  provisions  not  neoessaiy  to  be  men- 
tioned. 

The  oampany  appKed  to  this  courti  obtained  leave  for 
the  purposei  and  filed  a  petition  for  a  writ  of  mandamus 
to  command  the  judge  of  the  District  Ck>urt  to  nullify 
and  revoke  the  above  mentioned  orders  and  refrain  from 
assuming  jurisdiction  over  the  cause  as  aforesaid  An 
order  to  diow  cause  was  idsued,  proper  return  thereto 
made  by  the  judge,  and  the  matter  has  been  argued. 

From  the  petiti<m  amd  return  the  following  additional 
particulars  appear:  The  original  suit  was  commenced 
December  27,  1906|  in  the  United  States  Circuit  (now 
District)  Court,  by  the  company  against  the  dty  and  its 
officiate  as.  defendants  seeking  (among  other  things)  to 
enjoin  the  enforcement  of  an  ordinance  r^ulating  the 
price  to  be  charged  for  gas.  At  the  outset  a  restnuning 
order  was  obtained,  and  this  was  followed  by  a  temporary 
injunction,  ecmtinued  in  force  imtil  final  decree,  and  after- 
wards, pending  an  appeal  to  this  court  (223  U.  S.  349), 
under  a  bond  cooiditioned  to  account  for  overcharges  if 
the  rate  ordinance  should  be  sustained.  After  this  first 
appeal,  the  litigatbn  was  continued  until  September  23, 
1915,  when  the  District  Court  made  a  final  decree  .sus- 
taining the  rate  ordinance  and  diFgnisfting  the  bill.  An 
application  for  allowance  of  an  appeal  to  this  court,  with 
a  superBedeaa  to  keep  the  injunction  in  effect,  was  |^;anted 
November  22,  1915,  upon  approval  of  a  supersedeas 
bond  tendered  by  the  company  for.' the  purpose,  in  the 
penal  sum  of  $575,000,  to  be  paid  to  the  clerk  of  the  Dis- 
trict Court  for  the  benefit  of  all«gas  consumers  who  had 
purchased  gas  from  the  company  during  the  pendent^ 
of  the  action  from  its  cradmencement,  and  all  consumers 
who  should  purchase  gas  thereafter  imtil  the  final  deter- 
mination of  the  suit;  with  a  condition  reciting  the  decree 
of  September  23,  1915,  and  the  temporary  injunction 
theretofore  granted,  to  restrain  the  putting  into  effect 
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of  the  rate  ordinance,  and  providing  that  if  the  company 
should  proiaecute  its  appeal  to  effect,  or  failing  to  make  its 
appeal  good  should  answer  all  costs  and  damages  and 
refund  all*  overcharges  collected  from  gas  consumers 
above  the  price  fixed  1^  said  ordinance,  and  should  pay 
to  the  clerk  of  the  District  Court  or  his  successor  in  office, 
for  the  benefit  of  all  whom  it  might  concern  and  in  par^ 
ticular  for  the  benefit  of  all  consumers  entitled  to  refunds, 
all  overcharges  collected  since  the  granting;  of  the  original 
injunction,  together  with  interest  thereon,  when  the 
several  parties  lawfully  entitled  and  the  amount  of  refund 
due  to  each  should  have  been  ascertained  in  the  action 
in  such  manner  as  tke  court  should  direct,  the  deter- 
mination to  be  binding  upon  all  parties  to  the  bond,  then 
the  obligation  should  be  void,  'otherwise  to  remain  in 
force. 

This  appeal  resulted  in  our  decision  of  June  2,  1919, 
affirming  the  decree,  with  two  modifications,  one  of  which 
related  to  an  occupation  tax  that  was  under  attack  in 
the  same  suit,  but  is  not  now  material;  the  other  was,  to 
cause  the  diflmisHal  of  the  suit  as  to  the  rate  ordinance 
to  be  without  prejudice  to  the  commencement  of  a  new 
action  thereafter  to  restrain  enforcement  of  the  ordinance 
if  it  could  be  shown  to  be  confiscatory  in  its  effect  under 
the  new  conditions. 

Thus  it  appears  that,  during  the  entire  course  of  this 
protracted  litigation  (except  for  a  period  when  the  com- 
pany put  the  prescribed  rate  into  effect  as  a  test),  the 
operation  of  the  ordinance  was  suspended  at  the  instance 
of  the  company,  upon  terms  obliging  it  and  its  surety  to 
refund  all  overcharges  should  it  fail  to  make  good  its 
attack  upon  the  established  rate,  and  binding  it  to  abide 
by  the  determination  of  the  court  in  the  same  cause  as 
to  the  amounts  due,  and  pay  the  entire  amount  thus 
ascertained,  with  interest,  to  the  clerk  of  the  court,  for 
the  benefit  of  the  consumers.    According  to  the  com- 
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pany's  own  statement,  its  books  showing  the  accounts 
between  it  and  its  customers  during  the  period  from 
1906  to  1920  contain  more  than  25,000  accounts,  which 
are  involved  and  complicated  by  other  charges,  so  that 
an  examination  of  them  would  involve  much  time  and 
expense. 

The  principal  contention  upon  which  the  petition  for 
mandamus  is  rested  is  that,  imder  om*  mandate  following 
the  decision  of  June  2,  1919,  and  the  more  recent  one  on 
dismissal  of  the  subsequent  appeal,  no  jurisdiction  was 
conferred  upon  the  District  Court  to  take  any  action 
except  to  affirm  its  decree  of  September  23,  1915,  dis- 
missing the  bill  of  complaint,  after  modifying  the  decree 
in  the  two  particulars  specified.  It  is  said  that,  after  an 
appeal,  the  court  below  has  jurisdiction  to  proceed  only 
in  conformity  with  the  direction  of  the  mandate  of  the 
appellate  court.  This  may  be  conceded.  But  here  our 
mandate  expres^y  commanded  ''that  such  execution 
and  proceedings  be  had  in  said  cause  as  according  to 
right  and  justice,  and  the  laws  of  the  United  States,  ought 
to  be  had,  the  said  appeal  notwithstanding.''  Of  course, 
whatever  proceedings  wafe  taken  thereafter  in  the  same 
cause  would  be  further  proceedings;  and  the  absence  of 
the  particular  word  ''further  "  from  the  mandate  is  of 
no  consequence.  Emphatically  the  command  called  for 
proceedings  in  the  nature  of  execution  according  to  right 
and  justice  and  the  laws  of  the  United  States.  The 
necessary  meaning  is  that  the  court  below  should  proceed 
to  carry  our  decision  into  full  effect  according  to  right 
and  justice;  and,  manifestly,  this  could  not  be  done  with- 
out proceeding  to  enforce  the  supersedeas  bond  according 
to  its  terms.  The  bond  recognized  that  the  city  and  its 
officials,  who  were  the  nominal  parties  defendant,  were 
in  a  broad  sense  the  representatives  of  the  consumers, 
the  parties  actually  concerned.  It  recognized  that  they 
were  required  to  pay  a  rate  for  gas  higher  than  the  city 
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ordinance  had  detennmed  to  be  just  and  reasonable;  that 
these  excess  charges  were  bemg  exacted  pending  the  suit, 
in  order  that  the  company  might  be  secure  in  the  event 
that  it  should  prevail,  and,  per  conbray  that  they  ought 
to  be  refunded  with  interest  in  the  event  that  it  should 
fail.  It  recognized  that  the  consumers  were  so  many  in 
number,  and  the  difficulty  of  sustaining  their  mdividual 
claims  through  separate  suits  would  be  so  great,  that  to 
remit  them  to  such  suits  would  be  a  virtual  denial  of 
justice.  And  it  recognized  that  to  ascertain  what  should 
be  due  to  them,  to  see  to  its  collection  from  the  company 
in  case  of  its  failure  to  make  good  its  attack  upon  the 
ordinance,  and  to  cause  distribution  to  be  made  among 
the  several  claimants,  was  essential  to  the  doing  of  com- 
plete equity,  and  therefore  a  natiu-al  incident  to  the  jurisn 
diction  of  the  court  in  the  tnain  cause.  To  retain  juris- 
diction for  the  purpose  of  requiring  that  restitution  be 
made  according  to  the  terms  of  the  bond  was  and  is  a 
necessary  part  of  the  duty  of  the  District  Court  under 
the  mandate* 

Tlie  case  is  within  the  principle  of  Arkaddphia  Milling 
Co.  V.  St.  Lauia  Southwestern  By.  Co.,  249  U.  S.  134, 143- 
147. 

The  contention  that  the  jurisdiction  fails  because  the 
consumers  were  not  parties  to  the  record  nor  in  privity 
with  the  parties,  and  the  company  prayed  no  relief  against 
them,  is  transparently  imsound.  The  ordinance  was  in- 
tended to  limit  the  gas  rate  for  the  benefit  of  the  con- 
sumers; suit  was  brought  against  the  municipality  and 
its  officers  as  the  public  representatives  of  the  interests 
ot  the  consumers;  the  restraining  order  and  temporary 
Injuactioii  were  intended  for  the  very  purpose  of  enabling 
the  company  to  eicact,  pending  the  suit;  rates  in  excess 
of  those  limited  by  the  ordinance;  the  equitable  duty  to 
refund  excess  charges  if  the  suit  should  fail  was  a  duty 
owing  to  the  consumers;  and  the  form. of  the  supersedeas 
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bond  recognized  all  thiSy  and  was  particularly 
for  their  protection. 

Nor  is  there  substance  in  the  contrition  that  the  juris- 
diction does  not  extend  to  overcharges  subsequent  to 
September  23,  1915.  Thje  thought  suggested  is,  that 
the  adjudication  of  the  validity  of  the  ordinance  did  not 
extend  beyond  the  date  of  the  final  decree;  that  ther&* 
after  changed  conditions,  increased  costs,  and  other  cir- 
cumstances referred  to  by  us  in  250  U.  S.  268,  may  have 
rendered  the  limited  rate  non-compensatory,  and  the 
ordinance  therefore  confiscatory;  and  that  at  least  the 
company,  before  being  called  upon  to  make  restitution, 
ought  to  have  a  hearing  upon  this  question  as  to  the  period 
subsequent  to  September  23,  1915.  The  oontmtion 
overlooks  the  effect  ^)fthe>ordinance,  which  is  presump- 
tively valid,  and  has  continuing  force  unless  and  until 
set  aside  by  judicial  decree^as  the  result  of  an  investigation, 
in  which  the  burden  of  proof  is  upon  the  company ;  that  the 
decree  of  September  23, 1915,  is  conclusive  evidence  that 
the  com])aDy  has  made  such  an  attempt,  and  has  failed, 
and  that  the  ordinance  rate  not  only  is  lawftd  and  binding, 
but  will  so  continue  unless  and  until  the  company,  under 
the  ''without  prejudice  "  clause,  shall  begin  a  new  suit 
and  maintain  its  contention  that  the  rate  through  changed 
conditions  has  become  non-compensatory.  See  Misao/uri 
V.  Chicago^  Burlington  &  Quinqf  R.  R.  Co.,  241  U.  S.  53d, 
539.  The  contention  also  overlooks  the  fact  that  the 
bond  itself  was  given  subsequent  to  the  decree  appealed 
from,  in  terms  for  the  benefit  not  only  of  gas  consumers 
who  theretofore  had  purchased  gas  from  the  company  but 
of  those  who  should  piu*cha8e  thereafter  at  any  time 
before  the  final  determination  of  the  suit.  The  specific 
obligation  thus  assumed  requires  it  to  refund  all  over- 
charges collected  in  excess  of  the  ordinance  rate,  so  long 
as  it  had  the  benefit  of  the  injunction  pending  the  ap- 
peal; and  the  jurisdiction  of  the  District  Court  to 
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that  the  eKoeos  charge  are  refunded  has  corresponding 
extent* 

We  have  said  enougih  to  demonstrate  the  existence  of 
the  jurisdiction  of  the  District  Court  and  its  scope.  Other 
points  are  raised,  but  they  relate  not  to  the  question  of 
jurisdiction,  but  to,  the  mode  in  which  the  jurisdiction 
ought  to.  be  aercised.  If  they  have  substance — as  to 
which  we  make  no  intimation — ^they  will  be  subject  to 
review  in  the  appropriate  method,  after  the  conclusion 
of  the  proceeding. 

Rule  dMiarged. 


•^if^ 


ANCHOR  OIL  COMPANY  v.  GRAY  ET  AL- 

APPIBAL  FROM  THE  CIRCUIT  COURT  OF  APPBAL8  FOR  THB 

EIGHTH  CIRCUIT. 

No.  188.    Aigued  January  27,  102h— Decided  June  1,  1921. 

1.  The  authOTity  of  the  Secretary  of  the  Interior  under  {  2  of  the  Aot 
of  May  27, 1906,  o.  199, 35  Stat.  312,  to  approve  an  oil  and  gas  lease 
made  by  a  f u]14>lood  Creek  allottee  is  not  taken  away,  under  {  9, 
by  the  death  of  the  allottee.   P.  522. 

2.  As  respects  the  rights  of  the  allottee 's  heirs  and  those  claiming  under 
th^m  with  notice  of  such  outstanding  lease,  the  approval  relates 
bade  and  takes  effect  as  <^  the  execution  of  the  lease  by  t^e  parties 
named  therein.   P.  522. 

3.  Under  the  Act  of  Maroh  1, 1907,  c.  2285,  34  Stat.  1026,  the  lodging 
of  such  lease  in  the  office  of  the  United  States  Indian  Agent  (now 
Superintendent  of  the  Five  Civilized  Tribes)  at  Muskogee,  for 
transmission  to  the  Secretary  of  the  Interior,  constituted  construo- 
ttve  notice  to  persons  who,  after  the  death  of  the  lessor  and  after 
the  lease  had  been  approved  by  the  Secretary,  took  another  lease 
from  the  lessor's  heirs.   P.  522. 

4.  The  provision  of  the  Act  of  March  1,  1907,  making  the  filing  of 
Indian  leases  with  the  Indian  Agent  at  Muskogee  constructive 
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notioe,  was  not  superseded  by  the  admissioii  of  Oklahoma  as  a  State 
or  as  a  result  of  provisions  in  the  Enabling  Act  of  June  16^  1906,  and 
in  the  state  constitution  adopted  thereunder.   P.  528. 
257  Fed.  Rep.  277,  affirmed. 

Thb  case  is  stated  in  the  opinion. 

Mr.  John  DevereuXf  for  appellant,  submitted. 

Mr.  Preston  C.  West,  with  whom  Mr.  A.  A.  Damdaon 
was  on  the  brief,  for  app^ees. 

Mr.  Geo.  S.  Ramsey,  Mr.  Malcolm  E.  Rosser,  Mr.  Vittard 
Martin,  Mr.  James  A.  Veasey,  Mr.  John  M.  Chick,  Mr.  G. 
Earl  Shaffer,  Mr.  James  C.  Denton  and  Mr.  Edgar  A. 
deMeuJes,  by  leave  of  oourt,  filed  a  brief  as  amtci  curue. 

Mb.  JusTicrB  Pitnet  delivered  the  opinion  of  the  court. 

This  is  a  sidt  in  equity  instituted  by  appellant  against 
appellees  in  a  state  court  of  Oklahoma,  involving  the 
ownership  of  a  leasehold  estate  for  oil  and  gas  mining  pur- 
poses in  a  Creek  Indian  allotment  containing  80  acres, 
situate  in  Tulsa  County,  Oklahoma.  Upon  petition  of 
appellees  it  was  removed  to  the  United  States  District 
Coxirt  upon  the  ground  that  it  arose  under  the  Constitu- 
tion and  laws  of  the  United  States;  a  motion  to  dismiss 
the  suit  was  granted  by  that  court,  the  decree  of  dismisHal 
was  affirmed  by  the  Circuit  Coiu^  of  Appeals  for  the 
Eighth  Circuit  (257  Fed.  Rep.  277);  and  an  appeal  brings 
the  case  here. 

From  appellant's  amended  petition  it  appears  that  the 
80  acres  were  allotted  to  Jennie  Samuels,  a  full-blood 
Creek  Indian,  as  her  distributive  share  of  the  lands  of 
the  tribe,  and  patented  to  her  in  the  year  1903.  Decem- 
ber 5,  1914,  pursuant  to  the  Act  of  Congress  of  May  27, 
1908,  c.  199,  §  2,  35  Stat.  312,  and  the  rules  and  regu- 
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lations  of  the  Secretary  of  the  Interiorj  she  made  an  oil 
and  gas  mining  lease  to  McDonnell  and  Egan  covering 
the  lands  in  oontrov^^,  and  this  was  filed  in  the  office 
of  the  United  States  Ladian  Agent  (now.  deidgnated  tks 
Superintendent  of  the  Five  Civilized  Tribes),  Union 
Agency,  at  Muskogee,  on  Janxiary  5,  1915.  It  T^as  for- 
warded by  the  Agent  to  the  Commissioner  of  Indian 
Affairs  wi^  a  favorable  recommendation  October  14, 1915 ; 
submitted  by  the  Commissioner  to  the  Secretary  of  the 
Interior  for  approval,  and  by  him  approved  October  21, 
1915,  It  was  first  filed  for  record  in  the  county  clerk's 
office  of  Tulsa  County  on  August  10,  1916.  Appellees 
are  the  owners  of  this  lease,  and  are  in  possession  of  the 
lands. 

Jennie  Samuels  died  intestate.  October  11,  1916  (ten 
days  before  the  Secretary's  approval  of  the  above  lease), 
leaving  as  her  heirs  a  daughter,  Feney  Rogers,  and  a 
granddaughter,  lina  White,  both  f uU-blood  Creek  Indians, 
and  to  them  the  lands  descended,  subject  to  the  lease. 
In  the  following  December  th^  made  oil  and  gas  leases 
to  one  Williams  covei^ing  the  same  80  acres,  which  were 
approved  by  the  coiinty  court  having  jurisdiction  of  the 
estate  of  Jennie  Samuels,  and  were  recorded  in  the  county 
records  prior  to  August  10,  1916.  These  leases  we  held 
by  appellant,  whose  interest  was  acquired,  according  to 
the  averments  of  the  petition,  without  knowledge  or 
notice  of  the  lease  made  by  Jennie  Samuels. 

Appellees,  having  entered  into  possession,  commenced 
drilling  and  discovered  and  produced  petroleum  and 
natural  gas  in  paying  quantitiea^  This  suit  was  com- 
menced in  January,  1917,  appellant  praying  that  their  lease 
be  canceled  and  they  enjoined  from  interfering  with 
appellant  in  the  possession  of  the  premises^,  and  required 
to  account.  ^ 

like  the  courts  below,  we  find  it  unnecessary  tp  con- 
sider the  inherent  validity  or  invalidity  of  appellant's 
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title,  because  we  conclude  that  that  of  appellees  is  good 
and  has  priority  over  it.  The  authority  of  the  Secretary 
of  the  Interior  to  approve  and  thereby  confirm  oil  and  gas 
Btiining  leases  made  by  full^blood  Creek  allottees  upon 
their  allotm^its— derived  from  §  2  of  the  Act  of  May  27| 
1908^-did  not  cease  at  the  death  of  the  allottee  by  reason 
of  the  provision  of  §  9  of  the  same  act  (35  Stat.  316)  i 
''That  the  death  of  any  allottee  of  the  Five  Civilised 
Tribes  shall  operate  to  remove  all  restrictions  upon  the 
alienation  of  said  allottee's  land:  Provided,  That  ho  con- 
veyance of  any  interest  of  any  f ultblood  Indian  hdr  in  such 
land  shall  be  valid  unless  approved  by  the.  coiu^  having 
jurisdiction  of  the  settlement  of  the  estate  of  said  deceased 
allottee."  The  validity  of  the  lease  made  by  Jennie 
Samuels  having  been  conditioned  upon  the  approval  of 
the  Secretary,  such  approval  might  be  given  at  any  thne 
either  before  or  after  her  death,  so  far  as  the  rights  of  her 
heirs,  and  those  claiming  under  them  with  notice  were 
concerned,  and  the  approval  when  given  related  back  and 
took  effect  as  of  the  execution  of  the  lease  by  the  parties 
named  therein  {Pickering  v.  Lomax,  145  U.  S.  310,  314, 
316;  Lomax  v.  Pickering,  173  U.  S.  26,  27,  32;  Lykina  v. 
MdOrath,  184  U.  S.  169,  171-172). 

The  lease  received  the  approval  which  gave  it  complete 
validity,  some  time  before  the  first  of  the  leases  made  by 
the  heirs  to  Williams.  And  Williams  was  charged  with 
notice  of  the  prior  grant,  because,  under  the  provision 
of  the  Act  of  March  1, 1907,  c.  2285,  34  Stat.  1015,  1026, 
''The  filing  heretofore  or  hereafter  on  any  lease  in  the  oflSce 
of  the  United  States  Indian  agent,  Union  Agency,  Musko- 
gee, Indian  Territory,  shall  be  deemed  constructive 
notice,"  the  lodgmg  of  the  prior  lease  with  that  officer 
in  Janxiary,  ldl5,  for  transmission  to  the  Secretaiy  of 
the  Interior,  constituted  notice  to  all  parties  thereafter 
claiming  under  her  or  her  heirs.  We  agree  that  this  pro- 
vision was  neither  repealed  nor  superseded  by  the  admis- 
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sion  of  the  State  of  Oklahoma  into  the  Uniony  or  by  the 
provisions  of  the  Enabling  Act^  or  the  constitution  of  the 
State  which  became  effective  November  16,  1907.  As 
the  Circuit  Court  of  Appeals  pointed  out  (257  Fed.  Rep. 
282),  §  1  of  the  Enabling  Act  (June  16,  1906,  c.  3335,  34 
Stat.  267),  contained  a  proviso  ''that  nothing  contained 
in  the  said  constitution  shall  be  construed  to  limit  or  im- 
pair the  rights  of  person  or  property  pertaining  to  the 
Indians  ...  or  to  limit  or  affect  the  authority  of 
the  Government  of  the  United  States  to  make  any  law 
or  regulation  respecting  such  Indians,  their  lands,  prop- 
erty, or  other  rights  by  treaties,  agreement,  law,  or  other- 
wise, which  it  would  have  been  competent  to  make  if  this 
Act  had  never  been  passed."  While  §  21  of  fbe  max^  act 
(34  Stat.  277),  and  §  2  of  the  Schedule  to  the  oonsttcution 
of  Oklahoma  (Rev.  Laws  Oklahoma,  1910,  p.  cxdz), 
contained  provisions  to  the  effect  that  laws  in  force  in 
the  Territory  of  Oklahoma  at  the  time  of  the  admission 
of  the  State  not  repugnant  to  its  constitution  and  not 
locally  inapplicable  should  be  extended  to  and  remain  in 
force  throughout  the  State,  there  was  nothing  to  show 
an  intent  to  repeal  or  supersede  the  provision  of  the  Act 
of  Con^-ess  of  March  1,  1907,  above  quoted,  or  to  es- 
tablish the  local  recordation  statutes  in  its  place  so  far  as 
related  to  Indian  leases,  such  as  we  have  here.  See  Ex 
parte  Webb,  225  U.  S.  663,  682-«83. 

The  satisfactory  reasoning  of  the  courts  below,  which 
we  have  followed  in  outline,  has  the  support  of  a  well- 
considered  decision  by  the  Supreme  Coxirt  of  Oklahoma 
m  Scioto  Oil  Co.  v.  O'Hem,  169  Pac.  Rep.  483. 

Appellant  lays  some  stress  upon  particular  provisions 
in  the  Jemiie  Samuels  lease,  but  we  find  nothing  in  them 
to  affect  the  result.  They  are  sufficiently  dealt  with  in 
the  opinion  of  the  Circuit  Court  of  Appeals  (257  Fed. 
Rep.  280-281). 

Decree  affirmed. 
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UNITED  STATES  v.  HUTTO  ET  AL,  (NO.  1). 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  T7NITBD  STATES 
FOR  THE  WESTERN  DISTRICT  OF  OKLAHOMA. 

No.  091.    Argued  April  11,  1921.— Dedded  June  1,  1921. 

1.  Revised  Statutes,  (2078,  declaring  that  "No  person  employed 
in  Indian  affairs  shall  have  any  interest  or  oonoem  in  any  trade 
with  the  Indians,  except  for,  and  on  account  of,  the  United  States,'' 
and  subjecting  the  offender  to  a  pecuniary  penalty  and  remo^/al 
from  office,  includes  transactions  with  tribal  Indians  involving  land 
or  other  property  in  respect  of  which  the  Government  has  no  interE«t 
or  control.    P.  526. 

2.  This  section  defines  an  offense  against  the  United  States,  within  the 
meaning  of  Grim.  Code,  §  37,  whether  it  be  itself  punishable  thioug-h 
a  criminal  prosecution  or  only  through  dvil  action  for  the  penalty. 
P.  628. 

Reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Leslie  C.  Oameity  Special  Assistant  to  the  Attorney 
General,  for  the  United  States. 

Mr.  Sam  K.  SuJUvarif  vdth  whom  Mr.  Henry  S.  Johnston 
was  on  the  brief,  for  defendants  in  error: 

Under  §  2124,  Rev.  Stats.,  which  is  synonymous  with 
§  2078  as  to  punishment,  there  is  no  other  alternative  than 
a  civil  action  by  the  United  States  to  recover  all  paialties 
accruing  under  offenses  committed  under  the  title  of 
Indians,  including  §2078.  United  States  v.  Payne,  22 
Fed.  Rep.  426;  In  re  Seagraves,  4  Oklahoma,  422. 

Section  2078  applies  only  to  Indians  who  are  wards  of 
the  Government  and  whose  lands  are  restricted  and  does 
not  apply  to  Indians  who  have  received  patents  to  their 
land.    Bluejacket  v.  Ewert,  265  Fed.  Rep.  823,  829. 

The  indictment  for  conspiracy  must  charge  some  act 
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that  has  been  made  a  crime  l^  the  laws  of  the  ITmted 
States,  or  an  act  made  to  defraud  the  United  States,  and 
must  state  the  act  mtended  to  be  carried  out  by  agree- 
ment of  the  parties  so  that  it  can  be  seen  that  the  object 
of  the  conEfpirapy  was  a  crime  against  the  United  States 
or  to  defraud  the  United  States. 

Mb.  Justice  Pitney  delivered  the  opinion  of  the  court. 

This  writ  of  error  was  brought  under  the  Criminal 
Appeals  Act  of  March  2,  1907,  c.  2564,  34  Stat.  1246,  to 
review  a  judgment  of  the  District  Coxirt  sustaining  de- 
murrers to  an  indictment  imder  §37,  Criminal  Code, 
chalrgbig  a  conspiracy  to  violate  §2078,  Rev.  Stats., 
and  overt  acts  done  to  effect  the  object  of  th   comfpiracy. 

Section  37  prescribes:  ''If  two  or  mora  persons  con- 
spire either  to  commit  any  offense  agamst  the  United 
States,  or  to  defraud  the  United  States  in  any  manner  or 
for  any  purpose,  and  one  or  more  of  such  parties  do  any 
act  to  effect  the  object  of  the  conspiracy,  each  of  the 
parties  to  such  conspiracy  shaU  be  fined,"  etc. 

Section  2078,  Rev.  Stats.,  reads  thus:  ''No  person 
employed  in  Indian  affairs  shall  have  any  interest  or  con- 
cern in  any  trade  with  the  Indians,  exc^t  for,  and  on 
account  of,  the  United  States;  and  any  person  offending 
herein,  shall  be  liable  to  a  penalty  of  five  ^ousand  dollars, 
and  shall  be  removed  from  his  office." 

The  indictment  alleges  that  A.  Z.  Hutto  was  a  duly 
appointed  and  qualified  Indian  farmer  for  the  Tonkawa 
Tribe  of  Indians,  Ponca  Reservation,  Oklahoma,  acting 
as  such,  and  that,  under  an  act  of  Congress  and  the  rules 
and  regulations  promulgated  by  the  Secretary  of  the 
Interior,  it  was  his  duty  to  superintend  and  direct  farming 
and  stock  raising  among  said  Tonkawa  Tribe,  to  supervise 
the  leasing  of  Indian  lands,  and  to  appraise  their  value 
for  sale;  that  Hutto,  J.  R.  White,  Ray  See,  and  J.  R* 
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Ricks  feloniously  conspired  together  that  Hutto,  while 
so  employed  in  ihidian  affairs,  should  have  an  interest  and 
concern  in  certam  trades  with  the  Indians  not  for  or  on 
account  of  the  United  States,  in  violation  of  §  2078,  Rev. 
Stats.,  that  is  to  say,  that  Hutto,  while  so  employed, 
should  have  an  interest  and  concern  in  sales  of  land  tqr 
Indians  of  said  tribe,  and  in  the  purchase  of  automobiles 
and  other  commodities  by  said  Indians,  and  that  the 
alleged  conspirators  would  and  should  persuade,  induce, 
procure,  and  cause  certain  [Vidians  named,  members  of 
said  Tonkawa  Tribe,  to  sell  their  lands,  purchase  auto- 
mobiles and  other  commodities,  borrow  money  and  lend 
money,  and  that  said  Hutto  should  have  an  interest  and 
profit  in  said  sales,  purchases,  and  loans.  The  alleged 
overt  acts  need^not  be  recited. 

Defendants  having  filed  separate  demurrers,  the  Dis- 
trict Court  at  first  sustained  them  upon  the  ground  that 
the  acts  prohibited  in  §  2078,  Rev.  Stats.,  are  not  a  crime 
against  the* United  States,  but  acts  for  which  a  penalty 
is  provided,  to  be  collected  only  by  a  civil  action,  and 
hence  dmnot  form  the  basis  of  a  criminal  conspiracy  in 
violation  of  §  37,  Crini.  Code. 

Upon  a  rehearing,  the  demxurers  again  were  sustained, 
but  upon  the  ground  that  §  2078  is  inapplicable  to  trans- 
actions involving  lands  or  other  properly  with  respect 
to  which  the  Government  has  no  interest  or  control,  and 
that  no  such  interest  or  control  was  alleged  in  the  indict- 
ment. 

Taking  up  the  second  point  first:  It  seems  to  us  the 
plain  terms  of  §  2078  leave  little  room  for  discussion  over 
the  proposition  that  the  prohibition  is  not  confined  to 
transactions  involving  lands  or  other  property  in  respect 
to  which  the  Grovemment  hais  an  interest  or  control. 

In  early  days,  imder  the  power  conferred  ui)on  Con- 
gress by  the  Constitution  (Art.  I,  §  8,  cl.  3)  to  r^^ulate 
commerce  with  the  Indian  tribes,  some  traffic  was  carried 
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on  with,  the  ladians  ui)on  the  Govenoment  aooount. 
As  early  as  the  year  1796  (c.  13, 1  Stat.  452)  the  President 
was  authorized  to  establish  Indian  trading^  posts  on  the 
frontiers  and  in  the  Indian  country;  and  the  agent  ap- 
pointed for  each  trading  house  was  required  to  swear  or 
affirm  in  Ips  oath  of  office  that  he  would  not  directly  or 
indirectly  be  concerned  or  interested  in  any  trade,  com- 
merce, or  barter  with  any  Indian  or  Indiahs  but  on  the 
public  account.  This  was  a  temporary  measure,  to 
continue  for  two  years  and  to  Ac  end  of  ^  next  session 
of  Ck>ngre6s  thereafter.  Another  act,  to  continue  for 
three  years,  was  approved  April  21,  1806  (c.  48,  2  Stat. 
402),  which  required  of  the  .superintendent  of  Indian 
trade  an  oath  or  affirmation  faithfully  to  execute  the 
trust  committed  to  him,  and  that  he  would  not  directly 
or  indirectly  be  concerned  or  interested  in  any  trade, 
commerce,  or  barter  but  on  the  public  account.  A  like 
oath  was  required  of  the  agent  appointed  for  each  trading 
house.  Still  a  third  act  for  establishing  trading  houses 
with  the  Indian  tribes,  approved  March  2,  1811  (c.  30,  2 
Stat.  652),  required  a  similar  form  of  oath  from  the 
superintendent  of  Indian  trade,  and  from  each  agent,  and 
assistant  agent.  This  act,  like  the  others,  was  limited 
to  a  brief  duration. 

Section  2078,  Rev.  Stats.,  was  taken,  with  but  sli^t 
change,  from  §  14  of  an  Act  of  June  30,  1834,  :c.  162,  4 
Stat.  735,  738,  entitled  ''An  Act  to  provide  for  the  organi- 
zation of  the  department  of  Indian  affairs,"  and  designed 
not  for  the  carrylDg  on  of  trade  or  barter,  with  the  Indians 
on  Government  account,  but  to  carry  out  tieaty  obli- 
gations, pay  annuities  and  distribute  merchandise  to  the 
Indians  as  stipulated,  furnish  them  with  domestic  ani- 
mals, implements  of  husbandry,  and  rations  as  the  Presi- 
dent might  think  proper,  provide  interpreters,  black- 
oniths,  farmers,  mechanics,  and  teachers,  as  required  by 
treaty,  and  generally  to  promote  friendly  relations  with 
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the  Indiajis  and  advance  their  welfare.  In  this  oonneetion 
the  provision  of  §  14,  ''that  no  person  employed  in  the 
Indian  department  shall  have  any  interest  or  oonoem  in 
any  trade  with  the  Indians,  except  for,  and  on  account 
of,  the  United  States,"  manifestly  had  a  significance  ex- 
tending quite  beyond  any  pecuniary  interest  of  the 
United  States  in  government  trade  or  barter  with  the 
Indians.  In  its  original  setting,  and  more  emphatically 
when  grouped  in  the  Revised  Statutes  with  other  pro- 
visions having  to  do  with  the  supervision  and  management 
of  the  affairs  of  the  Indians,  it  manifestly  was  and  is 
designed  to  insure  integrity  of  conduct  on  tibe  part  of  aU 
persons  employed  in  Indian  affairs,  and  an  impartial 
attitude  towards  the  Indians,  by  excluding  from  persons 
so  employed  all  motives  of  personal  gain,  so  that  the  duty 
of  the  United  States  as  trustee  for  these  dependent  peoples, 
recognized  wards  of  the  Government,  might  be  performed 
with  a  single  regard  for  their  interests  appropriate  to  the 
fiduciary  relation.  The  purpose  was  to  protect  the 
Indians  from  their  own  improvidence;  relieve  them  from 
temptations  due  to  possible  cupidity  on  the  part  of  persons 
coming  into  contact  with  them  as  representatives  of  the 
United  States;  and  thus  to  maintain  the  honor  and  credit 
of  the  United  States,  rather  than  to  subserve  its  pecuniary 
interest. 

The  District  Court  ^red  in  its  construction  of  §  2078. 

Nor  can  we  sustain  the  other  ground  upon  whidi  it:  is 
contended  the  demurrers  were  well  taken.  Section  37, 
Criminal  Code,  is  violated  by  a  conspiracy  ''to  commit  any 
offense  against  the  United  States  "  accompanied  or 
followed  by  an  overt  act  done  to  effect  the  objeqt  of  the 
conspiraoy.  It  does  not  in  terms  require  that  the  con- 
templated offense  shall  of  itself  be  a  criminal  offense; 
nor  does  the  nature  of  the  subject-matter  require  this 
construction.  A  combination  of  two  or  more  persons  by 
concerted  action  to  accomplish  a  purpose  either  criminal 
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or  otherwise  unlawful  comes  within  the  accepted  definition 
of  conspiracy.  PettSxme  v.  Untied  States,  148  U.  S,  197, 
203.  The  distinction  between  a-  coagjdracy  and  the 
contemplated  offense,  that  forms  its  object  has  often  been 
pomted  out.  United  States  v.  Rabinowich,  238  U.  S.  78, 
85-86,  and  cases  cited.  .  And  we  deem  it  clear  that  a 
conspiracy  to  commit  any  offense  which  by  act  of  Congress 
is  prohibited  in  the  interest  of  the  public  policy  of  the 
United  States,  although  not  of  itself  made  punishable 
by  criminal  prosecution  but  only  by  suit  for  penalty,  is 
a  conEfpiracy  to  commit  an  ^'offense  against  the  United 
States  "  within  the  meaning  of  §  37,  Criminal  Code,  and, 
provided  there  l^e  the  necessary  overt"  act  or  acts,  is 
punishable  under  the  terms  of  that  section. 

We  have  assumed,  for  the  sake  of  the  argument,  that 
under  §  2078,  Rev.  Stats.,  the  United  States  is  confined 
to  the  suit  for  penalty  specifically  mentioned;  but  we  do 
not  so  decide,  and  in  our  view  the  present  case  does  not 
require  an  expression  of  opinion  upon  that  subject.  See 
United  States  v.  Stevenson,  215  U.  S.  190,  197,  et  seq. 

Jvdgmenl  reversed,  and  the  cause  remanded  far  further 
proceedings  in  conformity  with  this  opinion. 
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UNITED  STATES  t^.  HUTTO  (NO.  2). 

ERROR   TO   THE    DISTRICT   COURT  OF  THE    UNITED   BTATBB 
FOR  THE  WESTERN  DISTRICT  OF  OKLAHOICA. 


No.  092.     Argued  April  11,  I921.--Decided  June  1, 1921. 

Decided  upon  the  autlioiity  of  UnUcd  States  v.  HyUo,  No,  1^  anUg  SQL 
Reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Leslie  C.  Gamett,  Special  Assistant  to  the  Attorney 
General,  for  the  United  States. 

Mr.  Sam  K.  SuUivan,  with  whom  Mr.  Henry  S.  Johnston 
wat  on  the  brief,  for  defendant  in  error. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  under  the  Criminal  Appeals  Act 
of  March  2,  1907,  c.  2564,  34  Stat.  124^,  to  review  a 
judgment  sustaining  a  demurrer  to  an  indictment  which, 
in  essential  req)ects,  is  precisely  like  that  passed  upon 
in  United  States  v.  Hutto,  No.  691,  just  decided,  ante,  524. 
In  this  case  the  demurrer  was  sustained  upon  the  ground 
that  §  2078,  Rev.  Stats.,  was  inapplicable  to  transactions 
involving  property  with  respect  to  which  the  Govern- 
m0nt;hfid  no  interest  or  control.  For  the  reasons  stated 
in  the  opinion  in  No.  691,  the  judgment  herein  is 

Reversed,  and  (he  cause  remanded 'for  further  proceedings 
in  conformity  with  this  opinion. 
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CHOCTAW,  OKLAHOMA  &  GULF  RAILROAD  COM- 
PANY ET  AL.  V.  MACKEY,  AS  COUNTY 
TREASURER  OF  HUGHES  COUNTY,  OKLA- 
HOMA, ET  AL. 

APPEAL  FROM  THE  CIRCUIT  COU^T  OF  APPBAIB  FOR  THE 

EIGHTH  CIRCX7IT. 

No.  211.    Argued  April  21,  1921.— Dedded  June  1,  1921. 

1.  The  railroad  right  of  wa}'  and  station  grounds  here  in  question, 
now  constituting,  with  the  consent  of  Congress,  parts  of  a  through 
line  of  an  axtensive  interstate  system,  are  not  exempt  from  state 
special  tax  assessments  upon  the  ground  that  they  are  parts 
of  a  federal  instrumentality,  though  originally  granted  by  Congress 
witii  a  purpose  to  develop  coal  lands  of  the  Choctaw  Nation, 
and  though  coal  mines  leased  from  the  tribe  are  served  by  the 
raihoad.    P.  535. 

2.  A  special  assessment  for  a  street  improvement,  levied  by  a  city 
under  Oklahoma  Comp.  Laws,  1900,  §  724,  on  railroad  property 
abutting  oh  the  improved  street  and  designated  on  a  map  prepared 
by  the  city  engineer,  field  to  have  sufficiently  identified  the  property. 
P.  637. 

3.  The  removal  of  such  map  from  the  city  files  and  its  possession 
meanwhfle  by  purchasers  of  the  improvement  bonds,  did  not  invali- 
date the  assessment,  the  railroad  companies  not  having  been  injured 
or  misled  by  its  absence  and  having  had  full  knowledge  of  the  assess- 
ment proceedings  and  the  improvement.    P.  538. 

4.  A,  railroad  right  of  way  and  station  grounds  in  Oklahoma,  owned 
by  a  company  m  fee  but  subject  to  a  right  of  reverter  in  the  Creek 
Nation  in  case  they  cease  to  be  used^or  railroad  purposes,  are  liable 
to  special  assessment,  under  the  Oklahoma  laws,  for  a  street  impipvo- 
ment  enhAncing  the  value  of  the  raihoad  use.   P.  538. 

261  Fed.  Rep.  342,  affirmed. 

This  was  a  suit  brought  in  the  District  Court  by  the 
present  appellants  to  avoid  and  enjoin  enforcement  of  a 
special  street  improvement  tax.  The  app^  is  from  a 
judgmoit  of  the  Circuit  Court  of  Appeals  reversing  a 
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Judgment  in  their  favor.    The  facts  are  stated  in  the 
opinion,  post,  534. 

Mr.  C.  0.  Blake,  with  whom  If r.  W.  R.  Bleakmare,  Mr. 
R.  A.  ToWert,  Mr.  Ray  St.  Lewis,  Mr.  Thomas  P.  LitOe- 
page  and  Mr.  Sidney  F.  Taliaferro  were  on  the  brief,  for 
appellants: 

The  purpose  of  the  acts  of  Congress  j^as  not  alone  to 
provide  transportation,  but  both  acts  have  as  thdr 
principal  object  the  development  of  the  coal  laiids  belong- 
ing to  the  Indians,  and  to  this  end  the  piurchasers  of  the 
property  and  franchises  of  -the  Coal  Company  were 
authorized  to  organize  and  become  a  federal  corporation, 
with  the  rights,  immimitie8,:powers  and  duties  of  the  Coal 
Company,  which  wius  primarily  a  mining  company  with 
the  power  to  build,  acquire,  maintain  and  operate  roads, 
ways  and  railroads  necessary  or  useful  in  the  operation  of 
any  mine  or  quarry  owned  or  operated  by  the  corporation. 
By  these  Acts'of  the  Government,  accepted  by  the  comr 
panics,  the  premises  sought  to  be  chaiged  with  the  assess- 
menk  were  impressed  with  a  duty  in  relation  to  the  con- 
gressional purpose,  which  would  be  obstructed  by  the 
sale,  I4>art  from  the  franchise,  of  portions  of  the  lands 
so  devoted  to  such  use.  The  appellants  were  more  than 
ordinary  common  carriers,  in  that  th^  were  chailged 
and  entrusted  with  a  duty  to  accomplish  the  operation 
of  the  mines  identified  in  the  acts  of  Congress,  and  to 
transport  the  products  thereof,  as  well,  as  the  United 
Statesman. 

The  nature  and  purpose  of  such  grants  as  those  made 
to  the  Coal  Company  and  to  the  Qioctaw  Company 
and  of  the  estate  thereby  conferred  have  been  definitely 
settled  by  this  coiul^.  Chicago  Ac.  Ry.  Co.  v.  United 
fltates,  217  U.  S.  ISO;  Spokane  &  B.  C.  Ry.  Co.  v.  Washr 
wgUm  A  Great  Northern  Ry.  Co.,  219  U.  S.  166;  fJorihem 
Pacific  Ry.  Co.  v.  Tcimsend,  190  U.  S.  267. 
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contention,  that  the  way  and  grounds  werenqt 
subject  to  assessment,  is  supported  by  the  decision  in 
ChoctaWf  Oklahoma  A  Gvff  R.  R.  Co.  v.  Harriionf  235 
U.  S.  292. 

It  is  true  that  the  court  was  there  speaking  more  with 
reference  to  the  mining  of  the  coal  than  the  transportation 
thereof,  but  the  mining  and  the  transportation  are  in^ 
separably  connected  and  it  was  as  much  the  duty  of  the 
Government  to  see  that  the  avenues  of  transportation  for 
which  it,  as  guardian  of  the  interest  of  the  Indians,  had 
appropriated  a  portion  of  their  lands,  were  kept  open  and 
that  ttke  lands  of  the  Indians  which  were  taken  for  rights 
of  way  and  station  grounds,  were  held  intact,  as  it  was 
to  see  that  the  coal  mines  were  opened  and  operated. 

At  the  time  of  the  making  of  the  grants  to  the  Coal 
Company  and  its  successor,  the  Choctaw  Company, 
and  of  the  authorization  of  the  letting  to  the  Rock  Island 
Company,  there  was  in  effect  in  the  United  States  a  rule 
of  property,  arising  out  of  the  decision  of  this  coxirt  in 
the  case  of  East  AlabamaMy.  Co.  v.  Doe,  114  U.  S.  340, 
that  no  part  of  the  right  of  way  of  a  railway  line  may 
be  sold  under  process  separate  from  the  franchise  under 
which  it  is  held. 

There  are  numerous  state  ^decisions  to  the  contraiy, 
but  th^  are  in  the  minority  and  do  not  relate  to  con- 
gressional grants.  It  is  fair  to  assume  that  Congress,  in 
granting  the  way  and  groimds,  incorporated  as  integral 
parts*  thereof  the  rule  of  property  so  disclosed  by  the  higjh- 
est  court  and  generally  accepted  in  the  courts  of  the  land. 
We  do  not  think  that  this  court  has  since  shown  any  dis- 
position to  change  the  rule  so  established.  Nadeau  v. 
Union  Pacific  R.  R.  Co.,  253  U.  S.  442;  Buncombe  County 
Commissioners  v.  Tommey,  115  U.  S.  122. 

It  may  be  said  that  no  intention  should  be  imputed  to 
Congress  to  empower  or  suffer  the  State  or  its  mimici- 
palities  to  dismember  the  thoroughfare  so  secured,  either 
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with  or  without  the  ooDsont  of  private  XDvestment  theran. 
Congress  was  creating  a  public  thoroughfare  for  all  of 
the  general  uses  and  for  a  specific  use  to  which  a  special 
interest  of  the  Government  and  of  the  Indian  nations 
attached. 

The  grantee  and  its  lessees  and  assigns,  in  fact  all  per- 
sons, were  forbidden  to  use  the  granted  ways  and  grounds 
for  any  other  purposes. 

The  proceedings  to  make  and  enforce  the  assessment 
were  not  such  as  to  afford  due  process  of  law. 

The  state  laws  did  not  authorize  the  assessment. 

Mr.  Jacob  B.  Furry,  with  whom  Mr.  Geo.  S.  BamBey, 
Mr.  W.  H.  Harris,  Mr.  J.  W.  Harbaugh,  Mr.  W.  T.  Anglin 
and  Mr.  Alfred  Stevenson  were  on  the  brief,  for  appe^Bes. 

Mr.  Justice  Bkandbis  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  in  the  United  States  District 
Court  for  the  Eastern  District  of  Oklahoma  by  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company  to 
have  declared  void  a  special  assessment  for  street  in^rove- 
ment  made  against  part  of  its  right  of  way  and  station 
grounds  in  the  City  of  Holdenville,  OUi^oma,  and  to 
enjoin  the  taking  of  any  proceedingB  to  enforce  Hie  same. 
The  Choctaw,  Oklahoma  &  Gulf  Railroad  Conqiany, 
the  lessor,  was  joined  as  plaintiff.  Hie  defendants  are 
the  county  treasurer,  the  ciiy,  and  holders  61  bonds 
issued  to  pay  for  the  improvement.  Hie  street  improved, 
called  Oklahoma  Aveaue,  runs  parallel  to  the  main  tracks. 
The  station  grounds  abut  on  the  Avenue  for  a  distance  of 
1641  feet,  and  the  parcel  assessed  extQads  back  from  the 
Avenue  150  feet  to  the  centre  of  the  right  of  way.  Ovor 
this  street  a  large  part  -of  the  traiBc  to  and  from  the 
station  necessarily  pabses.    For  between  it  and  the  main 
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tracks  lie  the  pastsenger  depots  the  freight  houses,  the 
express  office,  the  cotton '  platform,  an  oil  warehouse, 
grain  elevators,  coal  bms  and  the  team  tracks.  The  assess- 
ment is  assailed  as  invalid  on  several  grounds.  The  chief 
contention  is  that  the  property  is  immune  from  assessment 
by  the  State  because  that  part  of  the  railroad  was  an 
instrumentality  of  the  Federal  Govenmient.  The  other 
grounds  of  attack  are  that  in  lajring  the.  assessment  the 
property  was  not  sufficiently  identified,  and  that  the 
assessment  of  a  raUroad  right  of  way  and  station  grounds 
is  not  authorized  by  the  law  of  the  State.  The  District 
Coxut  entered  a  decree  for  plainti£Fs  which  was  reversed 
by  the  Circuit  Court  of  Appeals  with  directibns  to  dis- 
miss the  bill.  261  Fed.  Rep.'  342.  The  case  comes  here 
under  §  241  of  the  Judicial  Code.  . 

First.  The  claim  of  immunity  from  assessment  rests 
upon  these  facts:  The  ri^t  of  way  and  station  grounds 
are  on  land  which  had  belonged  to  the  Creek  Nation 
before  the  town  (now  city)  was  established  under  direction 
of  the  Secretaiy  of  the  Interior,  pursuant  to  the  origizud 
Creek  Agreement.  Act  of  March  1,  1901,  c.  676,  §  10,  31 
Stat.  861,  864.  The  Rock  Island  acquired  its  interest 
on  March  24,  1904,  under  a  lease  from  the  Choctaw,' 
Oklahoma  &  Gulf,  for  a  period  of  999  years,  of  all  of  its 
railroad  property.  The  lessor  company  had  in  locating 
its  railroad  through  Holdenville  taken,  besides  the  right 
of  way  100  feet  wide,  an  additional  strip  for  station  pur- 
poses 200  feet  wide  with  a  length  of  3,000  feet;  having 
acquired  the  power  so  to  do  by  succeeding  to  the  powers 
and  franchises  of  the  Choctaw  Coal. and  Railway  Com- 
pany. To  that  company  Congress  had  in  1888  granted  the 
right  to  build  a  railroad  in  Indian  Territory,  with  a  branch 
Hne  to  coal  rnine^  leased  from  the  Choctaw  Nation.^ 

*i  Act  of  CongieeB,  EebniAiy  1«,  1888,  o.  13,  25  Stat.  36.    Section  2, 
provides: 
''That  said  corporation  is  authorised  to  take  and  use  for  all  poipoeefl 


536  OCTOBER  TERM,  1020. 

Oj^OQ  of  the  Court.  256  XT.  8. 

The  contention  is  that  the  raiboad  is  an  instrumentality 
through  which  the  Government  undertook  to  perform 
its  obligation  to  develop  coal  lands  belonging  to  the 
Indians;  and  that,  if  the  railroads'  interest  in'  the  rifj^t 
of  way  and  station  grounds  could  be  subjected  to  a 
special  assessment  and  possible  sale  thereunder  ^>art 
from  the  ndlroad  franchises,  the  congre^onal  purpose 
might  be  obstructed.  Choctaw^  Oklahoma  A  Qulf  R.  R. 
Co.  V.  Harrison^  235  U.  S.  292;  see  also  Northern  Pacific 
Ry.  Co.  V.  Toumsendj  190  U-  S.  267;  Indian  Territory 
lUurninaJting  OH  Co.  v.  Oklahoma,  240  XT.  S.  522. 

The  mere  fact  that  property  is  used,  among  others,  by 
the  United  States  as  an  instrument  for  effecting  its  pur- 
pose does  not  relieve  it  from  state  taxation.  The  most 
that  can  be  said  here  is  that  among  the  public  served  by 
this  railroad  are  some  mines  on  land  leased  from  the 
Choctaw  Nation.  The  right  of  way  and  station  grounds 
in  question,  instead  of  being  as  was  perhaps  ori^nally 
contemplated  by  the  Act  of  February  18,  1888,  part  of  a 
branch  to  leased  ''coal  veins,"  hav6  become  an  integral 

of  railway,  and  for  no  other  purpose,  a  ri^t  of  way  one  hundred  feet 
in  width  thio!:iKh  sriid  Indian  Territoiy  for  said  main  line  and  branch 
of  the  Choctaw  Coal  and  Railway  Company;  and  to  take  and  uae  a 
strip  of  land  two  hundred  feet  in  width,  with  a  length  of  three  thousand 
feet,  in  addition  to  ri^t  of  w&y,  for  stations,  for  eveiy  ten  miles  of 
road.  ... 

"  Pramded  further,  Thatnopartof  the  lands  herein  authorised  to  be 
taken  shall  be  leased  or  sold  by  the  company^  and  they  shall  not  be 
used  exoept  in  such  manner  and  for  sudi  purposes  only  as  shall  be 
necessary  for  the  construction  apd  convenient  operation  of  said  nul- 
road,  telegraph,  and  telephone  lines;  and  when  any  portion'  thereof 
shiU  cease  to  be  so  used,  such  portiop  shall  revert  to  the  natkm  or 
tribe  of  Indians  from  which  the'same  shall  be  taken.''  - 

See  also  Acts  of  February  13, 1889.  c.  152, 25  Stat.  068;  October  1, 
1890,  c.  1252,  26  Stat.  640;  February  21,  1891,  c.  249,  26  Stat.  765; 
January  22, 1894,  c.  14,  28  Stat.  27;  August  24, 1894,  c.  380,  28  Stat 
502;  April  24,  1896,  c.  122,  29  Stat.  96;  March  28,  1900,  c  111,  31 
Htat.  52.  ' 
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part  of  through  fines  of  a  great  raUroad  systeiiL^  Holden- 
ville  is  on  the  main  line  of  the  ChoctmE^klahonia  and 
Gulf  which  extends  from  the  west  bank^^e  MissisBippi 
River  through  Arkansas  and  Oklahoma  to  tbie  Texas  state 
fine,  a  distance  of  nearly  650  miles.  By  the  lease  to  the 
Rock  Island,  this  railroad  has  beconie  a  part  of  the  throiigh 
lines  of  a  much  larger  system.  And  even  though  it  be 
granted  that  the  Federal  Government  utOised  the  rail- 
road asi  an  instrument  in  working  out  its  poficy  toward 
the  Indians  the  tax  upon  the  i^ulroad  property  would 
be  none  the  less  vaUd.  Railroad  Co.  v.  Penistany  18  Wall. 
5,  36;  WetSem  Union  Telegraph  Co.  v.  Muaeackmetts,  125 
U.  S.  530,  546-648;  Central  Pacific  fi.  R.  Co.  v.  CaHfomia, 
162  U.  S.  91, 125;  Thamaa  v.  Gay,  169  U.  S.  264. 

Second.  Equally  unfounded  is'  the  contention  that  the 
assessment  did  not  sufficiently  identify  the  property,  and 
was  hence  a  denial  of  due  process  of  law.  The  Oklahoma 
statute  under  which  the  assessment  was  mad6  (Comp. 
Laws,  1909,  §  724),  provides  that: 

''If  any  portion  of  the  property  abutting  upon  such 
improvement  shall  not  be  platted  into  lots  and  blocks, 
the  mayor  and  council  shall  include  such  property  in 
proper  quarter  block  districts  for  the  purpose  of  appraise- 
ment and  assessment,  as  heroin  provided." 

The  railroad  premises  not  having  been  platted,  the 
Mayor  and  Council  adopted  a  map  of  the  city  engineer, 
on  which  the  right  of  way  and  station  grounds  wero  set 
forth  in  proper  quarter  block  districts.    The  premise) 

^  Whim  Congress  authorised  the  purchasers  of  the  property  and 
fnmchiBes  of  the  insolvent  Choctaw  Coal  and  Railway  Company  to 
noiganise  as  the  Choctaw,  Oklahoma  and  Oulf ,  it  conferred  upon  the 
latter  "  perpetual  succession."  Act  of  August  24, 1894,  e.  330,  |  6, 28 
Stat<  502, 503.  Later  it  greatly  enlarged  its  powers,  conferring  author* 
ity  without  limit,  to  construct  its  railroad  over  any  Indian  reservation 
and  to  acquire  and  consolidate  with  practically  any  connecting  line. 
Acts  of  April  24, 1896,  c.  122,  29  Stat.  98;  March  28, 1900,  c.  Ill,  31 
Stat.  52. 
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assesBed  were  those  quarter  blocks  thereon  dastgnated  as 
abutting  on  that  portion  of  Oklahoma  Avenue  which 
was  improved;  and  the  designation  was  clear.  Some 
time  after  the  passage  of  the  ordinance  providing  for  the 
assessment  this  map  was  inadvertently  removed  from  the 
city  files,  sent  to  the  purchasers  of  the  bonds  issued  for 
the  improvement,  and  not  returned  until  after  the  lapse 
of  a  considerable  time.  But  the  railroad  companies  had 
full  knowledge  of  the  proceedings  relating  to  the  assess- 
ment and  of  the  commencement,  the  progress  and  the  com- 
pletion of  the  improv^nent.  There  is  not  even  a  sug- 
gestion that  they  were  injured  or  misled  by  the  temporary 
absence  of  the  map  from  the  city  files.  Such  removal  did 
not  invalidate  the  assessment.  Furthermore,  mere  in- 
sufficiency of  description  or  other  irregularity  in  the  pro- 
ceeding would  not  entitle  abutting  landowners  to  the 
relief  sought  here.  Their  right  would  be  limited  to  having 
the  Mayor  and  Council  make  a  reassessment  conforming 
to  the  regulations  prescribed  by  the  statute.  See  Okla- 
homa Laws,  1907-8,  p.  176,  §§  7-8;  Oklahoma  Ry.  Co.  v. 
Sev&ms  Paving  Co.y  251  U.  S.  104. 

Third.  The  remaining  contention  is  that  the  statutes 
of  the  State  do  not  authorize  assessment  for  betterments 
upon  a  railroad  right  of  way  and  station  grounds.  The 
mere  fact  that  there  is  a  possible  right  of  reverter  in  the 
Creek  Nation  does  not  preclude  the  railroad's  interest 
from  being  subject  to  general  taxation ;  see  BaUimore  Ship- 
building Co.  V.  BaUimore y  195  U.  S.  375;  Maricopa  & 
Phomix  R.  R.  Co.  v.  Arizma,  156  U.  S.  347,  352.  The 
railroad's  interest,  as  stated  in  Rio  Grande  Western  Ry. 
Co.  V.  Sbringham,  239  .U.  S.  44,  47,  is  "neither  a  mere 
easement,  nor  a  fee  simple  absolute,  but  a  limited  fee, 
made  on  an  implied  condition  of  reverter  in  the  event 
that  the  company  ceases  to  use  or  retain  the  land  for  the 
pmposes  for  which  it  is  granted,  and  carries  with  it  the 
incidents  and  remedies  usually  attending  the  fee.''    In 
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effect  the  railroad  is  the  absolute  owner  of  the  land.  Its 
use  18,  and  necessarily  must  be,  exclnsiye.  The  betterment 
for  which  the  assessment  was  levied  is  of  a  nature  to 
enhance  the  value  of  that  use.  And  it  is  the  railroad,  as 
distinguished  from  the  Creek  Nation,  owner  of  a  possible 
reversionary  interest,  to  which  the  benefit  from  the  im- 
provement enures.  For  the  railroad's  use  will  continue 
indefinitely,  while  the  specific  improvement  to  be  paid 
for  can  have  but  a  short  life. 

Street  paving  is  a  class  of  betterment  to  which  the  rail- 
road right  of  way  and  station  property  is  generally  held 
to  be  subject.  See  LouimUe  &  Nashville  R.  R,  Co.  v. 
Barber  Asj^udt  Co.,  187  U.  S.  430;  Bransan  v.  Bush,  251 
U.  S.  182.  The  rule  appears  to  have  been  accepted  in 
Oklahoma.  Comparo  Missouri,  Kansas  A  Texas  Ry.  Co. 
V.  Tvlsa,  46  Oklahoma,  382;  Oklahoma  Ry.  Co.  v.  Sevems 
Paving  Co.,  251  U.  S.  104.  It  is  urged  that,  if  the  assess- 
ment is  left  unpaid,  a  sale  to  enforce  the  lien  would  sever 
an  integral  part  ol  the  railway.  The  same  objection 
might  be  urged  agamst  the  validity  of  a  lien  for  general 
taxes  locally  assessed  upon  railroad  property  or  a  me- 
chanic's lien  upon  the  same.  The  objection  is  clearly 
unsound.  Compare  Kansas  City  Southern  Ry.  Co.  v. 
Tansey,  41  Oklahoma,  543;  Kansas  City  Southern  Ry.  Co. 
V.  ISoster,  38  Oklahoma,  231;  Kansas  City  Southern  Ry.  Co. 
v.  TTaOac^,  38  Oklahoma,  233.  If  the  validity  of  the  assess- 
ment is  established,  it  may  be  assumed  that  due  payment 
will  follow.  At  all  events  we  have  no  occasion  to'  deal  now 
with  the  method  and  means  to  be  pursued  in  enforcing  it. 

Affirmed. 
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YAZOO  &  MISSISSIPPI  VALLEY  RAILROAD 
COMPANY  ET  AL.  v.  NICHOLS  &  COMPANY. 

CBBnORARI  TO  THE   StTPREBCE   COURT  OF  TEOS  '8TATB  OF 

MISSISSIPPI. 

No.  216.    Aigued  April  22,  1921.— Decided  June  1,  1021. 

The  Unifoim  Bill'of  Lading,  approved  b^  the  Inteistate  Oommvoe 
Commission  June  27,  X908,  provides  that  "Property  destined  to  or 
taken  from  a  station,  wharf,  or' landing  at  which  there  is  no  r^^ 
larly  appdinted  agent  shall  be  entirely  at  risk  of  owner  alter  unloaded 
from  cars  or  vessels  or  until  loaded  into  cars  or  vesseb,  and  when 
received  from  or  delivered  on  private  or  other  sidings,  wharves,  or 
landings  shall  be  at  owner's  risk  until  the  cars  are  attached  to  and 
after  they  are  detached  from  trains." 

HM:  (1)  That  the  words  "at  which  there  is  no  rogiilarly  a^^xiinted 
agent"  apply  to  both  clauses,  .(p-  644)  and  (2)  that,  where  goods  had 
been  loaded  iiito  an  outgoing  car  on  a  spur  used  generally  by  the  pul^ 
lie,  which  ran  parallel  to  the  main.tradc  and  connected  with  itnear  a 
station  having. such  an  agent,  and  a  bill  of  lacBng  had  issued;  the 
goods  were  at  the  carrier's  risk  while  the  car  remained  there  waHoig 
to  be  attached  to  a  train  at  the  carrier's  convenience,  and  the  fact 
that  the  spm*  was  partly  on  private  land  was  immateriaL   P.  540. 

120  Mississippi,  600,  affirmed. 


Rbyibw  of  a  judgiiieiit«of  the  Supreme  Court  of  Wem- 
sippi,  affirmmg  a  judgment  against  the  raikoad  company 
in  an  action  brought  by  the  present  respondent  to  re- 
cover for  the  loss  of  goods  shipped  on  petitioner's  rail- 
road.   The  facts  are  stated  in  the  opinion,  post,  643. 

Mr.  Charles  N.  Burch^  tdth  whom  Mr.-  H.  D.  Minor, 
Mr.  ClifiUm  H.  McKay  and  JIfr.  W.  S.  Hcrbm  were  on  the 
brief,  for  petitioners: 

The  first  clause  refers  to  a  public  station,  wharf  or  land- 
ing; the  second  clause  refers  to  private  wharves  or  land- 
xngB  and  private-  fitdings,  and  also  to  all  other  sidings, 
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whether  the  same  be  quasi-private  or  public,  or  quasi- 
public,  but  not  including  those  public  side  tracks  which 
are  immediately  adjacent  to  and  serve  a  public  station, 
and  from  which  frdght  is  unloaded  into  a  public  depot 
or  loaded  from  a  public  depot  into  cars  on  such  public 
sidings.  The  words  ^'private  or  other  sidings  "  do  not 
include  side  tracks,  team  tracks,  or  house  tracks  im- 
n-.ddiately  adjacent  to  a  freight  house,  which  are  an 
integral  part  of  the  public  freight  house  facilities.  The 
last  mentioned  sidings  are  included  in  the  term  '^station  " 
in  the  first  clause,  as  such  tracks  are  as  much  a  part  of 
the  station  as  the  station  platform.  It  appears  from  this 
record  that  there  is' what  is  called  a  house  tra?k  which  is 
immediately  parallel  with  and  adjacent  to  the  freight 
depot  and  platforms. 

At  a  stfktion  where  an  agent  is  maintained,  the  railroad 
becomes  responsible  as  soon  as  goods  are  deposited  on 
the  freight  house  floor  or  platform,  or  placed  in  a  car 
which  is  on  a  track  which  serves  the  freight  house,  and 
a  bill  of  lading  is  issued. 

The  first  clause  means  that  if  a  carrier  has  a  public 
station,  wharf  or  landing,  at  which  it  does  not  maintain 
a  regularly  appointed  agent,  the  carrier  shall  be  respon- 
sible until  inbound  goods  are  imloaded  from  the  cars,  and 
as  soon  as  outbound  goods  are  loaded  into  cars. 

The  second  clause  means  that  when  a  party  receives  or 
delivers  goods,  not  at  a  r^ular  freight  house,  or  not  at  a 
track  serving  the  regular  freight  hoxise,  but  on  a  private 
or  other  siding,  then  the  liability  of  the  carrier  as  a 
common  carrier  shall  not  begin  until  (as  to  outboimd 
freight),  the  loaded  cars  are  attached  to  trains,  and  as  to 
inbound  freii^t  the  common  carrier's  liability  shall  cease 
when  cars  are  detadied  from  trains. 

We  insist  that  where  the  shipper  loads  his  own  freight, 
as  is  the  case  here,  and  loads  it  at  a  public  station,  ^harf , 
or  landing,  at  which  there  is  no  regularly  appointed 
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agent,  the  liability  of  the  carrier  under  the' first  claiue 
attaches  as  soon  as  the  goods  are  loaded  into  a  car;  and 
we  f \irther  insist  that  when  a  shipper  does  not  choose  to 
load  his  freight  at  a  r^^ular  public  freight  house,  but, 
on  the  other  hand,  chooses  to  load  his  freight  at  a  private 
wharf  or  private  landing  or  on  any  Idnd  of  a  side  track 
(which  does  not  serve  a  public  frei^^t  house),  then  the 
liability  of  the  conunon  carrier  ^does  not  attach  until 
the  car  containing  such  goods  is  attached  to  a  train. 

It  is  not  reasonable  to  expect  the  station  agent  to  have 
supervisbn  of  and  to  take  care  of  property  in  cars  on  side 
tracks  which  are  not  immediately  at  a  station  building^ 
but  which  are  some  distance  therefrom,  and  particularly 
when  the  side  track  is  located  on  land  not  belon^^ng  to 
the  railroad  company. 

The  court  judicially  knows  that  a  large  part  of  the 
tonnage  of  the  country  is  loaded  into  cars  which  are  on 
tracks  quite  remote  from  the  place  of  business  of  the  local 
station  or  depot  agent.  As  to  such  cars  the  railroad  com- 
pany has  a  right  to  insist  that  its  liability  as  a  common 
carrier  shall  not  begin  imtil  such  cars  are  attached  to 
trains.  No  one  is  required  to  load  his  freight  on  a  private 
side  track  or  a  public  side  track  remote  from  the  r^^ular 
depot.  A  shipper  has  the  right  if  he  chooses  to  deliver 
his  freight  at  the  r^^ular  freight  depot  or  to  load  it  into 
cars  placed  immediately  adjacent  to  the  r^ular  freight 
depot.  If  the  shipper,  for  his  own  convenience,  elects  to 
load  his  cars  at  some  other  point,  then,  certainly  the 
carrier  has  a  right  to  say  that,  in  such  event,  the  carrier's 
liability  as  a  common  carrier  or  insurer,  shall  not  begin 
until  the  cars  are  attached  to  a  train— until  the  cars  are 
in  the  actual,  as  distinguished  from  the  constructive 
possession  of  the  carrier. 

The  loading  in  this  case  was  done  by  the  shipper  on 
private  property  at  a  gin  owned  by  a  third  party  and  a 
thousand  feet  distant  from  the  station.    Under  these 
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facte  we  insist  that  the  exemption  granted  bj^  the  last 
clause  applies  with  full  force. 

Mr.  John  W.  CtUrer,  with  whom  Mr.  Sam  C.  Cooky  Jr., 
and  Af r.  John  C.  Cutrer  were  on  the  brief,  for  respondent. 

Mr.  Justice  Brandbis  delivered  the  opinion  of  the 
court. 

In  November;  1917,  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  issued  to  Nichols  &  Company  a  bill 
of  lading  for  31  bales  of  cotton  which  had  been  loaded 
into  a  box  car  at  Alligator,  Mississippi,  for  shipment  to 
Memphis,  Tennessee.  Before  the  loaded  car  had  been 
attached  to  any  train  or  engine  it  was  destroyed  by  fire. 
The  shipper  sued  in  a  state  court  of  Mississippi  to  recover 
the  value  of  the  cotton.  The  carrier  contended  that  by 
the  terms  of  the  bill  of  lading  it  was  relieved  from  liability. 
The  provision  relied  upon  was  the  second  clause  of  the 
last'paragraph  of  section  5  of  the  Uniform  Bill  of  Lading, 
approved  by  the  Interstate  Commerce  Commission 
June  27,  1908,  and  duly  filed  and  published  as  part  of 
the  railroad's  tariff.    The  paragraph  referred  to  is  this: 

''Property  destined  to  or  taken  from  a  station,  wharf, 
or  landing  at  which  there  is  no  regularly  appointed  agent 
shall  be  entirely  at  risk  of  owner  after  imloaded  from  cars 
or  vessels  or  until  loaded  into  cars  or  vessels,  and  when 
received  from  or  delivered  on  private  or  other  sidings, 
wharves,  or  landings  shall  be  at  owner's  risk  until  the 
cars  are  attached  to  and  after  they  are  detached  from 
trains." 

The  shippers  insisted  that  the  provision  did  not  apply, 
because  at  Alligator  there  was  a  regularly  appointed  agent 
and  that  the  second  clause  of  the  paragraph,  like  the  first, 
was  applicable  only  to  stations  where  there  was  none. 
The  shippers  also  contended,  on  the  following  facts  which 
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were  undisputed^  that  the  place  where  the  car  wae  re- 
ceived was,  in  effect,  a  part  of  the  carrier's  terminal  and 
not  a  ''private  or  other  ''  siding  within  the  meaning  xA 
the  above  provision. 

The  cotton  had  been  loaded  from  the  platform  of  a  gm 
located  at  the  blind  end  of  a  spur  which  leads  from  the 
main  line  at  a  point  near,  the  depot.  The  j^rnr  which 
is  1,000  feet  long  had  been  built  by  the  raOroad  many 
years  before  at  its  own  expense.  About  half  of  it  is  on  the 
raiboad  rifj^t  of  way  and  runs  parallel  to  the  mam  line; 
the  rest  is  on  private  land.  Under  the  contract  for  buildr 
ing  the  spur  the  landowner  furnished  free  the  rig^t  of  way 
over  his  own  land;  but  the  railroad  was  to  have  full  ooor 
trol  over  the  spur  and  reserved  the  rifj^t  fo  abandon  it  at 
any  time  and  remove  the  track  material.  The  spur  was 
used  generally  by  the  public  for  loading  and  imloading 
carload  freic^t.  The  only  track  scale  at  Alligator  was 
on  it — as  was  also  another  gin. 

Each  party  requested  a  durected  verdict.  A  verdict 
was  directed  for  the  shippers.  The  judgment  entered 
thereon  was  aflSrmed  by  the  Supreme  Court  of  Mississippi 
on  the  ground  that  the  clause  in  question  applies  only  to 
stations  at  which  there  is  no  regularly  appointed  agent. 
120  Mis^ssippi,  690.  In  the  appellate  courts  of  the  States 
in  which  the  question  had  arisen  the  decisions  were  con- 
flicting.^ For  this  reason  a  writ  of  certiorari  was  granted. 
251  U.  S.  550.   The  only  question  requiring  decision  hen 

1  The  clause  was  hdd  not  applicable  in  MdCkare  r.  NotfM  (ft  VmI- 
em  Ry.  Co.,  88  W.  Va.  473;  JoQy  v.  Akkimm,  Tapeha  Jt  Amto  Fe  Ry. 
Co..  21  Cal  4pp.  S68.  It  was  appHed  under  different  facts  in  CMdbaatnp 
Coaperaye  Co.  r.  Ya»o  A  Mimmppi  Valley  B.  B.  Co.,  141  Aikaoaas, 
71;  Skmdard  Combed  Thread  Co.  v.  Permeyhfonia  R.  R.  Co.,  &  N.  J.  L. 
257;  Ben  y.  Brie  R.  R.  Co.,  225  N.  T.  543;  163  N.  T.  Supp.  114;  SUbert 
V.  MfieR,  R.  Co.,  168  N.  T.  Supp.  111.  See  abo  Bianthi  Jt  8one  y. 
Meeifdier  Jt  WM$  Rieet  R.  R.,  02  Vennont,  319,  BambridgeOroeery 
Co.  V.  AUetUie  Coaet  Line  5.  B.  Co.,  8  Qa.  App.  677. 
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is  whether  the  court  below  gave  the  coiiect  construction 
to  the  clause.    In  our  opinion  it  did. 

Whether  goods  destroyed,  lost  or  damaged  while  at  a 
raiboad  station  were  th^i  in  the  possession  of  the  carrier 
as  such,  so  as  to  subject  it  to  liability  in  the  absence  tif 
nei^igence,  had,  before  the  adoption  of  the  Uniform  Bill 
of  Lading,  been  the  subject  of  much  litigation.  At 
stations  where  ibsare  is  a  regularly  appointed  agent  the 
field  for  controversy  could  be  narrowed  by  letting  the 
eieeution  of  a  bill  of  lading,  or  receipt  evidence  delivery 
to  and  acceptance  by  the  carrier;  and  by  letting  delivery 
of  goods  to  the  consignee  be  evidenced  by  surrender  of 
the  bill  or  execution  of  a  consignee's  receipt.  But  at  non- 
agency  stations  this  course  is  often  not  feasible.  There 
the  field  for  controversy  as  to  the  facts  was  particularly 
inviting  and  the  reasons  persuasive  for  limiting  the 
carrier's  liability.  Local  freight  trains  are  often  late. 
Shippers  or  consignees  cannot  be  e2q)ected  to  attend  on 
their  arrivaL  Less  than  carload  f reic^t  awaiting  ship- 
ment must  ordinarily  be  left^  on  the  station  platform  to 
be  picked  up  by  the  passing  train  and  lots  arriving  must 
be  diopped  on  the  platform  to  be  called  for  by  the  con- 
signee. At  such  stations  the  situation  in  reefpect  to  car- 
load'frragiht  is  not  materially  different.  And  this  is  true 
whether  the  car  be  loaded  for  shipment  on  the  public 
siding  or  on  a  neighboring  private  siding,  and  whether 
the  arriving  loaded  car  be  shunted  onto. a  public  siding 
or  a  private  siding.  There  carload,  as  well  as  less  Ihan 
carload,  freight,  whether  outgoing  or  incoming,  iiust 
ordinarily  be  left  unguarded  for  an  appreciable  time.  It 
is  not  unreasonable  that  shqipeiB  at  such  stations  should 
bear  the  risks  naturally  attendant  upon  the  use.  The 
reason  wiiy  an  agent  is  not  appointed  is  that  the  traffic 
to  and  from  the  station  would  not  justify  the  eiqpense. 
The  station  is  established  for  the  convenience  of  shqypers 
customarily  using  it.  And  the  paiagraph  hoe  in  que^tikm 
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was  apparently  desigiied  to  shift  the  risk  from  the  carrier 
to  shipper  or  consignee  of  both  classes  of  freight.  It  does 
so  in  the  case  of  less  than  carload  f  rei^t  by  having  the 
carrier's  liability  begin  when  the  goods  are  put  on  board 
cars  and  end  when  they  are  taken  off.  It  does  so  in  the 
case  of  carload  freight  by  limiting  liability  to  the  tone 
when  the  car  is  attached  to  or  detached  from  the  train. 
But,  at  a  station  where  there  is  a  regularly  appointed 
agent,  it  would  be  obviously  imreasonable  to  place  upaa 
the  shipper,  after  a  bill  of  lading  has  issued,  the  risks 
attendant  upon  the  loaded  car  remaining  on  the  public 
siding  because  it  has  not  yet  been  convenient  for  the 
carrier  to  start  it  on  its  journey.  It  would  likewise  be 
unreasonable  to  place  upon  the  consignee  at  such  a  station 
the  risk  attendant  upon  the  arriving  car's  remaining 
on  the  siding  before  there  has  been  notice  to  the  consignee 
of  arrival  and  an  opportunity  to  accept  delivery.  The 
situation  there  would  be  practically  the  same  whether  the 
loaded  cars  were  left  standing  on  a  publicjuding  or  on  a 
siding  to  a  private  industry  on  the  railroad's  li^^t  of  way, 
ssinSwyft  &  Co.  v.  Hocking  Valley  Ry.  Co.,  243 U.  S.  281, 
or  on  a  siding,  partly  on  Uie  railroad's  lig^t  of  way  and 
partly  on  private  land,  as  in  Chicago  ik  Northwestern  Ry. 
Co.  V.  0cA8,  249  U.  S.  416,  md  Lake  Erie  ik  Western  R.  R. 
Co.v.  State  Public  Vtaities  Commissiony  249  U.  S.  422, 
when  the  siding  is,  either  by  state  law  or  by  agreement 
and  in  fact,  a  part  of  the  carrier's  terminal  i^ystem. 

If  we  approach  the  construction  of  the  second  clause 
of  the  last  paragraph  of  section  5  of  the  Uniform  Bill  of 
Lading  in  the  l^t  of  this  practical  situation  all  doubt 
as  to  its  meaning  must  vanish.  It  could  not  have  been 
intended  that  at  stations  where  there  are  regularly  ap- 
pointed ag^its  outgoing  loaded  cars  for  which  bills  of 
lading  have  issued  and  which  are  left  standing  on  a  siding 
solely  to  await  the  carrier's  convenience  are  to  be  at  the 
risk  of  the  shipper.    And  this  is  true  whether  the  siding 
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be  a  strictly  public  one,  or  a  semi^public  one  as  in  the 
Odis  and  Lake  Erie  &  Weelem  Caees,  supra^  and  the  case 
at  bar;  or  whether  it  be  a  siding  privately  used  but  owned 
by  the  railroad  as  in  the  Swyft  Case,  eupra;  and  in  such 
cases  ,the  fact  that  the  spur  extends  over  land  not  part  of 
the  carrier's  right  of  way  is  inunaterial.  The  construction 
contended  for  by  the  railroad,  even  if  not  applied  to  team 
toacks  in  the  freight  yards  of  a  great  city,  would  place 
all  loaded  cars  arriving  elsewhere  at  the  owner's  risk  from 
the  moment  they  were  detached  from  a  train,  although 
the  consignee  had  not  even  been  notified  of  their  arrival. 
It  is  clear  that  the  immunity  conferred  by  the  last 
paragraph  of  section  5  does  not  apply  to  loaded  cars  on 
the  spur  here  involved.  Whether  the  same  rule  should 
apply  to  cars  on  strictly  private  industry  tracks  ^ectively 
separated  from  the  terminal  and  exclusively  under  private 
control,  like  the  industry  tracks  involved  in  Bers  v.  Erie 
R.  R.  Co.y  225  N.  Y.  543,  we  have  no  occasbn  to  deter- 
mine. 

Affirmed. 


^m*- 


UNITED  STATES  v.  PFITSCH. 

SBBOR  TO  THE  DISTRICT  COURT  OF  THB  UNITED  STATES  FOR 
THE  BOUTHEBN  DISTRICT  OF  NEW  YORK. 

No.  246.  Argued  March  22,  1921;  restored  to  docket  for  reaigument  on 
qimtioii  6f  juriadieliioii  April  11,  1021;  raugued  April  25,  li»L-*De- 
eUed  Jvm  1, 1921. 

Section  10  of  the  Lever  Act  (August  10, 1917,  c.  63, 40  SUt.  276, 279), 
providingtbatany  person  dissatisfied  with  the  FrandenVs  award  for 
supplies  requisitioned  under  that  section  shall  receive  76%  of  the 
awiod  and  may  sue  the  United  States  for  the  balance  oUmed,  001^ 
jurisdietion  on  the  District  Ckmrts  "tafaear  and  determine  all  suoh 
conliovenies,"-— while  other  eec^ons  of  the  act  providing  for  reiijubRh 
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tiomi  and  awards  in  nepect  of  other  daases  of  proper^,  entitle  per- 
flODS  diantitfed  to  sue  the  United  States ''in  the  maonar  provided  i^ 
§  24,  par.  20,  and  §  145  of  the  Judicial  Code,"  which  confer  ooih 
current  jurisdiction  on  the  District  Courts  and  the  Court  of  Claims 
to  adjudicate  claims  against  the  United  States.  EM,  referring  to 
the  le^slative  lustory  of  the  act  and  to  other  acts  in  pari  mataria^ 

'  that  the  jurisdiction  under  §  10  is  conferred  exchiovely  on  the  Dis- 
trict Courts  as  paiir  of  their  ordinazy  jurisdiction  over  actions  at  knr 
for  money,  of  which  the  ri|^t  to  trial  by  jury  is  an  ineident,  and 
that  a  judgment  rendered  under  that  section  is  therefore  not  re- 
viewable in  this  court  by  direct  writ  of  error.    P.  650. 

Writ  of  error  dismissed. 

Ebbor  to  review  a  judgment  of  the  District  Court  in  an 
action  under  §  10  of  the  Lever  Act.  The  facts  are  stated 
in  the  opinion. 

Mr.  Assistant  Attorney  Oeneral  Dauis,  with  whom  Mr. 
P.  M.  Cox  was  on  the  brief ,  for  the  United  States. 

Mr.  Arthur  B.  King,  with  whom  Mr.  Hobnes  V.  M. 
I^niSf  Jr.,  was  on  the  brief,  for  defendant  in  error. 

Mr.  Royal  E.  T.  Biggs,  by  leave  of  court,  filed  a  brief 
as  amicus  cutub. 

Mb.  JnsncB  Brandbis  delivered  the  opinion  of  the 
court. 

« 

Pursuant  to  §  10  of  the  Lever  Act  (August  lOy  1017,  c 
53,  40  Stat.  276,  279)  the  President  requisitioned  for  the 
Anny  on  April  18, 1018,  a  radial  drill  belonging  to  Pfitsch. 
The  Board  of  Appraisers  of  the  War  Department  found 
its  then  value  to  be  ^,979.50,  and  awarded  hini  that 
amount  as  cctaipmsation.  Ffitedi  declared  this  amount 
was  imsatisfactory  and  insisted  that  the  value  was  greater 
and  that  he  was  entitled  also  to  interest  irom  the  date 
of  the  taking.  On  February  5,  1919,  the  Govemmfint 
paid  him  an  amount  equal  to  75  per  centum  of  tlieawanL 
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Thereupon^  this  suit  was  brought  by  him  in  the  District 
Court  of  the  United  States  for  Southern  New  York  to 
recover  the  balance  allied  to  be  due.  The  case  was  tried, 
by  agreement,  without  a  jury.  The  court  found  the  vahie 
ta  be  $4^550  and  entered  judgment  for  the  part  then  un- 
paid together  with  interest  from  the  date  of  taking,  at 
the  rate  of  six  per  cent,  on  the  amounts  from  time  to  time 
impaid.  The  Government  brought  the  case  here  by  direct 
wiit  of  error  and  assigned  as  the  only  error  that  interest 
should  not  have  been  allowed. 

The  preliminary  question  arises  whether  this  court  has 
jurisdiction  on  direct  writ  of  error.  The  answer  to  be 
pveii  to  it  depends  upon,  the  nature  of  the  jurisdiction 
conferred  upon  the  District  Court  by  $  10  of  the  Lever 
Act.  If  the  jurisdiction  is  to  be  exercised  in  the  manner 
provided  by  §24,^  paragraph  20,  of  the  Judicial  Code, 
which  conf eiB  upon  the  District  Court  jurisdiction  con- 
current with  the  Court  of  Claims,  a  direct  writ  of  error 
lies  from  this  court.  J.  Homer  Friteh,  Inc.  y.  United  SUMb, 
248  U.S.  458.  If ,  however,  the  jurisdiction  is  the  ordinaiy 
jurisdiction  of  the  District  Court,  the  writ  of  error  should 
have  gone,  in  the  first  instance,  from  the  Circuit  Court  of 
Appeals  under  §  128  of  the  Judicial  Code.  The  naturo  of 
the  jurisdiction  of  the  District  Court  is  of  importance, 
not  only  because  of  the  question  directly  involved,  but 
because  the  answer  given  to  it  will  determine  incidentally 
whether  plaintiffs  who  proceed  under  §  10  aro  entitled 
to  a  trial  by  jury.  For  §  24,  paragraph  20  of  the  Judicial 
Code  dedmes  that  ''all  suits  brought  and  tried  under 
the  provisions  of  this  paragraph  shall  be  tried  l^  the 
court  without  a  jury."  See  UwUed  Statu  v.  McChrane,  270 
Fed.  Rep.  761;  FUbin  CarparaiUm  v.  UnUedStatea,  266 
Fed.  Rq).  911. 

Section  10  provides  that  the  President  may  requisition 
foods,  feeds,  fuels'and  other  war  supplies  with  the  nec^s* 
sary  storage  facilities,  and  that  he  shall  ascertain  and  pay 
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just  compensation  for  them.  But  if  any  person  is  not 
satisfied  with  the  President's  award  he  is  to  receive  75% 
of  the  award  and  for  the  balance  claimed  ''shall  be  en- 
titled to  sue  the  United  States  •  .  .  and  jurisdiction 
is  hereby  conferred  on  the  United  States  Distoict  Courts 
to  hear  and  determine  all  such  controversies."  Three 
later  sections  of  the  act  which  provide  for  requisitioning 
other  classes  of  propei'ty, — §  12  relating  to  factories, 
mines  and  pipe  lines;  §  16^  to  distilled  spirits;  and  §  25, 
to  coal  or  coke  plants  or  businesses, — make  provision  for 
suits  against  the  United  States  to  recover  just  compen- 
sation in  terms  materially  different  from  that  in  §  10. 
Each  o9.  those  three  sections  provides  in  identical  terms 
that  a  person  dissatisfied  with  the  Pi'esident's  award 
''shall  be  entitled  to  sue  the  United  States  .  •  •  in 
the  numner  provided  by  Section  twenty-four^  paragraph 
twenty,  and  Section  one  himdred  and  forty-five  of  the 
Judicial  Code."  The  latter  of  these  sections  of  the  Judicial 
Code  confers  jurisdiction  upon  the  Court  of  Claims  to 
adjudicate  claims  against  the  United  States,  and  the 
former  confers  upon  the  District  Courts  jurisdiction  con- 
current with  the  Court  of  Claims  in  cases  which  do  not 
involve  more  than  ten  thotisand  dollars.  Thus,  while 
§§  12, 16  and  25  of  the  Lever  Act,  in  terms,  confer  juris- 
diction concurrently  upon  the  Court  of  Claims  and  the 
District  Courts  sitting  as  a  court  of  claims,  §  10,  in  terms, 
confers  jurisdiction  to  hear  all  cases  arising  under  it  upon 
the  District  Courts  alone. 

Hie  question  presented  to  us  is  whether  this  exclusive 
jurisdiction  granted  the  District  Courts  by  $  10  is  to  be 
exercised  in  accordance  with  the  law  governing  the  usual 
procedure  of  a  District  Court  in  actions  at  law  for  monqr 
compensation  or  by  the  provisions  of  the  law  governing 
the  exceptional  jurisdiction  concurrent  with  the  Court  of 
Claims  where  it  sits  without  a  jury. 

The  legislative  history  of  the  Lever  Act  establishes  that 
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the  difference  of  the  jurisdictional  provision  in  $  10  from 
those  of  §§  12,  16  and  25  was  the  result  not  of  inadvert- 
ence, but  of  deliberatiB  action  in  the  face  of  opposition. 
The  jurisdictional,  provision  of  §  10,  as  introduced  into 
the  House  of  Representatives  and  as  originaUy  passed  by 
it,  was  in  the  precise  form  in  which  it  was  enacted  into 
law.  65th  Cong.,  1st  sess..  House  Rep.  75;  55  Cong.  Rec. 
4113.  When  the  bill  reached  the  Senate  from  the  Hotise, 
the  Senate  Committee  reported  an  amendment  striking 
out  the  House  provision  and  substituting  a  provision 
which  made  §  10  in  this  respect  identical  with  §§  12,  16 
and  25.  That  is,  the  Senate  Committee's  amendment 
provided  that  suits  under  §  10  should  be  brought  against 
the  United  States  ''in  the  manner  provided  by  section  24, 
paragraph  20,  and  section  145  of  the  Judicial  Code." 
55  Cong.  Rec.  4626.  This  would  have  conferred  con- 
current jurisdiction  upon  the  Court  of  Claims  and  the 
District  C>)\uis  sitting  as  a  court  of  claims.  As  so  amended 
.  §  10  was  passed  by  the  Senate;  but  the  House  refused  to 
concxu*  in  this  amendment.  And  this  disagreement,  with 
eight  others  relating  to  §  10,  was  sent  to  the  Conference 
Committee.  55  Cong.  Rec.  5473.  The  House  conferees 
reconmiended  receding  from  objections  to  the  eight  other 
Senate  amendments  of  this  section,  but  they  insisted  upon 
the  objection  to  the  change  of  the  jurisdictional  provision. 
55  Cong.  Rec.  5733-5737,  The  Senate  conferees  recom- 
mended receding  from  its  amendment  to  the  jurisdictional 
provision  and  that  the  ori^al  House  provision  be  re- 
stored. 55  Cong.  Rec.  5709.  In  reporting  for  the  House 
conferees,  Mr.  Lever  said  of  this  amendment: 

''Amendment  30.  This  amendment  gives  jurisdiction, 
in  suits  to  recover  just  compensation  under  section  10 
of  the  House  Bill,  to  the  Court  of  Claims  in  addition  to 
the  United  States  district  courts.  The  Senate  recedes." 
65th  Cong.,  1st  sess..  House  Rep.  No.  117,  p.  14;  56  Cong. 
Rec.  5737, 
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It  is  plain/  then,  that  Congress  had  this  question  pre- 
sented, to  its  attention  in  a  most  precise  forni^  It  had 
the  issue  clearly  drawn  between  granting  for  tlie  adjudi- 
cation of  cases  arising  under  this  section  concurrent  juris- 
diction in  the  CJourt  of  Claims  and  the  District  Courts 
without  a  trial  by  jury,  or  of  establishing  an  exchiaiye 
jurisdiction  in  the  District  Courts  of  which  the  ri^t  to  a 
j\uy  trial  is  an  incident.  The  first  alternative  was  re- 
jected, and  the  reason  given  for  this  rejection  in  the  state- 
ment of  the  House  conferees  is  that  the  proposed  amend- 
ment would  confer  jurisdiction  upon  the  Court  of  Claims. 
It  is  difficult  to  conceive  of  any  rational  ground  for  reject- 
ing the  clear  and  explicit  amendment  made  by  the  Sooate 
except  to  accord  a  trial  by  jury.  All  difficulties  of  con- 
struction vanish  if  we  are  willing  to  give  to  the  words  of 
§  10,  delib^tely  adopted,  their  natural  meaning. 

Furthermore^  it  is  significant  that  this  is  not  the  only 
occasion  upon  which  Congress  has  provided  for  suits 
against  the  United  States  ecclusively  in  the  District 
Courts.  Section  1  of  the  War  Risk  Insurance  Act  of 
May  20, 1918,  c.  77,  40  Stat.  555,  provides  that  suits  upon 
iiisurance  poUcies  ''may  be  brought  against  the  United 
States  in  the  district  com*t  of  the  United  States  in  and 
for  the  district  in  which  such  beneficiaries  or  any  one  of 
them  resides."  The  Act  of  March  4, 1919,  c.  125,  S  3, 40 
Stat.  1348,  which  authorizes  the  President  to  requisition 
storage  facilities  for  wheat,  provides,  in  the  words  of  $  10 
of  the  L6ver  Act,  that  ''jurisdiction  is  hereby  conferred 
on  the  United  States  district  courts  to  hear  and  determine 
all  such  controversies."  And  §  2  of  the  Act  of  July  11, 
1918,  c.  145, 40  Stat.  896,  permits  suits  agamst  the  United 
States  on  marine  insurance  "in  the  district  court  of  the 
United  States,  sitting  in  admiralty." 

A  survciy  of  the  war  legislation  permitting  the  seizure  of 
property  discloses  that  Congress  has  established  three 
distinct  jurisdictions  for  the  purpose  of  suit  against  the 


UNITED  STATES  v.  EPITSC5H.  »8. 

M7.  Opmkm  of  the  Cknirt. 

TTnited  States  for  oompeiisation.  In  seventeen  instaneea  ^ 
xt  definitely  provided  by  reference  to  the  appropriate 
sections  of  the  Judidal  CJode  for  conciurrent  jurisdiction 
in  the  Court  of  Ckims  and  the  District  Courts  sitting  as 
a  court  of  claiins.  In  the  four  instances  above  set  forth 
it  conferred  jurisdiction  only  on  the  District  Courts*  In 
four  instances  it  conferred  jurisdiction  only  on  the  Court 
of  Claims.^  The  established  rule  of  statutory  construc- 
tion should  lead  us  to  give  effect  in  every  practicable 
manner  to  the  distinctions  which  Congress  has  seen  fit 
to  make.  Compare  Penn  Mutual  Life  Insutonce  Co.  v. 
!  Lederer,  252  U.  S.  523,  633.  And  where  it  designates  a 
-■■--•■■     ■      I.I—  ■  I  ■ , .  .1  ■  ■  I         ..^ 

1  Statutes  which  provide  for  suite  for  oompensatioQ  agauist  the 
United  States  in  both  the  District  Ck)urtB  and  the  Court  of  Claiins 
in  the  manner  provided  by  §  24,  par.  20,  and  §  145  of  the  Judicial 
Code:  Act  of  March  4, 1917,  c.  180, 39  Stat.  1193,  The  Naval  Emer- 
gency Fond  Act;— Act  of  June  16;  1917,  c.  29, 40  Stat.  183,  Emeigpncy 
Shippmg  Fund  Act^-Act  of  August  10, 1917,  c.  63,  §§  12, 16, 26,  40 
Stat.  279, 282, 286,^Act  of  October  6, 1917,  c.  79, 40  SUt.  363, 371-2, 
Land  for  ordnance  proving  ground  and  for  naval  construction; — ^Act 
of  March  1, 1918,  c.  19, 40  Stat.  438, 439,  Shipping  Board  Houdng,'— 
Act  of  April  22,  1918,  c.  62,  40  Stat.  636,  Shipinng  Board  trolly  or 
interuiban  raOways^-Act  of  April  26,  1913,  c.  64,  40  Stat.  637,  688, 
Land  for  ordnance  provinj^  ground;— Act  of  May  16,  1918,  c.  74, 
1 2,  40  Stat.  661,  Land  for  war  housing;— Act  of  July  1,  1918,  c.  114, 
§  6,  par.  d,  40  Stat.  720,  Ck>ntract8  for  ships,  war  materials,  factories, 
etc.;— Act  of  July  8, 1918,  c.  139,  §  1,  40  Stat.  826,  Buildings  for  War 
Department  in  D.  C;  -nJoint  Res.  of  July  16,  1918,  c.  164,  40  Stat 
904,  Telegraph  qrBtems;^Act  of  July  18,  1918,  c.  167,  §  14,  40  Stat. 
916,  Dry  docks,  wharves,  warebounes,  terminals;— Act  of  October  6, 
1918,  c.  181,  §  3, 40  Stat.  1010,  Minerals,  ores,  mines,  smelters,  etc.;— 
Act  of  November  21,  1918,  c.  212,  §  1,  40  Stat.  1048,  Buildines  for 
Department  of  Agriculture  in  D.  C. 

^Statutes  which  provide  for  suits  for  compensation  against  the 
United  States  only  in  the  Court  of  Claims:  Act  of  October  6,  1917,- 
c.  106,  §  10,  40  Stat.  422,  Patents;- Aqt  of  July  1,  1918,  c.  114,  40 
Stat.  706,  Patent  used  by  United  States;- Act  of  March  21, 1918,  c 
28,  §  3,  40  Stat.  464,  Railroads;- Act  of  March  2, 1919,  c.  94,  §  2,  40 
Stat.  1278,  War  oontraots,  etc. 
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jurisdictioii  in  which  the  trial  will  be  with  a  jury  instead 
of  one  where  the  trial  will  be  by  the  court  alone^  it  is  our 
duty  to  give  effect  to  its  designation. 

The  writ  of  error  is  dismissed  for  want  of  jurisdiction 
in  this  court. 

Dismissed. 


«■•» 


MISSOURI  PACIFIC  RAILROAD    COMPANY 

AL.  V.  AULT. 


ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  ARKANSAS. 

No.  252,    Argued  March  22,  1921.— Deckled  June  1,  1021. 

!•  A  railroad  corporation  is  not  liable,  either  at  commoa  law  or  under 
§  10  of  the  Federal  Control  Act,  upon  a  cause  of  action  (in  thb  case 
for  wages),  arising  out  of  the  operation  of  its  railroad  by  the  Govern- 
ment, through  the  Director  General  of  Railroads.    P.  557. 

2.  Under  §  10  of  the  Federal  Control  Act,  if  the  cause  of  action  arose 
prior  to  government  control,  suit  might  be  instituted  or  continued 
to  judgipent  against  the  owneiM^mpany  as  though  there  had  been 
no  taking  over  by  the  Government,  save  for  the  immunity  of  the 
physical  property  from  levy  and  the  power  of  the  President  to 
regulate  suits  in  the  public  interest:  if  it  arose  during  government 
operation,  the  ''carrier  while  under  Federal  control,"  meaning  in 
this  connection  the  transportation  system  as  distinguished  from 
its  corporate  owner,  was  still  liable  and,  by  legal  implication,  suit 
could  be  brought  against  the  Government,  or  its  operating  agency, 
ias  the  legal  person  responsible  under  the  existing  law  for  such 
carrier's  acts.    P.  561. 

3.  The  order  of  the  Director  General  of  Railroads  providing  that  suits 
on  causes  of  action  arising  from  the  operatbn  of  any  carrier  during 
government  ontrol  should  be  brought  against  him,  and  for  his 
substitution  as  defendant  in  pending  suits  of  that  dass  brouf^t 
against  the  carrier  companies,  was  within  his  authority.    P.  561. 

4.  The  clause  of  §  10  of  the  Federal  Control  Act  declaring  that  the 
carriers  "shall  be  subject  to  all  laws  and  liabilities  as  common 
carriers,  whether  arising  under  State  or  Federal  laws  or  at  ft^w^mmn 
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bw/'  and  the  pnmrion  of  §  15  that  the  ''lawful  nolioe  re^^nlationa 
of  the  several  States''  shall  oQntinue  unimpamd,  do  not  pennit 
an  action  against  the  Director  General  to  recover  a  penalty. 
P.  563. 

5.  In  an  actbn  against  the  Director  General  of  Ilailroads,  the  deter- 
mination whether  the  liability  imposed  by  a  state  statute  is  in 
the  nature  of  compensation  or  penalty  requires  the  application  of 
federal  law  and  not  state  law;  and  the  dedskm  of  the  hif^lieBt  court 
of  a  State  imposing  a  puialty  is  reviewable  in  this  court  on  writ  of 
error.    P.  564. 

140  Arkansas,  572,  reversed;  petition  for  writ  of  certiorari  denied. 

Errob  to  Teview  a  judgment  of  the  Supreme  Court  of 
Arkansas,  affirming  a  judgment  against  the  plaintiffs  in 
error  in  an  action  to  recover  wages  and  a  penalty.  The 
facts  are  stated  in  the  opinion. 

Mr.  Robert  E.  WUey^  with  whom  Mr.  Edgar  B.  Kins- 
worthy  was  on  the  briefs,  for  plaintiffs  in  error. 

Mr.  Frank  Pace,  for  defendant  in  error,  submitted. 
Mr.  D.  D.  Glover  and  Mr.  Jabez  Af .  Smith  were  also  on 
the  brief. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 

A  statute  of  Arkansas  provides  that  whenever  a  rail^ 
road  company,  or  a  receiver  operating  a  railroad,  shall 
discharge  an  employee,  with  or  without  cause,  it  shall 
pay  him  his  full  wages  within  seven  da3rs  thereafter  and 
that  if  payment  is  not  duly  made  ^'then  as  a  penalty  for 
such  nonpayment  the  wages  of  such  servant  or  employee 
shall  continue  from  the  date  of  the  discharge  or  refusal  to 
further  employ,  at  the  same  rate  until  paid.''  Krby's 
Digest,  §  6649,  as  amended  by  Act  of  1905,  No.  210. 
Proceeding  under  this  statute,  in  August,  1918,  Ault 
brougiht  suit  before  a  justice  of  the  peace  against  the 
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Missouri  Pacific  Railroad  CSompany,  alleging  that  he  had 
been  employed  by  the  company  at  the  rate  of  $2.50  per 
day,  that  he  had  been  discharged  on  July  29,  1918,  and 
that  150  was  then  due  him  as  wages  but  had  not  been 
paid.  He  recovered  judgment  by  default.  The  company 
appealed  to  the  Circuit  Court  and  there  moved,  in  January, 

1919,  to  substitute  as  defendant  the  Director  General 
of  Railroads.  This  substitution  the  com*t  refused  to  make; 
but  it  joined  the  Director  General  as  defendant  and  en- 
tered judgment  against  both  him  and  the  company  upon 
a  verdict  that  Ault  recover  the  sum  of  150  as  debt  and 
$390  as  penalty.  That  judgment  was  affirmed  by  the 
Supreme  Court  of  Arkansas.    140  Arkansas,  572. 

The  President  had  taken  possession  and  control  of  the 
Missouri  Pacific  Railroad  on  December  28, 1917,  pursuant 
to  the  Proclamation  of  December  26,  1917,  40  Stat.  1733, 
under  the  Act  of  August  29,  1916,  c.  418,  39  Stat.  619, 
645.^  He  was  operating  it  through  the  Director  General 
under  the  Federal  Control  Act  (March  21,  1918,  c.  25,  40 
Stat.  451)  when  Ault  \^^  employed,  when  he  was  dis- 
charged and  when  the  judgment  under  review  was  en- 
tered.   See  Transportation  Act  1920,  Act  of  February  28, 

1920,  c.  91,  41  Stat.  456.  The  company  had  claimed 
seasonably  that  under  the  acts  of  Congress  it  could  not 
be  held  liable  either  for  the  wages  or  the  penalty  and  that, 
if  the  state  and  federal  statutes  should  be  construed  as 
creating  such  liability,  they  were  in  that  respect  void 
as  to  it  under  the  Federal  Constitution.  Hie  Director 
General  did  not  contest  liability  for  wages  actually  due, 

1  "The  President,  in  time  of  war,  is  empowered,  through  the  Secre- 
tary of  War,  to  take  poeseesion  and  assmne  control  of  any  system  or 
flystems  of  transportation,  or  any  part  thereof,  and  to  utilize  the  same, 
to  the  exclusion  as  far  as  may  be  necessary  of  all  other  traffic  thereon, 
for  the  transfer  or  transportation  of  troops,  war  material  and  equip- 
ment, or  for  such  other  purposes  connected  with  the  emerganoy  m 
may  be  needful  or  desirable."    (39  Stat.  645.) 
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but  claimed  that  under  the  l^gislatioii  of  Congress  he  was 
not  liable  for  the  penalty  and  that  the  state  statute  as 
applied  to  him  was  void  under  the  Federal  Constitution. 
Hie  cl&inis  of  both  defendants  having  been  denied  by 
the  highest  court  of  the  State,  Ihey  brought  the  case  here 
by  writ  of  error. 

First.  The  company  is  clearly  not  answerable  in  the 
present  action  if  the  ordinary  principles  of  common-law 
liability  are  to.  be  applied.  The  Railroad  Administration 
established  by  the  Fkmdent  in  December,  1917,  did  not 
exercise  its  controi  through  isupervision  of  the  owner- 
companies,  but  by  means  of  a  Dire<;tor  General  through 
"one.  control,  one  administration,  one  power  for  the 
accomplishment  of  the  one  purpose,  the  complete  poch 
session  by  governmental  authority  to  replace  for  the 
period  provided  the  private  ownership  theretofore  exist- 
mg."  iVortftem  Paa>ic /?!/.  Co.  V.  iVorft  i)a*oto,  250  U.  S. 
135,  148.  This  authority  was  confirmed  by  the  Federal 
Control  Act  of  March  21, 1918,  c.  25, 40  Stat.  451,  and  the 
ensuing  Proclamation  of  March  29,  1918,  40  Stat.  1763. 
By  the  establishment  of  the  Railroad  Administration 
and  subsequent  orders  of  the  Director  General,  the  carrier 
companies  were  completely  separated  from  the  control 
and  irymagement  of  4their  systems.  Managing  officials 
were  "required  to  sever  their  relations  with  the  particular 
companies  and  to  become  exclusive  representatives  of 
the  United  States  Railroad  Administration."  XT.  S.  R.  R. 
Adm.,  Bulletin  No.  4,  pp.  113,  114,  313.  The  railway 
employees  w^e  under  its  direction  and  were  in  no  way 
controlled  by  their  former  employers.  See  Bulletin  No.  4, 
p.  168,  §  5;  198,  ei  wq.;  330,  el  seq.  It  is  obvious,  there- 
fore, that  no  liability  arising  out  of  the  operation  of  these 
qrstems  was  imposed  by  the  coipmon  law  upon  the  owner- 
companies  as  their  interest  in  and  control  over  the  systems 
were  completely  suspended. 

The  contention  that  the  company  is  liable  for  acts  or 
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omissioiis  of  the  Director  General  in  operating  the 
Missouri  Pacific  Raiboad  rests  wholly  upon  the  following 
provision  of  §  10  of  the  Federal  Gon^l  Act:  ^  - 

''That  carriers  while  under  Federal  control  shall  be 
subject  to  all  laws  and  liabilities  as  common  carriersy 
whether  arising  under  State  br  Federal  laws  or  at  common 
law,  except  in  so  far  as  may  be  inconsistent  with  the  pro- 
visions of  this  Act  or  any  other  act  applicable  to  such 
Federal  control  or  with  any  order  of  the  President.- 
Actions  at  law  or  suits  in  equity  may  be  brou^^t  by  and 
against  such  carriers  and  judgments  rendered  as  now  pro- 
vided by  law;  and  in'  any  action  at  law  or  suit  in  equily 
against  the  carrier,  no  defense  shall  be  made  thereto 
upon  the  ground  that  the  carrier  is  an  instrumentaUly  or 
agency  of  the  Federal  Government.  .  .  •  Butnoproc- 
esS|  mesne  or  final,  shall  be  levied  against  any  property 
imder  such  Federal  control.'' 

It  is  urged  that,  since  §  10,  in  terms,  continues  the 
liability  of  ''carriers  while  under  Federal  control ''  and 
permits  suit  against  them,  it  should  be  construed  as  sub- 
jecting the  companies  to  liability  for  acts  or  omissions 
of  the  Railroad  Administration  althou^  th^  are  de- 
prived of  all  power  over  the  properties  and  the  personnel. 
And  it  is  said  that  this  construction  would  not  result  in 
hardship  upon  the  companies  since  the  just  compensation 
provided  by  the  act-  would  include  any  loss  from  judg- 


1  The  provision  in  §  10  concerning  suits  is  jn  subsCance  the  same  as 
that  contained  in  the  following  paragraph  of  the  Proclamation  of  the 
President  of  December  26,  1917: 

"Except  with  the  prior  written  assent  of  said  DirsQtor,  no  attaob- 
ment  by  mesne  process  or  on  execution  shall  be  levied  on  or  against 
any  of  the  property  used  by  any  of  said  transportation  ^ystenis  in 
the  conduct  of  their  business  as  common  c^arriers;  but  suits  may  be 
brought  by  and  against  said  carriere  and  judgments  rendered  as 
hitherto  until  and  except  so  far  as  said  Director  may,  by  general  or 
special  orders,  otherwise  determine." 
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ments  of  this  sort.  Such  a  radical  departure  from  the 
established  concepts  of  legal  liability  would  at  least 
approach  the  verge  of  constitutional  power.  It  should 
not  be  made  in  the  absence  of  compellihg  language. 
United  States  v.  Ddaware  A  Hudson  Co.,  213  U.  S.  366, 
408.    There  is  none  such  here. 

The  plain  purpose  of  the  above  provision  was  to  preserve 
to  the  general  public  the  rights  and  remedies  against 
common  carriers  which  it  enjoyed  at  the  time  the  rail- 
roads were  taken  over  by  the  President  except  in  so  far 
as  such  rights  or  remedies  might  interfere  with  the  needs 
of  federal  operation.  The  provision  applies  equally  to 
ciEuses  where  suits  against  the  carrier  companies  were 
pending  in  the  courts  on  December  28,  1017;  to  cases 
where  the  cause  of  action  arose  befdre  that  date  and  the 
suit  against  the  company  was  filed  after  it;  and  to  cases 
where  both  cause  of  action  and  suit  had  arisen  or  might 
arise  diuing  federal  operation.  The  Government  was  to 
operate  the  carriers,  but  the  usual  immunity  pf  the  sover- 
eign from  legal  liability  was  not  to  prevent  the  enforcement 
of  liabilities  ordinarily  incident  to  the  operation  of  carriers. 
The  situation  was  analogous  to  that  which  would  exist 
if  there  were  a  general  receivership  of  each  transportation 
system.  Operation  was  to  be  continued  as  theretofore 
with  the  old  personnel,  subject  to  change  by  executive 
order.  The  courts  were  to  go  on  entertaining  suits  and 
entering  judgments  imder  existing  law,  but  the  property 
in  the  hands  of  the  President  for  war  purposes  was  not 
to  be  disturbed.  With  that  exception  the  substantial 
legal  rights  of  persons  having  dealings  with  the  carriers 
were  not  to  be  affected  by  the  change  of  control. 

This  purpose  Congress  accomplished  by  providing 
that  '^carriers  while  under  federal  control  "  should  re- 
main subject  to  all  then  existing  laws  and  liabilities  and 
that  they  might  sue  and  be  sued  as  theretofore.  Here  the 
term  '^carriers  ''was  used  as  it  is  understood  in  common 
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speech;  meaning  the  transportation  flgrstems  as  distin- 
guished from  the  corporations  owning  or  operating  them. 
Congress  had  in  §  1  declared  that  such  was  its  meaning. 
The  President  took  over  the  physical  propoties^  the 
transportation  Qrstems^  and  placed  th^m  under  a  sin^^e 
directing  head;  but  he  took  them  over  as  entities  and  thegr 
were  always  dealt  with  as  such.  Bull.  No.  4,  p.  113. 
Each  system  was  required  to  file  its  own  tari£Fs.  General 
Order  No.  7,  Bull.  4,  p.  151.  Each  was  required  to  take 
an  inventory  of  its  materials  and  supplies.  General 
Order  No.  10,  id.  p.  170.  Each  federal  treasuxw  was  to 
deal  with  the  finances  of  a  single  system;  his  bank  account 
was  to  be  designated  ^'(Name  of  Bailroad),  Federal 
Account.''  General  Order  No.  37,  id.  p. -313.  Each  of 
165  systems  was  named  individually  in  the  order  pro- 
mulgating the  wage  awards  of  the  Railroad  Wage  Com- 
mission. General  Order  No.  27,  id.  pp.  lOS,  200.  And 
throughout  the  orders  and  circulars  there  are  many  such 
expressions  as  ''two  or  more  railroads  or  boat  lines  imder 
federal  control."  See  General  Order  No.  11^  id.  p.  170.^ 
It  is  this  conception  of  a  traneportation  system  as  an 
entity  which  dominates  §10  of  the  act.  The  i^ystems 
are  regarded  nmch  as  ships  are  regarded  in  admiralty. 
Th^  are  dealt  with  as  active  responsible  parties  answer- 
able for  their  own,  wrongs.  But  since  levy  or  execution 
upon  their  property  was  precluded  as  moonsistent  with 
the  Government's  needs,  the  liabifily  of  the  transportation 

^  By  §  12  of  the  act  receipts  from  the  operation  of  each  carrier  are 
the  properly  of  the  XTidted  States  and,  unlen  otherwise  directed  hy 
the  President,  they  are  to  be  kept  in  the  custody  of  the  same  officen 
and  accounted  for  in  the  same  way  as  befbre  federal  controL  Dis- 
buxsements  are  to  be  made  from  this  fund  without  appropriation  in 
the  manner  provided  by  the  accounting  regulations  of  the  Intenrtate 
Commerce  GommiSBbn.  Under  those  regulations  jodgments  lor 
damages  are  chargeaUe  to  the  operation  of  the  railroad  and  aie  ps]^ 
able  out  of  the  general  receipts. 
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Efystem  was  to  be  enforced  by  aUowing  suit  to  be  brought 
agiunst  whoever,  as  the  party  operating  the  same,  was 
I^ally  responsible  under  existing  law,  although  it  were 
the  Government. 

Thus,  under  §  10,  if  the  cause  of  action  arose  prior  to 
govenunent  control,  suit  mi^t  be  instituted  or  con- 
tinued to  judgment  agaiiSst  the  company  as  though  there 
had  been  no  taking  over^^by  the  Government,  save  for 
the  immunity  of  the  physiciEd  property  from  levy  and  the 
power  of  the  President  to  r^^ulate  suits  in  tlie  public 
interest  as  by  fixingjlie  venue,  or  the  time  for  trial.^  If 
the  cause  of  action  ardse  while  the. Government  was  oper- 
ating the  eystem  the  ''carrier  while  \mder  Federal  con- 
trol "  was  neverthdess  to  be  liable  and  suable.  This 
means,  as  a  matter  of  law,  that  the  Government  or  its 
agency  for  operation  could  be  sued,  for  imder  the  exist- 
ing law  the  legal  person  in  control  of  the  carrier  was 
responsible  for  its' acts.  See  Oracie  v.  Palmer,  8  Wheai. 
605,632-633.  The  title  by  which  suit  should  be  brought— 
the  person  who  should  be  named  as  defendant — was  not 
designated  in  the  act.  In  the  absence  of  explicit  direction, 
it  was  perhaps  natural  that  those  wishing  to  sue  the 
carrier  should  have  named  the  company  as  defendant 
when  they  sought  to  hold  the  Government  liable.  It 
doubtiess  seemed,  as  suggested  in  McNvUa  v.  Lochridge, 
141 U.  S.  327, 331-332,  that  suit  should  be  brought  against 
the  transportation  company  "by  name  'in  the  hands  of,' 
or  'in  the  possession  of,'  a  receiver,"  or  Director  General. 
AU  doubt  as  to  how  suit  should  be  brought  was  cleared 

>  Mubr  V.  LouimUe  A  NadmOe  R.  R.  Co.,  24R  Fed.  Rep.  8^;  Wakir 
wrighi  y.  PeniMifliQainia  R.  R.  Co.,  253  Fed.  Rep.  459;  Di  Tomnuuo  v. 
Lekigh  A  New  England  R.  R.  Co.,  28  Pa.  tMst.  473;  BoUan  v.  Htnes, 
143  Aric  601;  Le  Clair  t.  MonipeUer  A  WeOs  River  R.  R.  Co.,  93  Vt. 
92;  Benjamtm:  Moore  A  Co.  v.  Atchieon,  Topeka  A  Sonta  Fe  Ry.  Co., 
174  N.  Y.  S.  dO;  Special  Rvlee  ef  Practice  During  Fedemd  Control, 
50  L  C.  C.  797,  796. 
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away  by  General  Order  No.  60,  which  required  that  it 
be  against  the  Director  General  by  name.^ 

As  the  Federal  Control  Act  did  not  hnpose  any  lia- 
bility iq>on  the  companies  on  any  cause  of  action  arising 
out  of  the  operation  of  their  cfystems  of  transportation 
by  the  Govemmenti  the  provision  in  Order  No.  50| 
authorizing  the  substitution  of  the  Director  General  as 
defendant  in  suits  then  pending  was  within  his  power; 
the  application  of  the  Missoxui  Pacific  Railroad  Company 
that  it  be  dismissed  from  this  action  should  have  been 
granted;  and  the  judgment  against  it  should,  therefore, 
be  reversed.^ 

1  "It  is  Aarrfare  ordered,  that  actioiis  at  law,  mite  in  equity,  and 
I»ooeediiig8  in  admiralty  hereafter  bzought  in  any  court  based  on  con- 
tract, binding  upon  the  Director  General  of  Railroads,  claim  for  death  or 
injury  to  person,  or  for  loss  and  damage  to  property,  ariang  sinoe 
December  31,  1917,  and  growing  out  of  the  poflBeesbn,  use,  control, 
or  operation  of  any  railroad  or  system  of  transportation  by  the  Director 
G^ieral  of  Railroads,  which  action,  suit,  or  proceeding  but  for  Federal 
control  might  have  been  brou^^t  against  the  carrier  company,  shaD 
be  brought  against  William  G.  McAdoo,  Director  General  of  Railroads, 
and  not  otherwise;  provided,  however,  that  this  order  shall  not  apply 
to  actions,  suits  or  proceedings  for  the  recovery  of  fines,  penalties  and 
forfeitures.    ... 

''The  pleadings  in  all  such  actions  at  law,  suits  in  equity,  or  proceed- 
ings in  admiralty,  now  pending  against  any  carrier  company  for  a 
cause  of  action  arising  sinoe  December  3.1,  1917,  based  upoqi  a  cause 
of  action  arising  from  or  out  of  the  operation  of  any  railroad  or  other 
•carrier,  may  on  application  be  amended  by  substituting  the  Director 
General  of  Railroads  for  the  carrier  company  as  party  defendant  and 
dismissing  the  company  therefrom." 

*  The  great  Weight  of  authority  in  the  federal  courts  is  in  favor  of 
this  view.  See  Rutherford  v.  Union  Padfie  R,  R.  Co.,  254  Fed.  Rq>. 
880;  Dahn  v.  McAdoo,  256  Fed.  Rep.  549;  267  Fed.  Rep.  105;  Mardis 
V.  Hinea,  258  Fed.  Rep.  945;  267  Fed.  Rep.  171;  Hatcher  A  Snyder  v. 
AUMmm,  TopdU^  dr  Santa  Fe  Ry.  Co.,  258  Fed.  Rep.  952;  Haubert  v. 
Baltimore  tt  Ohio  A.  R.  Co.,  259  Fed.  Rep.  361 ;  Noah  v.  Southern  Padfe 
Co.,  260  Fed.  Rep.  280;  We$lbrook  v.  Dinctor  Genaral,  263  Fed.  Rqx 
211;  Bkvins  v.  Hinea,  264  Fed.  Rep.  1005;  Brie  R.  R.  Co.  v.  CaUMl, 
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Second.  The  contention  that  the  Director  General, 
being  the  carrier,  is  liable  for  the  penalty  impoeed  by  the 
Arkansas  statute  is  rested  specifically  upon  the  clause 
in  §  10  to  the  effect  that  the  carriers  ''shaU  be  subject 
to  all  laws  and  liabilities  as  common  carriers,  whether 
arismg  under  State  or  Federal  laws  or  at  common*  law,'' 
and  the  provision  in  §  15  that  the  /'lawful  police  regu-. 
lations  of  the  several  States  "  shall  continue  xmimpaired. 
By  these  provisions  the  United  States  submitted  itself 
to  the  vailous  laws,  state  and  federal,  which  prescribe 
how  the  duty  of  a  common  carrier  by  railroad  should  be 
performed  and  what  should  be  the  remedy  for  f aUure  to 
perform.  By  these  laws  the  validity  and  extent  of  claims 
against  the  United  States  arising  out  of  the  operation  of  the 
railroad  were  to  be  determined.  But  there  is  nothing 
eiiher  in  the  purpose  or  the  letter  of  these  clauses  to  in- 
dicate that  Congress  intended  to  authorize  suit  against 
the  Government  for  a  penalty,  if  it  should  fail  to  perform 
the  legal  obligations  imposed.  The  Govenunent  under- 
took as  carrier  to  observe  all  existing  laws;  it  undertook 
to  compensate  any  person  injured  through  a  departure 
by  its  agents  or  servants  from  their  duty  under  such  law; 
but  it  did  not  undertake  to  punish  itself  for  any  departure 
by  the  imposition  upon  itself  of  fines  and  penalties  or  to 
permit  any  other  sovereignty  to  punish  it.    Conicress  is 

204 Fed.  Hep.  947;  PuOman^Co.  v.  Sweeney,  269  Fed.  Rep.  764;  Hinn 
V.  SmUh,  270  Fed.  Rep.  132.  Contra,  JeMen  v.  Lehigh  VaUey  R,  R, 
Co.,  255  Fed.  Rep.  795;  Johneon  v.  McAdoo,  257  Fed.  Rep.  757;  Damv- 
Mbe  V.  Huede,  257  Fed.  Rep.  862;  The  CcUawisca,  257  Fed,  Rep.  86i^. 
The  cases  in  the  state  courts  show  a  considerable  diversity  of  view. 
See  CamnumweaUh  v.  LouimOe  A  NashviUe  R.  R.  Co.,  189  Ky.  309; 
MdOraOi  v.  Norihem  Paeific  Ry.  Co.,  177  N.  W.  Rep.  (N.  D.)  383; 
Peacock  v.  Detnrit,  G.  H.  A  M.  Ry.  Co.,  2i08  Mich.  403;  CtMe  v.  SauJOir 
em  Ry.  Co.,  112  S.  Car.  407;  Robineon  v.  CenJbral  of  Georyia  Ry.  Co., 
150. Ga.  il',GakesUm,  H.AS.A.  Ry.  Co.  v.  Wvnbach,  219  S.  W.  Rep. 
(Tex.)  252.  Contra/ Afo^rOe  dr  Ohio  R.  R.  Co.  v.Jobe,  122  Miss.  696; 
Ringquiei  v.  Dvluih,  M.  d  N.  Ry.  Co.,  145  lyCnnesota,  1471 
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not  to  be  assumed  to  have  adopted  the  method  of  fines 
paid  out  of  public. funds  to  insure  obedience  to  the  law 
on  the  part  of  the  Government's  railway  eajspkiywb. 
The  Director  General  adopted  a  much  more  effective 
and  direct  method:  "Now  that  the  railroads  are  in  the 
possession  and  control  of  the  Government,  it  would  be 
futile  to  impose  fines  for  violations  for  said  laws  and 
orders  upon  the  Government,  therefore  it  will  become  the 
duty  of  the  Director  General  in  the  enforcement  of  said 
laws  and  orders  to  impose  punishment  for  wiUf ul  and 
inexcusable  violations  thereof  upon  the  person  or  per- 
sons ^sponsible  therefor."  General  Order  No.  8,  id. 
p.  167. 

The  purpose  for  which  the  Govemnient  permitted 
itself  to  be  sued  was  compensation,  not  punishment. 
In  issuing  General  Order  No.  50,  the  Director  General 
was  careful  to  .copfiiie  the  order  to  the  limits  set  by  the 
act,  by  concluding  the  first  paragraph  of  the  order,  ''pro^ 
vided,  however,  that  this  order  shall  not  apply  to  actions, 
suitS;  or  proceedings  for  the  recovery  of -fines,  penalties, 
and  forfeitures."  Wherever  the  law  permitted  com- 
pensatory damage  th^y  may  be  collected  against  the 
carrier  while  imder  federal  control.  Such  damages  may 
reasonably  include  interest  and  cbsts.  See  Hifw  v. 
Taylor,  7^  Florida,  218.  But  double  damages^  penalties 
and  forfeitures,  which  do  not  merely  compensate  but 
punish,  are  not  within  the  purview  of  the  statute.  See 
ffiwB8  V.  Taylor,  mpra;  JacfcsanrTweed  Lumber  Co.  v. 
Souiheiii  Ry.  Co.,  113  S.  Qar.  236.  The  amount  recovered 
in  the  present  case  over  and  above  the  wages  due  and  un- 
paid with  interest  is  in  the  nature  of  apunishinent.  It 
is  called  a  penally  in  the  state  statute.  The  Siq>reme 
Court  of  Arkansas  had  held  that  it  was  not  tednucaOy  a 
penalty,  declaring:.  "It  is  allowed  for  a  douUe  purpose, 
as  a  compensation  for  the  delay,  and  as  a  punishment 
for  the  failure  to  pay.   It'is  composed  of  all  the  elements 
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and  serves  all  the  purposes  of  exemplary  damages/' 
Leep  V.  Railway  Co.,  58  Arkansas,  407,  440-441«  Bat 
whether  in  a  proceeding  against  the  Director  General 
it  shall  be  deemed  compensation  or  a  penalty  presents  a 
question  not  of  state,  but.  of  federal  law.  Whatever  name 
be  applied,  the  element  of  pimishment  clearly  predomin- 
ates and  Congress  has  not  given  its  consent  that  suits  of 
this  character  be  brought  against  the  United'  States. 
Ilie  judgment  against  the  Director  General,  so  far  as  it 
provided  for  recovery  of  the  i>enalty,  was  erroneous. 

The  case  is  properly  here  ou  writ  of  error.  The  petition 
for  writ  of  certiorari,  consideration  of  which  was  post- 
poned to  the  hearing  on  the  merits,  is  therefore  denied. 

J^idgment  revened. 


•^mi*- 


NORPOLK-SOUTHERN  RAILROAD  CX)MPANY^ 

t^.  OWENS. 

CaSBTIORABI  TO  THE   SUPREME   COUBT  OF  THE   STATE  OF 

NORTH  CAROLINA. 

No.  223.    Argued  Matdk  17, 1021.— Dedded  June  1,  1021. 

A  railroad  oorporation,  while  its  road  was  under  federal  control,  waa 
not  liable  for  a  penalty  prescribed  by  a  state  law,  for  delay  in  de- 
livery of  an  intrastate  shipment.  Miuouri  Paeifie  R.  R,  Co.  v. 
Aiift,  ante,  554. 

178  N.  Car.  325,  reversed. 


The  case  is  stated  in  the  opinion. 
Mr.  W.  B.  Bodmanj  Jn,  for  petitioner. 
No  appearance  for  respondent. 
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Mr.  Justice  Brandeis  ddivered  the  opinion  of  the 
court. 

This  case  comes  here  on  writ  of  certiorari  (251 U.  S.  550) 
to  the  Supreme  Court  of  North  Carolinai  which  affirmed 
(178  N.  Car.  325)  a  judgment  of  S21  against  the  Norfolk- 
Southern  Railroad  Company  in  favor  of  OwenSi  a  shipper. 
The  amount  was  assessed  under  a  statute  of  the  State 
as  a  penalty  for  undue  delay  in  making  delivery  of  an 
intrastate  Shipment  made  March  27,  1918.  At  that  time 
tiie  raikoad  was  in  the  possession  and  control  of  the  Cjov- 
emmenty  and  was  being  operated  by  the  Director  General 
under  the  Federal  Control  Act  of  March  21,  1918,  c.  25, 
40  Stat.  451.  The  only  question  presented  for  decision 
is  whether  the  company  was  liable  for  the  penalty.  We 
are  of  opinion  that  it  was  not,  for  the  reasons  stated  in  Af i9- 
aouri  Pacific  R.  R.  Co.  v.  AuUj  decided  this  day,  anfe,  554. 

Reversed. 


■<•»! 


WESTERN    UNION    TELEGRAPH    COMPANY    t^. 
ESTEVE  BROTHERS  &  COMPANY 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPSAL8  FOR  IBS 

FIFTH  CIRCUIT. 

No.  491.    Argued  April  12,  13,  1921.— Decided  June  1,  1921. 

A  company  engaged  in  transmitting  telegraphic  messages  in  this 
country  and  by  cable  between  here  and  France,  established  a  tariff 
offering  a  lower  rate  for  unrepeated  and  a  hic^ier  rate  for  repeated 
messages,  and  limiting  its  liability  for  mistakes*in  transmitting  un- 
repeated mtiBsages  to  the  tolls  accruing  to  it  therrfroin,  and  filed 
the  tariff  with  the  Interstate  Commerce^  Commission  under  the 
Interstate  Commerce  Act,  as  amended  June  18, 1910,  c.  909,  {  7, 96 
Stat.  539;  an  unrepeated  message  sent  by  plaintiffJB  from  Spain 
passed  over  other  lines  to  Havre,  where  it  was  received  1^  the  coin- 
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pany  and  sent  to  New  Orleans,  an  error  being  introduoed  on  the  land 
lines  in  this  country  which  caused  the  plaintiffs  heavy  loss.  The 
provision  limiting  liability  was  not  expressed  on  the  blank  used  in 
^ding;  nor  did  the  senders  know  of  its  adoption  and  filing.    HM: 

1.  Whatever  the  legal  incidents  of  the  transmission  over  the  forogn 
lines,  the  company  in  carrying  the  message  over  its  own  lines  from 
Havre  was  governed  by  the  Interstate  Commerce  Act,  as  amended. 
P.  670. 

2.  The  senders  of  the  message  were  bound  as  a  matter  of  law  by  the 
provision  limiting  liability,  without  regard  to  their  knowledge  or 
assent,  because  it  was  a  part  of  a  lawfully  established  rate  which 
could  not  be  departed  from  without  creating  an  undue  preference 
or  advantage  in  violation  of  {  3  of  the  statute.  P.  670.  Boston  A 
Maine  RaOroady.  Hoolber,  233  U.  S.  97;  GbJMton,  Harrubwrg  db  Son 
AriUmio  Ry.  Co.  y.  Woodbury,  25^  JJ.  8.  357. 

3.  Qutjoref  Whether  the  rule  that  carriers  of  goo(k,  in  order  to  limit 
liability  for  negligence,  must  offer  an  alternative  rate  attended  by 
fuU  liability,  {Unum  Pacific  R.  R.  Co.  y.  Bwrke,  256  U.  S.  317), 
api^ies  to  telegraph  and  cable  companies?  P.'  674; 

4.  Where  a  cable  company  offered  a  lower  rate,  with  limited  liability, 
for  unrepeated  messages,  and  a  higher  rate  for  repeated  messages, 
with  a  higher  but  still  limited  liability,  held,  that  the  senders  of  an 
unrepeated  message  >dio  paid  the  lower  rate  could  not  escape  its  at- 
tendant limitation  upon  the  ground  that  liability  under  the  higher 
was  also  limited,  since  the  latter  limitation,  if  invalid,  would  not  bind 
those  who  used  the  higher  rate,  and  the  question  of  its  validity  was 
not  material  in  the  case.   P.  676. 

268  Fed.  Rep.  22,  reversed. 

Certiorabi  to  TeYiew  a  judgment  of  the  Circuit  Court 
of  Appeals  aflSiming  a  judgment  rendered  against  the 
present  petitioner,  by  the  District  Coxut,  in  an  action  for 
damages  resulting  from  a  mistake  in  a  telegram.  The 
facts  are  stated  in  the  opinion. 

Mr.  Rtuh  Taggart  and  Mr.  John  0.  MUbum,  with  whom 
Mr.  Francis  Raymond  Stark,  Mr.  Joseph  L.  Egan  and 
Mr.  W.  B.  Spencer  were  on  the  brief,  for  petitioner. 

Mr.  Monte  M.  Lemann,  with  whom  Mr.  J.  Blanc  Mon- 
roe was  on  the  brief,  for  respondent. 
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Mr.  JuraiCB  Brandbis  delivered  the  opiiiion  of  the 
court. 

In  September^  1917^  the  Western  Union  Telegraph 
Company  deliv^:ed  to  Esteve  Brothers  &  Company  at 
New  Orleans,  Louisiana^  an  muepeated  cable  message 
from  the  latter's  main  office  at  Barcelona,  Spain,  directing 
a  sale  for  future  delivery  of  two  thousand  bales  of  cotton. 
The  message  actually  sent  had  directed  the  sale  of  two 
himdred  bales.  The  error  in  transmission  resulted  in  a  loss 
to  Esteve  Brothers  &  Company  of  $31,095.  To  recover , 
compensation  for  this  loss  they  sued  the  Western  Uniofn 
in  a  state  court  of  Louisiana.  The  case  was  removed  to 
the  Federal  District  Court  and  there  was  tried  by  jury 
upon  these  additional  stipulated  facts: 

^The  message  was  sent  6ver  lines  of  the  Spanish  Gov- 
ernment Telegraph  f rc«n  Barcelona  to  Paris  and  thence 
over  lind  of  the  French  Government  to  Havre.  There 
it  was  delivered  to  the  Western  Union,  transmitted  by  its 
cable  to  New  York  City  and  thence  over  its  land  lines  to 
NewOrleans.  The  error  in  transmission  occurred  on  these 
land  lines.  The  charge  of  S6.60,  paid  at  Barcelona  for 
transmitting  the  message,  represented  the  sum  of  the 
local  rates  on  the  several  connecting  lines.  The  Western 
Union's  share  was  $4.65;  and  of  this  $3.75  was  apportipned 
to  the  cable  system  and  90  cents  to  the  land  lines.  This 
Western  Union  rate  was  established  by  its  tariff  of  tele- 
graph and  cable  rates,  in  force  since  some  time  prior  to 
June  18,  1910.  Under  the  act  of  that  date,  c.  309,  36 
Stat.  544,  making  telegraph  and  cable  companies  subject 
to  the  Act  to  Regulate  Commerce,  this  tariff  had  been 
filed  with  the  Interstate  Commerce  Conunission  in  May, 
1916,  by  its  permission  and  pursuant  to  an  appropriate 
resolution  of  the  company.  The  tariff  so  filed  embodied 
the  long  tised  classification  of  messages,  rules  and  regular 
tioiis,  including  the  provision  that  the  company  ''shall  not 
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be  liable  for  mistakes  ...  in  transmission  .  .  . 
of  any  unrepeated  message,  beyond  the  amomit  of  that 
portion  of  the  tolls  which  shall  accrue  to  it.''  The  plain- 
tiffs did  not  in  fact  assent  to  this  limitation  of  liability. 
They  did  not,  in  sending  the  message  at  Barcelona,  use  a 
blank  containing  the  pro  visions  so  limiting  liability.  Tliey 
did  not  have  actual  knowledge  of  the  resolution  of  the 
company  or  of  the  filing  of  the  tariffs  with  the  Interstate 
Commerce  Commission. 

The  plaintiffs  contended  at  the  trial  that  in  view  of 
the  above  facts  th^  were  entitled  to  a  vefdM  for  the  full 
amount  of  their  loss.  The  company  contended  that,  sinoe 
the  message  had  not  been  reputed,  the  verdict  should  be 
limited  to  14.65,  the  amoimt  received  by  it  as  tolls.  A 
verdict  was  directed  for  $31,095  with  interest;  judgment 
thereon  was  affirmed  by  the  United  States  Circuit  Co\irt 
of  Appeals  for  the  Fifth  Circuit,  268  Fed.  Bep.  22;  and 
a  petition  for  writ  of  certiorari  was  granted.  254  TJ.  S. 
624.  The  sole  question  presented  for  our  decision  is  the 
amoimt  of  damages  recoverable. 

For  more  than  fifty  years  prior  to  the  transaction  here 
in  suit  the  Western  Union  had  maintained  these  two 
classes  of  rates  for  general  cable  and  telegraph  service. 
The  usual  or  basic  rate  was  for  service  practically  at  the 
sender's  risk,  liability  being  limited  to  the  amoimt  of  the 
toll  collected.  Another  special  rate  entitled  the  sender 
to  have  the  message  repeated  back  to  the  point  of  origin 
and  rendered  the  company  liable  in  case  of  mistake  or 
nondelivery  up  to  fifty  times  the  amount  of  the  extra 
charge.  The  extra  charge  for  this  additional  service  was 
for  telegrams  one-half  and  for  cables  one-quarter  of  the 
basic  rate.  In  Primrose  v.  Western  Union  Telegraph  Co., 
154  U.  S.  1,  decided  in  1894,  this  classification  of  rates 
and  the  limitations  upon  the  company's  liability  were 
declared  by  this  coiirt  to  be  reasonable  and  valid,  in  the 
absence  of  willful  misconduct  or  gross  negligence.    The 
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limitation  upon  the  company's  oommonrlaw  liability  was 
held  to  be  in  the  nature  of  contract;  and  this  liability  un- 
like that  of  a  common  carrier,  was  not  an  insurer's.  It 
was  merely  for  ^e  damage  flowing  from  failure  to  use 
due  care  in  transmission.  Primrose  v.  Western  Union 
Telegraph  Co.,  Bupra^  14.  Since  the  limitation  of  liability 
was  in  the  nature  of  contract,  the  provision  had  to  be 
^brought  home  to  the  sender  of  a  message  in  order  to  be 
legally  binding  upon  him.  Assent  by  the  sender  was 
ordinarily  establidied  if  the  message  was  written  upon 
one  of  the  company's  blanks  which  set  forth  the  limitation 
of  liability.'  Primrose  v.  Western  Union  TeUgraph  (76., 
suprot  25;  compare  Cau  v.  Tstms  A  Padfic  Ry.  Co,,  194 
U.  S.  427>  431.  Whether,  in  view  of  loi^  established 
practice,  the  mere  sending  of  a  message,  although  not 
written  on  such  a  blank,  imported  assent  to  the  usual 
terms  of  the  rate  involved  then  an  issue  of  fact.  See  New 
Jersey  Navigation  Co.  v.  Merchants'  Bsnt,  6  How.  344, 
383.  The  question  presented  for  our  decision  is  whether 
since  the  amendment  of  June  18,  1910,  to  the  Act  to 
Regulate  Commerce,  the  sender  is,  without  assent  in  fact, 
bound  as  matter  of  law  by  the  provision  limiting  liability, 
because  it  is  a  part  of  the  lawfully  eistablished  rate. 

The  Act  of  June  18,  1910,  c.  309,  §7, 36  Stat.  539, 544, 
broadened  the  scope  of  the  Act  to  R^pulate  Conuneroe  to 
include  "telegraph,  telephone,  and  cable  companies 
(whether  wire  or  wireless)  engaged  in  scalding  messages 
from  [a]  State  ...  to  any  foreign  country.'^  And 
whatever  may  have  been  the  legal  incidents  of  transmit* 
ting  the  message  from  Barcelona  to  Havre  under  Spanish 
and  French  law,  the  Western  Union  in  sending  the  mes- 
sage, over  its  own  libes  from  Havre  to  New  Orleans  wa^ 
goveivied  by  the  provisions  of  that  act.  Galveston,  Har- 
risbwrg  &  San  ArUonio  Ry.  Co.  v.  Woodbury,  254  U.  S. 
357.  In  the  third  paragraph  of  §  1  of  the  amended  act 
Congress  provided  that  messages  might  be  ^'classified 
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into  day,  night,  repcatedi  unrepeated,  letter,  commercial, 
press,  Government,  and  such  other  classes  as  are  just  and 
reasonable,  and  •  different  rates  [might]  be  charged  for 
the  different  classes  of  messages."  Acting,  in  May,  1916, 
under  the  authority  of  that  provision,,  the  Western  Union 
by  ^propriate  action  approved  the  tariff  involved  in  the 
present  case  and  by  permission  of  the  Interstate  Commerce 
Commission  filed  with  it  the  tariff,  including  the  pro- 
visions here  in  question.  The  company  was  not  required 
so  to  do  by  the  terms  of  the  act  or  by  any  order  of  the 
Commission;  compare  25th  Annual  Report  I.  C.  C.  (1911) 
pp.  5,  6.  But  the  rate,  long  before  established,  thee 
fonnally  adopted  and  filed,  was  thereafter  the  only  law- 
ful rate  for  an  unrepeated  message,  and  the  limitation  of 
liability  became  the  lawful  condition  upon  which  it  was 
sent.  Postal  TdegraphrCaNs  Co.  v.  Warren-Oodwin 
Lumber  Co.,  251  U.  S.  27,  30;  Clay  County  Produce  Co. 
V.  Western  Union  Tdegraph  Co.,  44  I.  C.  C.  670,  674. 

The  lawful  rate  having  been  established,  the  company 
was  by  the  provisions  of  §  3  of  the  Act  to  Regulate  Com- 
n^rce  prohibited  from  granting  to  anyone  an  undue  pref- 
erence or  advantage  over  the  public  generally.  For,  as 
stated  in  Poetal  TdegraphrCabU  Co.  v.  Warren-Godwin 
Lumber  Co.,  supra,  30,  the  "Act  of  1910  was  designed  to 
and  did  subject  such  companies  as  to  their  interstate 
business  to  the  rule  of  equality  and  uniformity  of  rates.'' 
If  the  general  public  upon  paying  the  rate  for  an  tm- 
repeated  messag0  accepted  substantially  the  risk  of  om  r 
involved  in  transmitting  the  mest^age,  the  company  could 
not,  without  granting  an  undue  preference  or  advantage 
extend  different  treatment  to  tiic  plaintiffs  here.  The 
limitation  of  liability  was  an  inherent  part  of  the  rate. 
The  company  could  no  more  depart  from  it  than  it  could 
depart  from  the  amount  charged  for  the  service  rendered. 

The  Act  of  1910  introduced  a  new  principle  into  the 
legal  relations  of  the  telegraph  companies  with   their 
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patrons  which  dommated  and  modified  the  princqdeB 
previously  governing  them.  Before  l^e  act  the  compamefi 
had  a  common-law  liability  from  which  they  might  .or. 
might  not  extricate  themselves  according  to  views  of 
policy  prevailing  in  the  several  States.  Iliereafter,  for 
all  messages  sent  in  interstate  or  foreign  commerce,  the 
outstanding  consideration  became  that  of  uniformity  and 
equality  of  rates*  Uniformity  demanded  that  the  rate 
represent  the  whole  duty  and  the  whole  liability  of  the 
company.  It  could  not  be  varied  by  agreement;  still  less 
could  it  be  varied  by  lack  of  agreement.  The  rate  be- 
came, not  as  before  a  matter  of  contract  by  which  a  legal 
liability  could  be  modified,  but  a  matter  of  law  by  which 
a  uniform  liability  was  imposed.  Assent  to  the  terms  of 
the  rate  was  rendered  immaterial,  because  when  the  rate 
is  used,  dissent  is  without  effect.  This  principle  was 
established  in  cases  involving  the  limitation  upon  a 
carrier's  liability  for  baggage  by  BasUm  &  Maine  Railroad 
V.  Hooker,  233  XT.  S.  97,  and  Oahfestan^  Harruburg  &  San 
Antonio  Ry.  Co.  v.  Woodbury,  254  XT.  S.  357.  In  the  former 
case  it  was  said,  ''If  the  charges  filed  were  unreasonable, 
the  only  attack  that  could  be  noade  upon  such  regulation 
[limiting  liability]  would  be  by  proceedings  contesting 
their  reasonableness  before  th6  Interstate  Commeroe 
Commission.  While  they  were  in  force  they  were  equally 
binding  upon  the  railroad  company  and  all  passengere 
whose  baggage  was  transported  by  carriers  in  interstate 
commerce."  So  here  the  limitation  of  liability  attached  to 
the  unrepeated  cable  rate  is  binding  upon  all  who  send 
messages  to  or  from  foreign  countries  until  it  is  set  aside 
as  unreasonable  by  the  Commission. 

It  is  strongly  ai^ued  that  the  rule  is  not  applicable  to 
the  situation  bdfore  us,  because  of  the  differenioe  in  the 
provisions  of  law  which  govern  the  establishment  of  rail- 
road and  of  telegraph  rates.  The  railroad  rate  is  estab- 
.Mied,  and  can  only  be  established  by  filing  the  tariff  with 
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the  Gommisnon.  Telegraph  oompanies  may  initiate 
rates  without  filing  tariffs  with  the  Commission,  (Clay 
County  Produce  Co.  v.  Western  Union  Telegraph  Co., 
eupra).  Plaintiffs  insist  that  it  is  the*filing  and  subsequent 
publication  of  the  railroad  rate  which  gives  it  the  force  of 
law  and  requires  the-  shipper  to  take  notice  of  it.  But 
the  contention,  by  dwelling  unduly  upon  the  procedural 
features  of  the  act,  would  defeat  the  end  which  Congress 
had  in  view.  Both  railroad  and  tel^p:aph*cable  rates  are 
initiate  by  the  carrier..  It  is  true  that  a  railroad  rate 
does  not  have  the  force  of  law  unless  it  is  filed  with  the 
Commission.  But  it  is  not  true  that  out  of  the  filing  of 
the  rate  grows  the  rule  of  law  by  which  the  terms  of  this 
lawful  rate  conclude  the  passenger.  The  rule  does  not 
rest  upon  the  fiction  of  constructive  notice.  It  flows  from 
the  requirement  of  equality  and  uniformity  of  rates  laid 
down  in  ^  3  of  the  Act  to  Regulate  Commerce.  Since  any 
deviation  from  the  lawful  rate  would  involve  either  an  un- 
due preference  or  an  unjust  discrimination,  a  rate  law- 
fully established  must  apply  equally  to  all,  whether  there 
is  biowledge  of  it  or  not.  Congress  apparently  concluded, 
in  the  light  of  discrimination  theretofore  practiced  by 
railroads  among  shipi)ers  and  localitieiB,  that  in  trans- 
portation by  rail  equality  could  be  secured  only  by  pro- 
visions involving  the  utinost  definiteness  and  constant 
official  supervision.  Accordingly  by  §  6  it  forbade  a 
carrim-  of  goods  from  engaging  in  transportation  imless 
its  rates  had  been  filed  with  the  Conimis8ion;,aiid'it  pro- 
hibited, under  heavy  penalties,  departure  m  any  way 
from  the  terms  of  those  rates  when  filed.  In  the  case  <rf 
tdegraph  and  cable  companies  Congress  appears  to  have 
considered  that  such  stringent  provisions  were  not  re- 
quired to  secure  the  end  in  view.  It  did  not  make  filing 
with  the  Commission  a  condition  precedent  tb  the  exist- 
ence of  a  lawful  telegraph  and  cable  rate.  When,  there- 
f orcj  the  Western  Union  initiated  and  established 
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reasonable  rate,  the  principle  of  equality  and  uniformity 
laid  down  in  §  3  required  that  it  should  have  exactly  the 
same  force  and  effect  as  the  rate  initiated  by  a  raU  carrier 
and  filed  according  to  the  provisions  of  §  6. 

It  was  suggested  that  the  attempted  limitation  of  liar 
bility  must  fail  imder  the  rule  recently  applied  in  Union 
Poififijc  R.  R.  Co.  y.  Burke,  255  U.  S.  317;  because  both 
the  alternative  rates  offered  in  the  Western  Union  tariff 
for  cable  messages  were  for  limited  liability,  and  becansi;, 
therefore,  no  offer  was  made  to  the  sender  of  a  rate  imder 
which  the  company  would  assume  full  liability  for  all 
losses  suffered  through  its  neglig^ce.  It  is  by  no  means 
clear  that  the  rule  of  the  Burke  Case — established  for 
conunon  carriers  of  goods — should  be  applied  to  telegraph 
and  cable  companies.  See  the  Primrose  Case,  suprc^  p.  14L 
In  any  event,  it  is  not  applicable  here.  The  Western 
Union  did,  not,  as  in  the  case  of  telc^^rams,  offer  to  send 
cable  messages  upon  a  special  valuation  to  be  made  by 
the  sender  and  paid  for  by  an  extra  charge  ''based  on 
such  value  equal  to  one-tenth  of  one  per  cent,  thereof.'' 
But  it  offered  alternative  rates  for  repeated  and  for  un- 
repeated  cable  messages.  This  long-established  classifi- 
cation was  expressly  recognized  as  just  and  reasonable 
for  cable  as  well  as  for  telegraph  messages  in  the  amend- 
ment made  by  the  Act  of  June  18, 1910,  to  §  1  of  the  Act 
to  Regulate  Commerce.  The  provision  in  the  terms 
offered  by  the  company  is: 

"To  guard  against  mistiakes  or  delays  the  sender  of  a 
cable  message  should  order  it  repeated,  that  is,  tele- 
graphed back  to  the  originating  office  for  comparison. 
For  tlus»  one^uarter  of  the  unrepeated  cable  "^^^fflgfi 
rate  is  charged  in  addition.  Unless  otherwise  indicated  on 
its  face  this  is  ^n  unrepeated  cable  message  and  paid  for 
as  such. 

"...  this  company  shall  not  be  liable  for  mkiji^itwi 
or  delays  in  transmission  or  delivery    .        •    <rfanyuii* 
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repeated  messagei  beyond  the  amount  of  that  portion  of  the 
tolls  which  shall  accrue  to  this  company;  .  .  •  [nor] 
of  any  rq)eated  message,,  beyond  fifty  times  the  extra 
sum  received  by  this  company  from  the  sender  for  repeat- 
ing such  message  over  its  own  lines.    .    •    /' 

The  repeated  rate,  offering  greater  accuracy  and  greater 
liability  in  case  of  error,  was  open  to  anyone  who  wished 
to  pay  the  extra  amount  for  extra  security.  Whether 
the  limitation  of  liability  prescribed  for  the  repeated 
message  would  be  valid  as  against  a  sender  who  had  en- 
deavored, by  havinjg  the  message  rqieated,  to  secure  the 
greatest  care  on  the  part  of  the  company,  we  have  no 
occasion  to  decide,  because  it  is  not  raised  by  the  facts 
beforeus.  It  is  enough  to  sustain  the  limitation  of  liability 
attached  to  the  umrepeated  rate  that  another  special  rate 
was  offered  for  messages  dl  value  and  importance,  and 
not  availed  of.  The  fact  that  the  alternative  rate  had 
tied  to  it  a  provision  which,  if  tested,  might  be  found  to 
be  void,  is  not  material  in  a  case  where  no  effort  was  made 
to  take  advantage  of  it. 

Reversed. 

Mr.  JusmcB  Pitnst  and  Mb.  Jusfncs  Clabxb  dissent. 


•^•^ 


SUTTON,  TRUSTEE  OF  ESTATE  OP  HILLSBORO 
DREDGING  COMPANY,  BANKRUPT,  t^.  UNITED 
STATES. 

APPBAL  FROM  TttB  COtTRT  OF  OLAniSL 

Mo.a07.    Aigiied  April  89, 1021.--Deoid6d  June  1, 1921. 

1.  AotB  appropriating  spedho  amounts  for  the  improvement  of  a 
navigable  channel  and  for  ^' completing  "  the  improvement,  with 
provision  for  using  the  fund  in  the  prosecution  of  the  work  if  in- 
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sufficient  to  complete  it,  (River  and  Harbor  Act,  c.  253,  §  8, 37  Stat 
233),  do  not  authorise  the  Secretary  of  War  to  contract  to  expend 
more  than  Hbe  amounts  appropriated;  and  his  contract  to  do  so 
would  not  bind  the  Government.  (Rev.  Stats.,  {8783;  Aet  of 
June  30, 1906,  c.  3014,  {  9, 34  Stat.  754.)    P.  578. 

2.  An  appropriation  for  the  preservation  and  maintenance  of  existing 
river  and  harbor  works  and  for  the  prosecution  of  work  previously 
authorized,  is  not  applicable  to  pay  for  work  theretofore  done  undw 
and  in  excess  of  a  pnor  appropriation,  and  when  so  misapplied  the 
amount  paid  may  be  deducted  from  a  balance  owing  the  contractor 
under  another  contract.    P.  579. 

3.  A  contract  for  dredging  and  excavating  at  unit  rates  spedfied  the 
materials  to  be'  reiiioved  at  estimated  amounts  which,  if  oonectly 
estimated,  would  have  been  covered  by  the  appropriation,  and  pro- 
vided that  Government  inspectors  should  keep  a  record  of  the  work 
done,  which  was  to  be  within  the  limits  of  the  funds  available,  fil- 
ing upon  erroneous  estimates  of  an  inspector,  the  contractor  did 
more  work  than  the  appropriation  wouM  pay  for  before  the  error 
was  discovered  and  the  operations  stayed.  Held,  that,  there  bein^ 
no  aufhority  to  contract  in  excess  of  the  aiqiropriation,  no  contract 
of  the  Government  to  pay  the  fair  value  of  the  excess  work  could 
be  implied,  either  because  the  contractor  was  thus  misled  into  doing 
it  or  from  the  subsequent  usaof  the  excavation  by  the  Government. 
P.  580. 

4.  If,  through  mistake  of  the  Government's  representatives,  more 
work  is  done,  and  work  is  continued  for  a  longer  period,  than  was 
eontracted  for  or  authorised,  the  cost  of  Government  superinten- 
dence incident  to  the  mistake  should  not  be  taken  from  the  i^ypro- 
priation  at  the  expense  of  the  contractor.   P.  581; 

55  Ct.  Chns.  193,  affirmed  with  modification. 

The  case  is  stated  in  the  opinion. 


Mr.  JohnB.  Sutton,  with  whom  Aff.  M.WaUonHendry 
was  on  the  brief,  for  appell&nt. 

Mr.  Frank  Davis^  Jr.,  Special  Assistant  to  the  At- 
torney General,  vdth  whom  Mr.  Oeo.  T.  StarmofU  and 
Mr.  Wm.  D.  Harris  were  on  the  brief,  for  the  United 
Stittes. 
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Mr.  JusncD  Brandbib  defivered  the  opinion  of  the 
court. 

The  River  and  Harbor  Act  of  July  25|  1912,  c.  2S3,  37 
Stat.  201,  209,  made  this  appropriation:  '^Improvmg 
channel  from  Clearwater  Hwbor  through  Boca  Ceiga  Bay 
to  Tampa  Bay,  Honda:  Completing  improvement  and 
for  maintenance,  twenty  thousand  dollars."  Sealed  pro- 
posals were  solicited,  and  on  January  21, 1913,  a  contract 
was  made  by  .the  War  Departm^it  with  the  ffillsboro 
Dredgmg  Company  to  do  work  at  unit  rates  for  dredging 
soft  material  and  for  excavating  rdck.  The  appropriation 
was  ample  to  defray  the  cost  at  these  rates,  asmiming 
that  the  quantities  of  material  to  be  removed  did  not 
greatly  exceed  the  estinoates  presented  by  the  spedficar 
tions.  It  was  provided  by  the  contract  that  United  States 
"inspectors  will  keep  a  record  of  the  work  done"  and 
also  that,  ''within  the  limits  of  available  funds  the  United 
States  reserves  the  right  to  require  the  removal  of  such 
3rardage  as  will  complete  the  woric  ...  be  it  more 
or  less  than  the  quantity  above  estimated.    •    .    ." 

Work  was  hegcai  under  the  contract  in  June,  1913,  and 
payments  w&e  made  monthly  on  estimates  of  Ute  gov- 
ernment inspector.  Upon  these  estimates  both  the  Gov- 
ernment and  the  contractor  relied.  About  May  15»  1014, 
it  was  discovered  that  throu|^  a  mistake  of  the  mspecbor 
so  much  work  had  already  beoi  done  th^^  if  paid  for  at 
the  unit  rates,  it  would  call  lor  an  amount  far  in  excess 
of  the  appropriation  availaUe.  The  government  engines* 
in  diarge  ordered  operations  discontinued  imitwdiately; 
and  this  contractor  had  no  further  oonneotion  with  the 
worlc  The  work  already  done  amounted  at  the  unit 
price  to  $25,032.31.  The  aggregate  appropriation  avail- 
able for  the  iDqprovement — ^inctuding  an  additional 
$3,000  made  by  Act  of  March  4, 1913,  c.  144, 37  Stat.  801, 
809— was  $23,000.    Against  this  api»opriation  the  Gtov- 
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emment  charged  $1,732.90  for  superintendenoe  and  oSod 
expenses.  The  balance — $21,267.10 — ^it  paid  to  the  con- 
tractor, leaving  unsatisfied  a  claim,  at  the  unit  rates,  of 
$3,042.74,  for  marterial  dredged  or  excavated,  and  a 
further  claim  of  $1,551  for  the  cost  of  blasting  rock  whidi 
was  not  removed  because  of  the  order  to  cease  work.  To 
recover  these  sums  the  assignee  in  bankruptcy  of  the 
Hillsboro  Company  brought  this  suit  in  the  Court  of 
Claims.  That  court  entered  judgment  for  the  Govemr 
ment,  55  Ct.  Cfans.  193;  and  the  case  is  here  on  appeaL 
First  It  is  urged  that  the  Secretary  of  War  was  au- 
thorized by  Congress  to  make,  and  that  he  did  make,  a 
contract  with  the  Hillsboro  Company  not  only  to  proceed 
with  the  work,  but  for  its  completion ;  and  that  the  United 
States  is,  therefore,  liable,  even  though  the  ai^ropriatian 
proved  to  be  insufficient.  Two  appropriations  had  been 
made  for  this  project  before  the  Act  of  1912  above  re- 
ferred to;  one  by  Act  of  June  25,  1910,  c.  382,  36  Stat 
630,  644,  of  $29,500,  for  '' improving  channel  from  Clear- 
water Harbor";  the  other  by  Act  of  Fdbruaiy  27, 1911,  c. 
166,  36  Stat.  933,  941,  of  a  like  amount  for  ''con^leting 
improvement."  The  Act  of  1912  provided  by  §  8  (37 
Stat.  233)  that  ''whenever  the  appropriations  made,  or 
authorised  to  be  made,  for  the  completion  of  any  river 
and  harbor  work  shall  prove  insufficient  therefor,  the 
Secretary  of  War  may,  in  his  discietioin,  on  the  recom- 
mendation of  the  Chief  of  Engineers,  apply  the  funds  so 
appropriated  or  authorised  to  the  prosecution  of  such 
work.''  But  by  none  of  these  acts  was  any  authority 
conferred  upon  the  Secretary  of  War  to  conq)lete  the  im- 
provement or  to  contract  to  exp^d  more  than  the  amount 
then  appropriated.  On  the  other  hand,  §3733  of  the 
Revised  Statutes  provides  that  no  contract  ''for  any 
public  improvement  .  .  .  shall  bind  the  Government 
to  pay  a  larger  sum  of  money  than  the  amount  in  the 
Treasury  appropriated  for  tiie  specific  purpose."     See 
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abo  §§  3732  and  5503.  And  the  Act  of  June  30,  1906^ 
c.  3914,  pEovides  by  §0  (34  Stat.  697,  764)  that  ''No Aet 
of  GongresB  hereafter  passed  shall  be  construed  • 
to  authorise  the  execution  of  a  contract  involviog  the 
payment  of  money  in  excess  of  appropriations  made  by 
law,  unless  such  Act  shall  in  specific  terms  declare  an 
appropriation  to  be  made  or  that  a  contract  may  be 
executed.''  The  Secretary  of  War  was,  therefore,  witibout 
power  to  make  a  contract  binding  the  Government  to 
pay  more  than  the  amount  appropriated.  See  Bradley  v. 
United  States,  98  U.  S.  104, 113, 114.  Those  dealing  with 
him  must  be  held  to  have  had  notice  of  the  limitations 
upon  his  authority.  But  there  is  nothing  in  the  contract 
indicating  a  purpose  to  bind  the  Government  for  any 
amount  in  excess  <rf  the  appropriation.  On  the  contrary, 
it  limits  to  the  amount  of  the  appropriation  the  work 
which  may  be  done. 

By  Act  of  October  2, 1914,  c.  313, 38  Stat.  725,  Conipnss 
appropriated  the  sum  of  120,000,000  ''to  be  exp&iddi 
under  the  directkm  of  the  Secretary  of  War  and  the  super- 
vision <rf  the  Chief  of  Engineers,  for  the  preservation  and 
maintenance  of  existing  river  and  harbor  works,  and  for 
the  prosecution  of  such  projects  heretofore  authoris€d  as 
may  be  most  desirable  in  the  interests  of  commerce  and 
navigation,  and  most  economical  and  advantageots  in 
the  executicm  of  the  work."  Out  of  the  sum  so  efpto^ 
piiated  $12,000  was  alktted  by  the  Secretary  for  ixmi- 
pleting  the  Clearwater  Harbor  Improvement;  and  out  of 
this  sum  there  was  paid  to  the  contractor  in  Ncvenib^, 
1914, 13,046.44,  being  the  unpaid  balance  at  unit  prices 
for  Ihe  material  removed  prior  to*May  15,  1914.  This 
payment  was  later  disallowed  by  the  auditor  for  the  War 
DqMurtment  and  the  Comptroller  of  the  Treasuiy  and 
was  deducted  from  payments  made  to  the  contractor 
under  a  whoUy  different  contract  for  work  in  North  and 
South  Cardina.    It  is  dear  that  the  Act  of  1914  did  not 
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authorize  the  application  of  any  part  of  the  appropriation 
to  work  theretofore  done.  The  payment  there&om  hav- 
ing been  unauthorizedi  did  not  bind  the  Government; 
and  if  it  was  entitled  to  recover  the  mon^,  the  method 
pursued  in  doing  so  was  proper.  Wisconsin  Centatal  R.  R. 
Co.  V.  United  States,  164  U.  S.  190;  Grand  Trunk  Western 
By.  Co.  V.  United  States,  252  U.  S.  112. 

Second.  It  is  contended  tiiat  since  the  contract  pro- 
vided tiiat  the  government  ''inspectors  will  keep  a  record 
of  the  work  done/'  since  their  estunates  were  relied  upon 
by  the  contractor,  and  since  by  reason  of  the  inspector's 
mistake  the  contractor  was  led  to  do  work  in  excess  of 
the  appropriation,  the  United  States  is  liable  as  upon  an 
implied  contract  for  the  fair  value  of  the  work  performed. 
But  the  short  answer  to  this  contention  is  that  since  no 
official  of  the  Government  could  have  rendered  it  liable 
for  this  work  by  an  express  contract,  none  dm  by  his  acts 
or  omissions  create  a  valid  contract  implied  in  fact.  The 
limitation  upon  the  authority  to  impose  contract  obli- 
gations upon  the  United  States  is  as  applicable  to  con- 
tracts by  implication  as  it  is  to  those  expressly  made. 
Nor  did  the  subsequent  use  df  the  excavation  by  the  Gov- 
ernment imply  a  promise  to  pay  for  it  if  at  any  time  thei^ 
af t^  Congress  should  appropriate  money  to  be  applied 
in  completing  the  improvement.  ''Whenever  a  structure 
is  permanently  affixed  to  real  property  belongmg  to  an 
individual,  without  his  consent  or  request,  he  cannot  be 
held  responsible  because  of  its  subsequent  use.  It  be- 
comes his  by  being  annexed  to  the  soil;  and  he  is  not 
obliged  to  remove  it  to  escape  liability.  He  is  not  deemed 
to  have  accepted  it  so  as  to  incur  an  obligation  to  pay 
for  it,  merely  because  he  has  not  chosen  to  tear  it  down, 
but  has  seen  fit  to  use  it."  United  Stales  v.  Pacific  RaUr 
road,  120  U.  S.  227,  240.  And  the  work  here  in  question 
was  not  done  with  the  consent  or  at  the  request  of  ihe 
United  States;  for  neither  the  government  inq)ectorB 
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nor  the  Secretary  of  War  had  authorily  either  to  obligate 
the  Goveniment  or  acc^t  vohmtary  services.  See  Rev. 
Stats.,  §  3679,  as  amended  March  3,  1905,  c.  1484,  §  4,  33 
Stat.  1257,  and  February  27, 1906,  c.  510,  §  3,  34  Stat.  48. 

There  is  no  necessity  to  consider  what  may  be  the 
suitable  rule  where  t^re  is  a  claim  of  unjust  enrich- 
ment throu^  work  done  upon  the  land  of  another  imder 
a^  mistake  of  fact.  See  Bright  v.  Baydj  1  Story,  478;  2 
Story,  608;  WiUiams  v.  Gibbes,  20  How.  535,  538;  Carud 
Bank  v.  Hvdaan,  111  U.  S.  66,  82-83;  Armstrong  v.  Ashley, 
204  U.  S.  272,  285.  Nor  need  we  consider  whether  the 
doctrine  is  ever  i^plicable  to  transactions  with  the  Gov- 
ernment. For  the  right  to  sue  the  United  States  in  the 
Court  of  Claims  here  invoked  must  rest  upon  the  exist- 
ence of'  a  contract  expfTess  or  implied  in  fact.  United 
States  V.  North  American  Transportation  &  Trading  Co., 
263  U.  S.  330,  335. 

Third..  While  the  contractor  cannot  recover  for  work 
done  in  excess  of  the  apjH'bpriation  he  is  entitled  to  pay- 
ment to  the  extent  of  the  available  appropriation.  The 
amount  appropriated  was  123,000.  The  contractor 
received  only  S21,267.10.  It  appears  that  the  balance, 
Sl,732.90,  was  applied  to  superintendence  and  office 
expenses;  and  the  findings  of  fact  state  that  the  eon- 
tractor  ' 'was  charged  with  expenses  of  inspection  during 
an  extension  of  time  beyond  the  contract  period  amoimt- 
ing  to  S722.47."  The  appropriate  expense  of  superin'i;en- 
dence  is  clearly  chargeable  against  the  appropriation. 
But  if  through  mistake  of  the  Government's  representa- 
tives more  work  is  done,  and  work  is  continued  for  a 
longer  period  than  was  contracted  for  or  authorized,  the 
^cpense^  of  superintendence  incident  to  the  mistake 
should  be  borne  by  the  Government;  and  the  contractor 
should  not  be  made  to  suffer  by  the  depletion  of  the  ap- 
propriation. The  fund  otherwise  available  for  work 
actually  performed  should  be  applied  to  that  purpose. 
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The  findings  of  fact  leave  ns  in  doubt  whether  there  has 
been  charged  against  this  appropriation  aiqr  sum  for 
superintendence  in  excess  of  amounts  property  chaige- 
able;  and  counsel  were  unable  to  remove  these  doubtSi 
to  which  attention  was  called  at  the  argument.  Unless 
the  parties  can  agree  as  to  the  facts,  the  case  should  be 
remanded  to  the  Court  of  Claims  to  determine  what,  if 
any,  amount  was  erroneously  charged  against  the  ap* 
propriations  aggregating  $23,000;  and  for  the  amount  of 
such  improper  charges,  if  any,  judgment  should  be  en- 
tered for  the  petitioner.   Except  as  stated  the  judgment  is 
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DISTRICT  OF  COLUMBIA   v.   R.   P.   ANDREWS 

PAPER  COMPANY. 

DISTRICT  OF  COLUMBIA  v.  SAKS  A  COMPANY. 
DISTRICT  OF  COLUMBIA  v.  USNEIL 

CBBnOBABI  TO  IHB  COUBT  OF  APPEALS  OF  IHB  DIBIBICT 

OF  COLUMBIA. 

No8.  283-284.    Aigiwd  April  22, 26»  1921.— Deddffl  Jvopm  l,  mi. 


1.  Pennits  to  build  vaults  under  sidewBlks  a4jaoQiit  to  thdr  praniaeB 
were  issued  to  private  parties  for  a  nominal  charge  by  the  Commia- 
sioners  of  the  District  of  Columbia,  subject  to  the  building  regu- 
lations, which  provided,  inter  aUa,  that  no  charge  should  be  made 
the  oceupantB  of  such  vaults,  that  permits  should  be  revocable 
when  the  space  was  needed  for  public  use  or  imppovements,  and  that 
the  space  should  be  vacated  when  ordeijed  by  the  Conmussiodfen  or 
needed  for  public  use;  the  permittees  signed  agreements,  as  required 
by  these  regulations,  accepting  the  pennits  on  conditions  recognising 
the  rig^t  of  the  District  to  construct  sewecs,  etc,  which  it  might 
deem  necessary,  and  the  duty  of  vault  occupants  to  dear  the  spaee 
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thenfor,  without  ooet  to  the  District,  and  declaring  that  the  occupar 
tion  was  pennitted  merely  as  an  accommodation  to  abutting 
ownen,  and  that  no  right,  title  or  interest  of  the  public  was  in  any 
way  waived  or  abridged,  "except  as  expressed  in  said  permit  and. 
the  conditions  aforesaid."  HM,  that  the  building  regulations  were 
not  to  be  looked  to  for  grants  in  the  streets,  and  that  the  pennitB  were 
to  be  strictly  cbn^jtrued  and  were  mere  licensesi  revocable  by  the 
District  Government  at  its  discretion.   P.  586. 

2.  An  application  made  long  ago  to  the  District  Government  for  per- 
mission to  build  a  vault  under  a  sidewalk,  followed  by  its  construc- 
tion and  continuous  use,  may  support  a  presumption  of  a  license 
but  not  of  a  permanent  grant  in  the  street.   P.  587. 

3.  The  Act  of  September  1, 1916;  c.  433, 1 7, 39  Stat.  716,  authorising 
and  directing  assessment  and  coUectioa  of  rent  from  all  users  of 
space- under  sidewaHcs  and  streets  of  the  District  of  Columbia, 
occupied  and  used  in  connection  with  their  business,  aj^es  to 
vaults  constructed  before  as  well  as  those  constructed  after  ^e  date 
of  the  act.   P.  588. 

49 App.  DC. 273, 276; 263 Fed. Rep.  1017, 1020, reversed. 

The  cases  are  stated  in  the  opinion. 

Mr.  F.  H.  Stephens  for  petitioner. 

Mr.  M.  D.  Rosenberg  and  Mr.  Charles  L.  FraUey^  with 
whom  Mr.  E.  H.  Jackson  was  on  the  brief;  for  respondents. 

Mr.  JtTancB  Clarxx  delivered  the  opinion  of  the  court. 


These  three  cases,  tried  on  agreed  statenients  of  fact, 
were  argued  and  will  be  disposed  of  together. 

The  respondents  were  assessed  a  rental  upon  vaults 
uxKier  sidewalks  which  were  used  in  connection  with 
busmess  coadueted  in  adjacent  buildings.  They  refused 
to  pay  the  assessments,  and,  in  these  suits  to  collect  them, 
ludgcoents  were  rendered  by  the  Supreme  Court  in  favor 
of  the  District,  which  were  reversed  by  the  Cpurt  of  Ap- 
peals on  the  ground  that  the  act  of  Congress  authorising 
the  assessments  was  applicable  only  to  constructions 
pennitted  after  its  date. 
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The  essential  facts  are  as  follows: 

The  appropriation  act  for  the  District  of  Gohimbiay 
approved  September  1, 1916,  c.  433,  §  7,  39  Stat.  676,  716, 
provided: 

''That  hereafter  the  CommissionerB  of  the  District  of 
Columbia  are  authorized  and  directed  to  assess  and  collect 
rent  from  all  users  of  space  occupied  under  the  sidewalks 
and  streets  in  the  District  of  Columbia,  which  said  space 
is  occupied  or  used  in  connection  with  the  business  of  said 


users/' 


Pursuant  to  this  authority,  the  Commissioners  caused 
the  space  occupied  by  vaults  of  each  of  the  three  respon- 
dents to  be  valued  and  then  assessed  against  each  of  them 
a  rental  which  it  is  stipulated  is  ''fair  and  reasonable" 
in  amount  '^if  it  be  a  legal  charge." 

The  permits  involved  in  the  Paper  Company  and  lisner 
cases  were  issued  before  the  act  complained  of  was  passed 
and  these  t\ra  cases  will  be  first  considered. 
-  The  essential  provisions  of  each  of  these  permits  are: 

"This  is  to  certify  that  .  .  .  ,  has  permission  to 
build  vault  ....  as  per  plan  ...  in  accord- 
ance with  application  .  .  .  on  file  in  this  office,  and 
subject  to  tlie  provisions  of  the  Building  Regulations  of 
the  District  of  Columbia."  There  is  nothing  in  either 
permit  in  the  nature  of  a  grant  or  which  enlaiges  the  per- 
mission bq^ond  the  terms  quoted. 

When  these  permits  were  issued,  the  Building  Regu- 
lations provided  (paragraph  9) : 

"No  charge  will  be  made  for  the  occupancy  of  pMMic 
space  by  vaults  or  areas,  excq>t  the  usual  pi^rmit  fee,  and 
all  permits  for  such  occupancy  are  subject  to  revocation 
by  the  Commissioners  at  any  time  without  compensation, 
when  the  vault  space  is  needed  for  public  use  or  inq>rove- 
ments.  •  •  .  And  this  i)ainit  is  aocejpted  with  the 
understanding  that  the  occupation  of  the  vault  space  is 
permitted  merely  as  an  accommodation  to  the  owner  of 
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the  abutting  preouaeB  and  that  no  rights  title  or  interest 
of  the  public  is  in  any  way  waived  or  abridged  thereby, 
excq>t  as  expressed  in  said  permit  and  the  conditions 
aforesaid.''  Then  follows  an  agreemeot  by  the  licensee  to 
use  the  vault  only  for  the  purposes  authoiixed  by  the 
CJonunissioners. 

And  paragraph  3  provided : 

''The  aiqplication  for  a  vault  must  be  accompanied  by 
a  written  agreement,  upon  an  official  blank,  signed  by  tluB 
owner  of  the  abutting  property,  .  .  .  contracting 
to  rdease  and  relinquish  the  vault  space  and  to  remove, 
free  of  expense  to  the  District,  all  machinery,  fixtures,  or 
structural  parts  of  the  vault  when  so  ordered  by  the  Com- 
missioners, or  needed  for  public  uses."  The  only  charge 
made  by  the  District  was  one  dollar  for  the  permit  to 
construct. 

Pursuant  to  paragrai^  3,  supra,  the  applicants  each 
signed  an  agreement  in  precisely  the  same  form,  accepting 
the  permit  on  condition  (1)  that  the  District  shall  have 
the  ri^^t  to  construct  under,  over  or  throu^  the  vault 
public  sewers  or  other  underground  construction  which 
it  may  deem  necessary,  without  compensation;  and  (2) 
that  upon  notice  from  the  District  of  a  desire  to  place  any 
such  construction  in  the  area  occupied  by  the  vault,  space 
dear  and  sufficient  for  it  shall  forthwith  be  made  therein 
(by  the  acceptor)  '^without  cost  to  the  District.''  The 
acceptance  concludes,  ''This  permit  is  accepted  with  the 
understandmg  that  the  occupation  of  the  vault  space  is  per- 
mitted merely  as  an  accommodation  to  the  owner  of  the 
abutting  premises,  and  that  no  right,  title  or  interest  of 
the  public  is  in  any  way  waived  or  abridged  thereby, 
except  as  expressed  in  said  permit  and  the  conditions 
aforesaid/' 

The  respondents,  the  R.  P.  Andrews  Paper  Gompai^ 
and  Abraham  Lisner,  defended  against  the  collection  of 
the  assessments,  claiming  that  their  i)ainit8  to  construct 
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were  in  such  form  as  to  create  in  each  by  contract  a  vested 
right  of  property  in  the  vault  in  the  street,  of  whidi  ihqr 
would  be  deprived  without  due  process  of  law  if  they  were 
required  to  pay  the  rental. 

To  sustain  this  position,  the  respondents  select  from 
paragraph  9  of  the  Building  Regulations,  dwpra^  the  pro- 
vision that  ''no  charge  shall  be  made  for  the  occupancy 
of  public  space  by  vaults,"  and  that  all  permits  are  sub- 
ject to  revocation  ''when  the  vault  space  is  needed  for 
public  use  or  improvements."  From  paragraph  3,  «upra, 
th^  select  the  stipulation  that  the  vault  space  shall  be 
vacated  when  c^iered  by  the  Commissioners  "or  needed 
for  public  uses,"  and  from  the  terms  of  the  acceptances 
of  the  permits  the  provision,  that  the  Gommissioneis  may 
place  in  the  vaults  any  construction  they  may  "deem 
necessary."  Grouping  these  unrelated  excerpts  together 
it  is  contended  that  thqr  constitute  a  contract  on  the  part 
of  the  District  to  leave  the  respondents  in  the  undisturbed 
possession  of  the  vaiJts,  free  of  charge,  until  such  time  as 
the  space  may  be  demanded  because  needed  for  some 
public  use  and  improvement,  and  that  since  the  act  of 
Congress  imder  which  the  disputed  rental  is  imposed  is 
purely  a  revenue  measure  which  does  not  require  the 
surrender  of  the  space  for  any  public  use,  but  contem- 
plates the  continued  private  use  of  it,  it  is  an  invalid 
attempt  to  deprive  the  respondents  of  their  property 
without  due  process  of  law. 

This  statement  of  the  contention  of  the  respondoits 
i&  its  own  sufficient  refutation. 

In  form  the  permit  is  a  mere  naked  permission  to  build. 
Two  of  the  three  clauses  relied  upon  to  create  rights  of 
property  in  the  streets  are  derived  from  the  Building 
Regulations^  which,  as  their  name  implies,  are  designed 
to  regulate  the  materials  of  buildings  and  the  manner  of 
tlieir  construction  and  use, — ^they  are  not  looked  to,  on 
such  a  mere  reference  as  we  have  here,  for  a  grant  of  rights 
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in  streets, — and  the  third  clause  is  from  the  acceptances 
of  the  pennit6,  which  are  signed  only  by  the  applicants. 
When  to  this  we  add  that,  the  applications  culminated 
and  ended  in  acceptances  of  the  permits  "with  the  under- 
standing that  the  occupation  of  the  vault  space  is  per- 
mitted merely  as  an  accommodation  to  the  owner  of  the 
abutting  premises  and  that  no  right,  title  or  interest  ot 
the  public  is  in  any  way  waived  or  abrid^  thereby, 
except  as  expressed  in  said  permit  and  the  conditions  ^ 
the  acceptances]  aforesaid/'  and  that  the  settled  rule  of 
law  is  that  the  grants  of  rights  and  privileges  in  streets 
are  strictly  construed  so  that  whatever  is  not  unequivocally 
granted  therein  is  withheld,  and  that  nothing- passes  in 
such  case  by  implication,  (KnoxviUe  WcUer  Co.  v.  Knox- 
mOe,  200  U.  S.  22;  Blair  v.  Chicago,  201  U.  S.  400,  471; 
Piedmont  Power  &  Light  Co.  v.  Graham,  253  U.  S.  103, 104) 
we  cannot  doubt  that  the  permits  to  the  respondents 
were  mere  licenses,  subject  to  revocation  at  any  time  in 
the  discretion  of  the  Government  of  the  District. 

The  Saks  &  Company  case,  No.  283,  is,  if  possible,  even 
less  substantial  than  the  other  two.  Whatever  rights  in 
the  streets  this  respondent  has  must  be  derived  from  the 
application  made  in  1884  for  a  permit  to  erect  a  building 
with  adjacent  vaults,  and  from  the  presumption  of  a  per^ 
mit,  arising  from  the  fact  that  a  vault  was  constructed 
and  has  been  in  use  ever  since.  No  formal  pennit  appears 
in  the  record. 

A  license  to  Saks  &  CSompany  to  construct  and  use  the 
vaults,  revocable  at  will,  would  be  sufficient  to  render 
them  lawful  constructions  in  the  street  imtil  the  privilege 
should  be  revoked,  and  this  is  all  that  can  fairly  be  inferred 
against  the  public  from  the  facts  stated.  Without  a  per- 
mit presmned  the  vault  would  be  a  public  nuisance,  but 
no  grant  of  a  permanent  right  in  the  street  can  be  inferred 
from  a  mere  application  and  use. 

The  Ckmrt  of  Appeals  gives  much  greater  significance 
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to  the  eoncluding  words  of  the  acceptances  in  permits  in 
Nos.  282  and  284  ^'except  as  expressed  in  said  permit 
and  the  conditions  aforesaid."  than  we  can  find  in  them. 
There  are  certainly  no  limitations  upon  the  rights  of  the 
public  in  the  permit  itself,  and  .the  conditions  of  accept- 
ance here  referred  to  were  special  agreements,  in  the 
acceptances,  on  the  part  of  the  applicants  to  surrender 
the  vault  space  upqp  demand  of  the  ConmiissionerB  for 
special  purposes  and  to  an  ext^iit  designated,  which  we 
think  not  inconsistent  with  the  larger  declaration  with 
which  the  permit  was  accepted,  Ihat.the  occupation  of 
the  vault  was  a  mere  accommodation  to  the  receiver  of 
the  permit  and  did  iM)t  constitute  any  waiver  of  any  rig^t, 
title  or  interest  of  the  public  in  the  streets. 

Concluding,  as  we  do,  that  the  lespondents  were  mere 
licensees,  we  see  noreason  for  limiting  the  act  ot  Congress, 
as  the  Com[$  of  Appeals  limited  it,  to  constructions  after 
the  date  of  the  act.  Such  an  intei^retation  of  the  act 
would  so  obviousfy  result  in  unjust  inequality  that  it 
should  be  adopted  only  under  stress  of  imperative  Ian- 
f^xagfi  which  we  do  not  find  in  it. 

It  results  that  the  judgment  of  the  Court  of  Appeals 
of  the  District  will  be  reversed  and  that  of  the  Supreme 
Court  afiSrmed  in  each  of  the  cases. 
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BBBOB  TO  TBM  SUPBBliX  JTTDICIAL  COtJBT  OF  THB  STATE  OF 

ICAflSAGHUSBTIB. 

No.  790l    Aignfld  April  IS,  1«21.— Deoided  June  1,  HBl. 

1.  This  oourt  caniiot  revise  the  tudng  aystems  of  the  States  in  an 
attempt  to  produce  a  more  just  distribution  of  the  burdens  of  taxa- 
tion than  that  arrived  at  by  the  state  legislatures.   P.  598. 

2.  A  state  tax  law,  to  be  in  conflict  with  the  Fourteenth  Amendment, 
must  proposr.,  or  deariy  result  in,  sudi  flagrant  and  palpable  in- 
equali^  between  tiie  burden  imposed  and  the  benefit  received  as 
to  amount  to  the  arUtniy  taking  of  property  without  compensation. 
P.  6p8. 

3.  In  Massachusetts,  the  state  and  local  taxes  on  real  estate,  tangible 
personal  property  and  polls  are  laid  and  collected  by  the  respective 
mumeipal  subdivisions,  eadi  paying  its  quota  to  the  State,  but  in- 
tangible personal  property  has  been  laigely  exempted  bom  local 
taxation  and  the  revenue  thereftom  is  derived*  throuf^  a  uni* 
foim  income  tax,  laid  and  collected  directly  by  the  State;,  and  is  dis- 
tributed to  the  subdivisions,  not  in  proportion  to  the  amounts  of 
ft  contributed  bom  each,  but  under  a  j^an  idiereby,  in  increasing 
percentages  through  a  series  of  years,  and  thereafter  in  its  entirety, 
tt  is  to  be  divided  among  them  annuaUy  in  proportion  to  the  amounts 
of  their  respective  state  taxes,  based  on  real  estate,  tangible  per- 
sonal proper^  and  polls.  (Gen.  Acts  1919, c. 314.)  Hdd:  (1) 
That  this  plan  of  distiibutipn,  part  of  a  complex  scheme  designed  to 
oorrect  inequalities  and  prevent  ev;aa|on,  cannot  be  interfered  with, 
as  in  vidation  of  the  Fourteenth  Am^dment,  upon  the  ground  that, 
in  operation,  it  returns  to  the  plaintiff's  town  less  income  tax  than 
he  and  its  other  inhabitants  pay ,  and  distributes  the  overplus  to  other 
subdivisions  which  may  elect  to  use  it  f<»  their  local  putposes  not 
henefiinial  to  those  who  paid  it.  P.  5d9.  (2)  It  is  to, be  presumed 
that  the  moneys  so  dinbibuti^  will  be  devoted  to  lawful  public  uses. 
P.  601. 

129  N.  E.  Rep.  fi06,  affirmed.. 

The  caae.iB  stated  in  the  opinion^  pod,  59i. 
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Mr.  Philip  Nichols ^  with  whom  Mr.  Ralph  A.  Stewart 
and  Mr.  Charles  0.  Pengra  were  on  the  brief,  for  plaintiff 
in  error: 

The  Act  of  1919  is  unconstitutional  in  providing  for 
the  distribution  of  the  income  tax  upon  a  rule  of  appor- 
tionment not  based  on  the  situs  of  the  property  upon 
which  the  tax  was  assessed. 

No  tax  can  be  constitutionally  levied  exc^t  for  the  use 
of  the  district  taxed.  Cooley,  Taxation,  3d  ed.,  p.  225: 
Gray,  Taxmg  Power,  §  408;  Desty,  Taxation,  §§  9,  10; 
Cole  V.  La  Grange^  113  XJ.  S.  1, 8;  Thomas  v.  Oay,  169  U.  S. 
264,  276;  Beadi  v.  Bradstreet,  85  Connecticut,  344,  367; 
Farris  v.  Vannier,  6  Dakota,  186;  State  v.  Ixtfayette  Fire 
Insurance  Co.^  134  Louisiana,  7S;  Sharpiess  v.  PkHadelpkiaf 
21  Pa.  St.  147;  Robinson  v.  Norfolk,  108  Virgmia,  14,  16; 
Chicago  &c.  Ry.  Co.  v.  Stale,  128  Wisconsin,  553,  661;  and 
many  other  cases.  The  principle  involved  is  fimda- 
mental  and  underlies  all  government  that  is  based  upon 
reason  rather  than  upon  force.  Ncrmch  v.  Hampshire 
County  Commissioners,  13  Pick.  60;  Duffy  v.  Treasurer  dt 
Receiver  General,  234  Massachusetts,  42,  51;  Opinion  qf 
Justices,  234  Massachusetts,  612,  620. 

The  Massachusetts  income  tax  is  a  tax  on  property 
having  its  location  in  the  varioua  cities  and  towns  of  the 
CSommonwealth.  It  is,  at  least  as  to  its  most  in^rtant 
part,  a  property  tax,  and  not  an  excise.  Opinion  of  the 
Justices,  220  Massachusetts,  613,  623;  Tax  Commissioner 
V.  Putnam,  227  Massachusetts,  522,  531;  KimbaU  v. 
Catting,  229  Massachusetts,  541,  543;  Maguire  v.  Tax 
Commissioner,  230  Massachusetts,  503,  512* 

This  view  of  the  character  of  a  tax  levied  on  the  income 
of  certain  specified  classes  of  property  as  distinguished 
from  a  tax  on  the  income  from  professions,  trades,  em- 
ployments, or  business,  or  from  a  tax  on  income  of  every 
description,  is  in  accord  with  the  views  expressed  by  this 
court.    PoUock  v.  Farmers'  Loan  A  Trust  Co.,  157  U.  S. 
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429;  158  U.  S.  601 ;  Bruahaber  v.  Union  Pacific  R.  R.  Co., 
240  U.  S.  1;  StanUm  v.  Baltic  Mining  Co.,  240  U.  S. 
103- 

Whether  the  tax  unposed  by  §  5  of  the  act  upon  inoome 
derived  from  professions;  employments,  trade,  or  businesB 
18  an  excise  or  a  property  tax  is  perhaps  open  to  doubt, 
although  the  tax  which  it  replaces,  and  which  had  been 
imi)06ed  continuously  since  the  first  settlement  of  the 
colony,  appears  to  have  been  considered  a  property  tax. 
See  Opinion  of  the  Justices,  220  Massachusetts,  613,  624, 
625.  But  in  any  event  the  more  important  tax,  the  tax 
on  the  income  of  intangible  property,  is  a  property  tax. 

All  of  the  property  subject  to  the  income  tax  has  a 
definite  situs  in  some  city  or  town  within  the  Common- 
wealth. The  principles  of  the  law  of  situs  which  govern 
the  taxation  of  property  are  applicable  to  the  taxation 
of  income.  If  an  income  is  to  be  taxied  by  a  State,  the 
person  in  receipt  o^  the  income  must  have  a  domidl 
within  the  State,  or  the  property  or  busmess  out  of  which 
the  income  arises  must  be  situated  within  the  State,  so 
that  the  income  may  be  said  to  have  a  situs  therein.  State 
V.  Wisconsin  Tax  Commission,  161  Wisconsin,  111;  United 
States  Cflue  Co.  v.  Oak  Creek,  247  U.  S.  321;  ShajBter  v. 
Carter,  252 17.  S.  37;  Tratris  v.  Yale  &  Towns  Mamrfacturing 
Co.,  252  17.  S.  60;  State  v.  Eberhardt,  158  Wisconsin,  20. 

While,  as  between  different  municipalities  in  the  same 
State,  it  is  competent  for  the  l^islature  to  mtodify  the 
conunon-law  rules  of  situs,  and  to  give  to  particular 
classes  of  property  any  situs  it  deems  best,  this  principle 
is  subject  to  the  limitation  that  there  must  be  some 
appreciable  relation  between  the  municipaHty  ^enacting 
the  tax  and  the  person  upon  whom  the  burden  is  cast, 
either  directly  or  by  reference  to  the  property  taxed, 
from  which  there  can  reasonably  be  seen  reciprocal  duties 
to  Itccord  benefits  on  the  one  hand,  and  to  respond  there- 
for on  the  other.    Teagan  Transportation  Co.  v.  Detroit, 
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139 Michigan,  l;Ckicago  Ac.  By.  Co.  v.  State,  128  YTwomr 
Bin,  558,  665. 

A  very  substantial  part  of  this  income  is  oonstitutionaUy 
taxable  in  Massachusetts  only  because  the  person  receiving 
the  income  lives  there.  It  seems  clear  that  all  of  the  in- 
come must  necessarily  have  a  situs  in  some  city  or  town 
in  that  State.         x 

The  income  tax  is  not  levied  for  the  use  of  the  district 
taxed. 

While  municipal  corporations,  in  Massachusetts  as 
elsewhere,  are  not  permitted  to  levy  taxes  or  to  esqpesod 
money  except  for  the  public  use,  the  distinction  bet?^eai 
eogpenditures  which  a  municipal  corporation  undertakes 
as  an  agent  of  the  State  for  the  accomplishment  of  general 
public  purposes  and  those  which  it  undertakes  in  its  private 
and  proprietaiy  ci9>adty  Willi  q)ecial  reference  to  the  bene- 
fit of  its  own  ii]liabitants  is  as  fully  recognised  in  Massachu- 
setts as  in  any  other  State.  Mount  Hope  Cemetery  y. 
BoetoUf  158  Massachusetts,  500, 510;  Bolder  v.  Lawrence, 
225  Massachusetts,  387. 

The  General  Laws  of  Massachusetts  authorise  dties 
and  towns  to  expend  mon^  for  many  functions  which 
are  universally  recognized  as  undertaken  by  them  in 
their  private  and  proprietary  capacity  for  the  use  and 
benefit  of  their  own  inhabitants,  and  not  for  the  use  and 
benefit  of  the  public  as  a  whole. 

A  city  or  town  may  expend  mon^  paid  over  to  it  und^ 
the  statute  now  in  controversy  for  any  of  those  puipoees, 
although  thie  greater  part  of  the  mon^  may  have  been 
raised  by  the  taxation  of  property  situated  in  other  cities 
and  towns;  and,  conversely,  a  large  proportion  of  the 
taxes  raised  upon  intangible  property  located  in  one  city 
or  town  may  be  expended  for  the  private  and  proprietary 
purposes  of  inhabitants  of  <)ther  cities  and  towns. 

If  it  had  been  esqpressly  provided  by  statute  that  the 
City  of  Springfield  might  establish  a  municipal  lighting 
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plant  to  furnish  electric  light  to  its  inhabitants  at  lower 
rates  than  could  be  obtained  from  a  private  enterprise, 
and  that  the  town  of  Brookline  should  be  assessed  for 
the  cost  of  the  undertaking  the  sum  of  S225,000,  no 
one  would  deny  that  the  statute  was  unconstitutional 
as  a  plain  abuse  of  legislative  power. .  Tippecanoe  County 
Commiesioners  v.  Lucas,  93  U.  S.  108,  115;  Opinion  of  the 
Justices,  234  Massachusetts^  612. 

It  is,  however,  contended  by  the  defendant  in  error 
that  such  a  result  can  be  constitutionally  effected  by  the 
device  of  interposing  a  set  of  state  officials  to  collect  and 
distribute  the  tax;  that  the  tax  is  a  state,  and  not  a  mimic-  < 
ipal,  tax,  and  that  -the  legislating  in  distributing  the  pro- 
ceeds of  the  tax  to  the  various  cities  and  towns  of  the  State 
is  merely  appropriating  for  public  piuposes  funds  rais^ 
by  taxation  throughout  the  State. 

The  statement  that  this  is  a  state  tax  (Duffy  v.  Treasurer 
&  Receiver  General,  234  Maissachusetts,  42)  is  entirely 
unwarranted.  It  is  admittedly  levied  wholly  for  the  use  of 
the  several  municipialities,  and  in  no  degree,  for  the  use  of 
the  State,  and  the  officers  of  the  State  in  assessing,  collect- 
ing, and  distributing  the  tax  are  acting  merely  as  agentis  of 
the  several  cities  and  towns  for  whose  use  the  tax  is  levied. 

This  view  of  the  nature  of  the  tax  is  corroborated  by 
the  practical  construction  put  upon  it  by  both  adminis- 
trative and  lepsla^e  branches  of  the  state  government. 

The  plaintiff  in  error's  position  is  in  substance  this: 
So  far  as  the  CSonstitution  of  the  United  States  is  con- 
cerned, tl)e  l^islature  of  a  State  may  abolish  all  the  cities, 
towns  and  other  mxmicipal  subdivisions  and  provide 
for  the  administration  of  the  affairs  of  the  whole  State  by 
state  officers  and  by  means  of  appropriations  made  directly 
by  the  legislature  from  taxes  levied  throughout  the  -State- 
asB  whole.  But  so  long  as  the  legislature  sees  fit  to4illow 
municipal  corjwrations  to  exist,  and  to  exercise  powers 
of  a  private  and* commercial  character  for  the  use  and 
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benefit  of  their  own  cituEens  and  not  for  the  use  and  benefit 
of  the  State  as  a  whole,  and  to  appropriate  funds  for  the 
exercise  of  such  powers  l3irough  their  own  municipal 
legislative  bodies,  it  is  not  competent  for  the  legislature, 
directly  or  indirectly,  through  any  means,  device,  or 
instrumentality  .whatever,  to  provide  for  the  taxatioa 
of  persons  or  property  remote  from  the  municipiil  limits 
for  the  use  of  such  a  municipal  corjxiration. 

The  method  of  distribution  adopted  in  the  1010  statute 
is  not  in  accord  with  the  established  practices  of  constitu- 
tional governments.  Mvrray^8  Lessee  v.  Hcboken  Land 
&  Improvement  Co.,  18  How.  272. 

A  reasonably  careful  study  of  the  statutes  ^d  decisions 
of  other  jurisdictions  discloses  no  instances  in  which  a 
prop^y  tax  has  been  collected  by  a  State  or  county  and 
distributed  to  the  constituent  towns,  in  which  the  dis- 
tribution has  not  been  made  strictly  in  accordance  with 
the  source  tTrdm  which  the  tax  was  derived. 

The  Act  of  1919  is  unconstitutional  in  establishing  a 
purely  arbitrary  discrimination  between  taa^yers  of 
dififerent  towns.  Sunday  Lake  Iron  Co.  v.  Wakesfidd,  247 
U.  S.  350,  and  other  oases. 

Mr.  WiUiam  HarcU  Hitchcoekf  with  whom  Mr.  J. 
Weeton  AUen,  Attorney  General  of  the  State  of  Massachu- 
setts, was  on  ^e  brief,  for  defendantin  error. 

Mr.  Jubtecb  Clabke  delivered  the  opinion  of  the  court. 

In  this  proceeding  we  are  asked  to  review  and  reverse 
a  judgment  of  the  Supreme  Judicial  Court  of  Massadiu- 
setts,  holding  valid  an  act  of  the  .General  Court  (General 
Acts,  1919,  c.  314),  providing  for  the  distribution  of  the 
proceeds  of  an  income  tax  among  the  towns,  dties  and 
taxing  districts  of  that  State,  against  the  contention  that 
.  it  violates  the  due  process  and  equal  protection  of  th6  laws 
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claiises  of  the  Fourteenth  Amendmeiit  to  the  Constitu- 
tion of  the  United  States. 

By  am^idment  to  the  constitution  of  MasBachusetts^ 
approved  by  the  people  in  1915  (XLTV),  the  General 
Oyurt  was  given  power  to  iinpose  a  tax  at  difiEo^nt  rates 
upon  income  derived  from  different  classes  of  proper^ 
but  at  a  rate  unifonn  throughout  the  Commonwealth 
on  inccmies  dmved  from  the  same  class  of  property  and 
to  exempt  the  property  producing  such  income  from  other 


PuTBuant  to  this  authority,  a  law  was  enacted  in  1916 
(General  Acts,  1916,  c.  269),  which  it  b  suiScient  to 
describe  as  taxing,  with  exf^tions  negligible  here:  in- 
come received  from  bonds,  notes,  mon^  at  interest  and 
debts  due  the  person  paying  the  tax;  dividends  on  shares 
of  any  corppmtions  not  organised  under  the  laws  of 
Massachusetts;  dividends  on  shares  in  partnerships, 
associations  or  trusts,  the  beneficial  interest  in  which  is 
represented  by  transferable  shares;  and  income  derived 
from  professions,  ^anplpyments,  trade  or  business.  In- 
tangible property,  the  income  from  which  is  taxed  l^  the 
act,  is  practica%  exempted  from  local  taxation. 

The  validity  of  this  act  is  not  assailed. 

Prior  to  the  enactment  of  this  law>  the  taxing,  sub- 
divisions of  the  State  had  taxed  the  real  estate  and  tangible 
and  intangible  peisonal  property,  within  thdr  respective 
jurisdictions,  for  both  state  and  local  purposes,  and  the 
eicemptjon  f rom  local  taxation  of  intangible  property, 
provided  for  in  the  act,  necessarily  resulted  in  an  im- 
portant reduction  in  their  revenues. 

The  proceeds  of  the  income  tax  thus  provided  for  were 
distributed  by  temporaiy  acte  applicable'  only  to  the  years 
1917  and  1918|  but  in  tile  year  1919  the  act  was  passed, 
the  validity  of  which  is  assailed  in  this  proceeding,  whidi 
im>vides,  in  substance:  that  the  State  Treasurer  shall 
pay  to  each  dty,  town  and  district,  from  the  income  tax 
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collected  for  the  year  1919,  an  amount  equal  to  ninety 
per  cent,  of  the  difference  between  the  average  amount 
of  the  tax  levied  on  tangible  and  intangible  personal 
I^operty  therem  in  the  years  1915  and  1016  and  the  aver- 
age that  would  be  produced  by  a  tax  upon  the  personal 
prcq^erty  actually  assescied  therdn  for  the  years  1017  and 
1018  at  the  average  of  the  rates  of  taxation  prevailing 
therein  in  1015  and  1016.  In  each  succeeding  year,  until 
and  including  the  year  1027,  the  amount  payable  was 
reduced  to  an  amount  ten  per  cent,  less  than  it  was  for 
the  next  preceding  year.  Any  amount  odlected  in  any 
year  prior  to  1028,  in  excess  of  the  required  paymoite 
must  be  distributed  to  the  cities,  towns  and  districts  of 
the  State  in  proportion  to  the  amount  of  the  state  tax 
imposed  upon  each  for  such  year,  and  in  1028  and  there- 
after the  whole  of  the  amount  of  the  income  tax  must  be 
so  distributed  each  year. 

It  is  obviouis  that  it  was  the  purpose  ci  this  act  to  leimr 
burse  the  various  taxing  subdivisions  until  the  year  1028 
to  the  extent  thought  necessaiy  to  sui^ly  the  loss  which 
each  would  sustain  by  the  withdrawal  from  its  taxing 
power  of  the  intangttde  property  the  income  of  ndiich  was 
taxed  by  tte  State,  ani  that  prior  to  1028  any  excess  of 
the  income  tax  fund  over  such  requirements,  and  beginning 
with  that  year  and  continuing  thereafter  the  whde  of  that 
fund  should  be  distributed  to  such  subdivisions  in  pro- 
portion to  the  lamount  of  the  state  tax  paid  l^  each. 

The  petition  in  the  case  is  quq  for  mandamus  and  the 
essential  allegations  of  it  are:  that  the  petitioner,  an  in- 
habitant of  the  town  of  Brookline,  in  the  years  1010  and 
1020  deriv^  lAicome  from  intangible  peraonal  property 
and  otherwise  which  rendered  him  subject  to  the  pro- 
visions of  the  income  tax  act  of  1016;  that  the  state  tax  in 
Massachusetts  is  imposed  upon  towns  and  cities  in  pro- 
portion to  the  value  of  the  real  estate  and  tiiAgible  per- 
sonal piKq)erty  and  polls  taxable  therein,  without  regard 
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to  intangible  property  or  incomcB  taxed;  that  a  sum  in 
exoesB  of  $1,000,000  was  raised  in  the  year  1020  by  the 
taxation  of  the  inhabitants  of  Bioddine  upon  inooines 
derived  during  the  year  1010  from  iiftang^ble  property 
located  in  t^t  town  and  on  other  income  earned  therein, 
and  that  aef  great  an  amount  will  be  in  like  manner  raised 
in  1021;  that  under  the  distribution  statute  of  1910  there 
will  be  returned  to  the  town  of  Brookline  not  more  than 
$500,000  in  the  year  1020,  and  in  eflch  year  thereafter  a 
less  amount  until  in  the  year  1028  not  more  than  $250,000 
will  be  returned  to  it,  while  other  towns,  having  greater 
real  estate  and  tangible  personal  property  valuation  for 
taxation,  will  recdve  mudi  more  than  their  inhabitants 
.  will  have  c<Mitributed  to  the  income  tax  fund;  and  that 
such  payinrats  may  be  used  l^  the  cities  and  towns 
receiving  them,  if  th^  so  dect,  for  the  exclusive  use  and 
benefit  rof  their  own  inhabitants  for  local  and  ''proprie- 
taiy''  parposes,  which  would  not  in  any  degree  contribute 
to  the  f)enefit  of  the  petitioner,  or  of  the  inhabitants,  of 
Brookline  or  of  the  citizens  generally  of  the  Common- 
wealth. Upon  these  allegations  a  writ  of  mandamus, 
anding  the  respondent  not  to  distribute  any  of  the 
tax  collected  in  the  years  1020  or  1021,  was  prayed 
for. 

Upon  demurrer  the  petition  was  dismissed. 

TUfi  statement  of  the  case  shows  that  it  is  admitted: 
that  the  income  tax  act  of  1016  is  a  valid  law;  that  the 
contention  is,  only,  that  the  act  of  1010,  providing  for 
distribution  of  the  tax,  is  unconstitutional;  and  that  this 
contention  rests  wholly  upon  the  allegation  of  the  petition 
that  such  amount  of  the  income  tax  collected  by  the  State 
from  the  plaintiff  in  error  and  f rcon  other  inhabitants 
of  Brookline  as  may  be  returned  to  any  other  su)xlivision 
thereof,  may,  if  the  subdivision  so  elects,  be  used  for  local 
or  ''proprietary'^  piuposes  such  that  no  benefit  ^Hiatever 
wiU  accrue  from  the  eq)enditure  of  the  tax  to  the  plaintiff 
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in  error  or  to  other  inhabitante  of  the  town  of  Brookline 
or  to  the  inhEkbitantB  of  the  State  in  general. 

It  is  argued  that  from  these  conditions  it  must  follow 
that  the  plaintiff  in  error  and  other  inhabitants  of  Brook- 
line  are  taxed  for  the  exclusive  b^iefit  of  the  inhabitacnts 
of  other  subdivisions  of  the  State,  and  that  this  violates 
the  due  process  of  law  clause,  or,  if  not  that,  the  equal 
protection  oi  the  laws  clause,  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States,  and  that 
therefore  the  proposed  distribution  of  the  tax  should  be 
restrained. 

The. relation  of  the  power  of  the  federal  courts  to  the 
taxing  ^sterns  of  the  Statues  has  been  the  wibject  of  mum 
djacussion  in  the  opinions  of  this  court,  iiotably  in  the 
following  cases:  McCvUoch  v.  Mcpryland,  4  Wheat.  316, 
428  to  432;  Pnmdenee  Bank  v.  MLingi,  4  Pet.  514,  563; 
S^ofe  Tax  on  FomgnrHdd  Bonds,  15  Wall.  300,  319; 
Damdton  v.  New  OtieoMf  96  U.  S.  97,  105;  KixOani  ▼. 
Hokhkiu,'  1(X)  U.  S.  491,  497;  Memphu  Oa»  Light  Co.  v. 
Shdby  County,  109  U.  S.  398,  400;  Bdl'»  Gap  B:  B.  Co.  v. 
Penn8ifivaf>»«h  134  U.  S.  232, 237, 238;  Merchants'  A  Manu- 
facturers' Bank  v.  Pennsifivania,  167  U.  S.  461,  463,  464; 
Henderson. Bridge  Co.  v.  Henderwn  City,  173  U.  S.  592, 
615,  616;  Traodlers'  Insurance  Co.  v.  Conneetieut,  185 
U.  S.  364,  371;  Wagner  y.  Baltimore,  239  U.  S.  207,  220. 

While  tile  nature  of  the  subject  does  not  permit  of  much 
finality  of  gmeral  statement  it  may  plainly  be  derived 
from  the  cases  cited  that  since  the  qrstem  of  taxation  has 
not  yet  been  devised  which  will  return  precisely  the  same 
measure  of  benefit  to  each  taxpayer  or  class  of  taaqMiyers, 
in  proportion  to  payment  made,  as  will  be  returned  to 
every  other  individual  or  class  paying  a  given  tax,  it  is 
not  within  either  the  diqxmtion  or  pow^  of  this  court 
to.  revise  the  necessarily  ooii4>licated  taxing  qrstems  of 
the  States  for  the  purpjose  of  attanpting  to  produce  what 
might  be  thoui^t  to  be  a  more  just  distribution  of  the 
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burdens  of  taxation  than  that  arrived  at  by  the  state 
legislatures  (4  Pet.  517;  15  WaU.  310;  100  TJ.  a  400; 
185  IT,  S.  371,  supra);  and  that  where,  as  here,  conflict 
with  federal  power  is  not  involved,  a  state  tax  law  will 
be  held  to  conflict  with  the  Fourteenth  Amendment  only 
where  it  proposes,  or  clearly  results  in,  such  flagrant  and 
palpable  inequality  between  the  btuden  imposed  and  the 
benefit  received,  as  to  amount  to  the  aibitraiy  iaking  of 
properfy  without  compensation — ''to  qpqliation  under 
the  guise  of  exerting  the  power  of  taxing/'  (134  IT.  S.  237; 
ITS  U.  S.  615;  230  U.  S.  22D,  supra.)  F6r  other  inequali- 
ties of.burden  or  other  abuses  of  the  state  power  of  taxation, 
the  only  security  of  the  dtisen  must  be  found  in  the  struc- 
ture of  our  Gov^smment  itself.  So  eariy  as  4  jPet.  563, 
supraj  it  was  said  by  Chief  Justice  Marshall:  ''This  vital 
power  [of  taxation]  may  be  abused;  but  the  Constitution 
of  the  (Jnited  States  was  not  intended  to  furnish  the 
corrective  for  every  abuse  of  power  which  may  be  com- 
mitted by  the  state  governments.  The  interest,  wisdom 
and  justice  of  the  representative  body,  and  its  relations 
with  its  constituents,  furnish  the  only  security,  where 
there  is  no  eicpress  contract,  against  unjust  and  excessive 
taxation;  as  well  as  against  unwise  legislation  generally." 

^e  application  of  this  summaiy  of  the  law  renders  our 
conclusion  not  doubtfull 

The  income  tax  involved  is  uniform  in  its  application 
to  all  income  within  the  description  of  the  act  of  all  in- 
habitants of  the  State  without  regard  to  the  taadng  sub- 
division in  which  they  may  reside.  .It  is  collected  by  the 
State  and  the  capital  value  producing  the  tax  is  practically 
exempted  from  other  taxation.-  The  tax  was  authorised  by 
the  people  of  the  State  and  the  act  was  given  form  by 
the  legislature^  for  the  purpose  of  correcting  flagrant 
inequalities  of  taxation,  resulting  from  what  the  Supreme 
Judicial  Court,  in  the  opinion  in  this  case,  called  the  "colo- 
nijBation"  of  wealthy  owners  of  intanfdble  securities  in 
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towns  Bnd  cities  which  had  exceptionalltF  ^ow  tates  of 
taxation  ''brought  about  by  avoidance  and  evasioni 
legal  and  illegal,  of  the^tax  laws  prevailing  before  the  enact- 
ment of  the  mcome  tax  law."  ^port  to  the  Senate  and 
House  of  Representatives  of  Massachusetts  by  ''The 
Joint  Special  Conunittee  on  Taxation/'  January  31, 1910. 
The  report  just  referred  to  was  made  after  an  elaborate 
study  of  the  subject  of  t^e  distribution  of  this  income 
tax,  in  the  progress  of  which  largely  attended  public 
hearings  were  held  m  many  cities  of  the  State,  and  it 
recommended  the  law  assailed,  in  substantially  the  form 
in  which  it  was  enacted.  The  plan  of  letuming  the  tax 
to  the  various  taxing  districts,  in  which  those  who  paid 
it  resided,  which  is  so  strongly  urged  in  argument,  wab 
carefully  considered  and  was  rejected,  as  expeimve  and 
difficult,  if  not  impracticable,  of  application,  and  as  cal- 
culated to  ignore  the  considerations  which  led  to  the  en- 
actment of  the  law  and  to  r^tore  the  evils  and  inequalities 
of  taxation  w:hich  it  was  devised  to  correct.  It  is  also 
apparent  that  this  distribution  law  shoidd  hot  be  conr 
sidered  as  an  isolated  provision  but  as  an  important  part, 
which  it  clearly  is,  of  an  elaborate  and  involved  qrBtem 
of  state  taxation,  which  would  be  seriously  affected  by 
the  granting  of  such  a  writ  of  mandamus  as  is  prayed  for. 
Accepting  as  true,  as  we  must,  the  allegation  of  the 
petition,  admitted  by  the  demurrer,  that  the  local  sub- 
divisions of  the  State  may,  "if  th^  so  elect,"  devote  the 
inon^  derived  from  the  income  tax  throuc^  the  dis- 
tribution provided  for  in  the  act  assailed,  to  puiposes 
which  mi^^t  not  confer  any  certain  benefit  upon  the  plain- 
tiff in  error  or  persons  in  like  situation,  yet,  it  must  be 
aooq>ted  on  the  other  hand  that  it  is  entire^r  clear  that 
there  are  many  purposes  to  which  these  subdivisions  may 
devote  the  monqr,  ''if  th^  so  elect,"  which  would  be  of 
such  state-wide  influence  that  the  plaintiff  in  error  and 
those  similarly  situated  would  very  certainly  be  benefited 
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by  the  expenditure  of  it.  It  must  be  said  also  in  this  case, 
as  was  said  by  the  Supreme  Judicial  Court  of  Massachu- 
setts, in  the  decision  of  a  similar  case,  Duiffyy.  Treaxwrer 
cmd  Receiver  Generaly  234  Massachxisettsj  42,  ''There  is 
nothing  on  this  record  to  justify  the  assumption  that  the 
several  municipalities  design  to  devote  to  other  than  a 
public  \ise  any  portion  of  the  income  tax  thus  distributed 
to  them.  Every  presumption  is  in  favor  of  legality  in  the 
absence  of  evidence  to  the  contrary.''  This  presumption 
of  l^ality  is  a  sound  and  strpng  one,  and  is  amply  suffi- 
cient to  prevail  over  the  ^ect  of  the  admitted  ^dlegation 
of  the  petition. 

The  case  presented  is  clearly  not  one  of  that  extreme 
inequality  in  taxation  of  which  the  federal  courts  should 
lay  hold,  but  involves  rather  a  question  of  state  policy, 
of  a  character  which  the  people  have  been  satisfied  to 
leave  to  the  judgment,  patriotism  and  sense  of  justice 
of  representatives  in  their  state  legislature. 

The  judgment  of  the  Supreme  Judicial  Court  of  Massa- 
chusetts is 

Affirmed. 
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STATE  OF  OKLAHOMA  t^.  STATE  OF  TEXAS. 
UNITED  STATES,  INTERVENER. 

IN  BQUITT. 
No.  2^  OiigiiiaL 

QSD1B8  AND  INTBBLOCUTOBT  D9CBXB  XNimOBD 

JTTNS    1,  IflSl. 

Directing  ihe  Receiver  to  9ink  an  oU  and  gas  well  an  land 
daimed  hy  Pearson  et  id.,  wUh  protdnons  as  to  expenses, 
operation^  and  disposition  of  proceeds. 

Upon  iq;>plication  of  A.  E.  Pearsoni  R.  R.  Bell,  Susie 
Shaw,  Georgia  Darby,  Mrs.  John  Mounts,  Henry  G. 
Beard,  and  the  Silver  Moon  Oil  Conoipany,  claimants  of 
certain  tracts  or  parcels  of  land  purchased  by  Fred  Cap- 
shaw  from  the  United  States  of  America  under  patent 
dated  February  17,  1920; 

It  is  ordered  that  the  Receiver  be  and  he  is  hereby  au- 
thorized and  directed  to  sink  a  well  for  oil  and  gas  upon 
the  land  described,  in  said  patent  at  such  place  as  the 
Receiver  shall  select,  provided  said  applicants  shall  pay 
in  advance  from  time  to  time  as  required  the  cost  and 
expense  of  sinking  the  same  and  bringing  it  into  pro- 
duction. Tlie  said  well  shall  be  operated  by  the  Receiver 
as  he  operates  wells  on  other  lands  in  the  river-bed  area, 
and  he  shall  conserve  and  dispose  of  the  proceeds  of  the 
oU-and  gas  as  in  the  case  of  wells  on  other  lands  in  the 
river-bed  area,  and  fijiall  rdmburse  the  said  Pearson, 
et  al.,  out  oi  the  net  proceeds  for  the  moneys  so  ad- 
vanced andpaid  by  them  for  drilling,  the  well  and 
bringing  it  into  production;  'ttie  remainder  of  such 
proceeds  to  be  retained  by  him  subject  to  the  otdear  ^ 
the  court. 
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Directing  ihe  Receiver  to  sink  an^oU  anigae  well  on  land 
domed  by  Eoff,  wUh  provieians  as  to  expenses,  operaHah, 
and  disposition  of  proceeds. 

Upon  motion  of  Luther  Eoff,  claiming  to  be  owner  of 
an  oil  and  ^  lease  upon  a  certain  tract  of  600  acres  of 
land  described  in  his  motion,  situate  on  the  flood  plain 
on  the  south  side  of  Red  River,  in  Range  15  West; 

It  is  ordered  that  the  Receiver  be  and  he  is  hereby 
authorised  and  directed  to  sink  a  well  for  oil  and  gas 
upon  the  land  described  in  said  motion  at  'Such  place  as 
the  Receiver  shall  select,  provided  said  applicant  shall 
pay  in  advance  from  time  to  time  as  required  the  cost 
and  expeoae  of  sinking  the  same  and  bringing  it  into  pro- 
duction. The  said  well  shall  be  operated  by  the  Recdver 
as  he  operates  wdls  on  lands  in  the  river4>ed  area,  and  he 
shall  conserve  and  dispose  of  the  proceeds  of  the  oil  and 
gas  as  in  the  case  of  wells  on  lands  in  the  river-bed  area, 
and  shall  reimburse  the  said  Eoff  out  of  the  liet  proceeds 
for  the  moneys  so  advanced  and  paFd  by  liim  for  drilling 
the  well  and  bringing  it  into  production;  the  remainder 
of  such  proceeds  to  be  retained  by  the  Receiver  subject 
to.  the  order  of  the  court. 

Appointing  a  Special  Master  to  hear  and  report  upon 
claims  of  Armstrongf  et  oZ.,  to  certain  moneys  held  by  the 
Receiver. 

Upon  motion  of  J.^R.  Armstrong,  et  al.,  and  upon  the 
assent  of  the  Receiver,  it  appearing  that  the  Recdver  hail 
in  his  liands  a  fund  of  approximately  Fifty  thousand 
dollars,  being  part  of  the  proceeds  derived  by  him  from 
the  production  of  Receiver's  Wells  Nos.  157, 162,  and  170, 
operated  by  him  for  said  Almstrong  and  for  one  C.  «(. 
Benson,  under  whom  he  claims  by  assignment; 

It  is  ordered  that  Frederick  S.  Tyler,  Esq.,  be  and  he  is 
hereby  appointed  a  special  master  to  hear  and  import  to 
this  court  for  determination  the  claim  of  said  J.  R.  Aim- 


604  OCTOBER  TERM,  1990. 

sferoiig  to  have  said  fund  tunied  over  to  him  as  pinduMnr 
of  said  welh;  and  said  master  ahall  hear  and  report  OQ  said 
claim  and  on  aU  other  claims  th£^  may  be  presented  against 
said  fund. 

Said  master  shall  have  authority  to  issue  process  of 
subpoena  to  compel  the  attendance  of  witnesses,  and  it 
shall  be  his  duty  to  give  notice  to  all  parties  concerned, 
to  fix  the  time  and  place  of  hearing,  and  adjourn  the  same 
from  time  to  time  if  necessary;  and  he  shall  report  all  the 
evidence  taken,  together  with  his  findingB  of  fact,  con- 
clusions of  law,  and  recommendation  in  the  premises,  for 
the  ultimate  consideration  and  action  of  this  court. 

If  for  ai^  reason  the  said  Frederick  S.  T^ier,  Esq.,  shall 
be  unable  to  act  ais  such  special  master,  or  to  complete 
his  duties  as  such,  a  special  master  to  act  in  his  place  shall 
be  named  by  the  CSiief  Justice  or  the  senior  Associate 
Justioeof  this  Court 

Limiting  deveUnmient  work^  and  dirteUng  the  Receimr  to 
eoUeetj  withhold  and  impovnd  part  of  grosB  proceeds  of  (fas, 
adoertieeforf  examine  cmd  edUe  daimSf  and  make  report  qf 
thoee  uneetded. 

Upon  considering  the  fifth  Report  of  the  Receiver,  filed 
herein  May  26,  1021,  it  is  ordered: 

(1)  That  until  further  order  all  development  work  by 
the  Receiver  (except  as  prescribed  in  certain  other  orders 
made  this  day)  shall  be  confined  to  the  completion  of  the 
wells  in  the  river-bed  area,  about  twelve  in  number,  work 
upon  which  already  has  been  begun. 

(2)  That  the  Receiver  be  and  he  is  hereby  authoriied 
and  directed  to  collect,  withhold,  and  impound  three- 
sixfeenths  of  the  gross  proceeds  of  gas  produced  by  wdls 
within  the  receivershq)  area  from  and  after  June  1,  1021. 

(3)  That  the  Receiver  be  and  he  is  hereby  authorised 
to  publish  a  notice  in  four  daily  newspapers,  two  circulat- 
ing in  Tens  and  two  circulating  in  Oklahoma,  to  be 
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sdeeted  by  him,  requesting  dl  pereoois  having  claims 
against  the  Receiver  or  against  the  property  or  funds  in 
his  custo<fy  to  present  the  same  to  the  Receiver  within 
60  days  f!x>m  the  date  of  publicatidn  of  such  notice,  ac- 
companying their  statemients  of  claim  with  supporting 
affidavits  and  certified  or  sworn  copies  Of  any  documentary 
evidence  upon  which  they  may  rdy;  and  the  Receiver 
is  directed  to  examine  and  investigate  said  daims  and 
supporting  evidence,  and  he  is  hereby  authorized  to  settle 
and  discharge  the  same  if  he  can  do  so  upon  a  fair  and 
equitable  basis;  and  as  to  any  not  so  adjusted  and  settled 
he  shall  make  a  full:  report  to  this  court  at  its  next  Term 
fot  such  further  actictn  as  the  court  may  dciem  proper. 

Setting  dawn  cauBe  far  hearing  an  special  iseuee  raieed 
between  the  United  States  and  private  partiep  datming 
riparian  land  an  the  north  bank  of  Bed  River,  and  placer 
mining  locations ,  and  between  Oklahoma  and  the  United 
States  concerning  school  sections;  and  on  the  daims  of  aU 
other  interveners  claiming  lands  on  north  bank  or  placer 
mining  locations;  and  appointing  a  commissioner  to  take 
and  report  evidence. 

It  appearing  that  special  issues  have  been  joined  in  this 
cause  (1)  upon  the  intervening  petition  of  E.  Everitt 
Rowell,  claimant  of  riparian  land  on  the  north  bank  of 
Red  -River,  and  the  answer  thereto  of  the  United  States 
embodied  in  Paragraph  II  of  its  amended  petition  of  inter- 
vention; (2)  upon  the  intervening  petition  of  A.  E.  Pear- 
son, R.  R.  Bell,  Susie  Shaw,  Georgia  Darby,  Mrs.  John 
Mounts,  Henry  G.  Beard,  and  the  Silver  Moon  Oil  0pm- 
pany,  claimants  of  riparian  lands  on  Aorth  bank  of  Red 
River,  and  the  answer  thereto  of  the  United  States  em- 
bodied in  Paragraph  II  of  its  amended  petition  of' inter- 
vention; (3)  upon  the  amended  petition  of  intervention 
of  the  Burk  Divide  Oil  Company  (Consolidated)  and 
others,  placer  mining  claimants,  and  the  answer  of  the 
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United  States  thereta  embodied  in  Pamgiaph  m  of  its 
amended  petition  of  intervention;  (4)  upon  the  petitkm 
of  intervention  of  the  Melli^  Consolidated  Placer  Oil 
Mining  Associatipn,  a  placer,  mining  claimant,  and  the 
answer  thereto  of  the  United  States  unbodied  in  Para- 
graph III  of  its  amended  petition  of  intervention;  (5)  and 
as  between  the  State  of  Oklahoma  and  the  United  States 
as  to  the  school  sections  abuttiiig  on  Red  River  owned  Iqr 
said  State,  m  req)ect  to  which  it  claims  by  riparian  rifj^t 
the  entire  bed  of  Red  River  to  the  south  bank,  as  said 
claim  is  set  up  m  the  original  bill  of  said  Sbiite  and  answered 
by  the  United  States  in  Paragraph  II,  sub-paragraph  10, 
of  its  amended  petition  of  interventioii: 

It  is  ordered  that  this  cause  be  and  it  is  herd>y  set  dowit 
for  hearing  as  to  said  q)ecial  issues,  and  as  to  the  daims 
of  any  and  aU  other  interveners  herein  who  may  claim 
riparian  lands  on  the  north  bank  of  Red  River  or  placer 
mining  locations  under  the  mining  laws  of  th^  United 
States,  on  the  seventeenth  day  of  October,  A.  D.,  nine- 
teen hundred  and  twenty-one. 

Frederick  8.  Tyler,  Esq.,  of  Washington,  D.  Q.,  k 
hereby  appointed  as  commissioner  to  take  the  evidence 
of  the  said  respective  parties  with  respect  to  said  issues 
and  claims,  and  report  the  same  to  the  court,  but  without 
findings  or  conclusions.  Said  evidence  shall  be  taken 
and  closed  on  or  before  July  thirtieth,  1921.  The  evidence 
as  to  all  said  issues  and  claims  shall  be  embodied  in  one 
record,  but  the  evidence  as  to  each  issue  or  claim  shall 
be  set  forth  separately  so  far  as  pi«cti<^ble.  Subject  to 
the  time  fixed  for  closing  said  evidence,  the  time  and  place 
for  commencing  and  proceeding  with  the  taking  of  testi- 
mony, and  the  order  in  which  the  different  matters  shall 
betaken  up,  may  be  fixed  by  agreement  of  the  parties,  or  in 
case  of  disagreement  shall  be  fix^xi  by  the  commisooner. 

If  for  any  reason  the  said  Fi*ederick  S.  T^er  shall  be 
unable  to  act  as  such  cbmniissioner,  or  to  complete  his 
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duties  as  such,  a  commissioner  to  act  in  his  place  shall  be 
named  by  the  Chief  Justice  or  the  senior  Associate  Justice 
of  this  Court. 

Order  on  the  Disbrid  Judge  for  the  NorOiem  Dietrict  of 
Texas  to  ^lowcauee  why  he  sfundd  not  he  prohibited  from 
enterktimng  an  action  againel  (he  Receiver. 

It  appearing  from  the  I^th  Report  made  by  Frederic 
A.  Delano,  the  Receiver  heretofore  appointed  by  this 
court  in  the  above  stated  cause,  that  an  action  recently 
was  commenced  against  him  in  the  United  States  District 
Court  for  the  Northern  District  of  Texas  by  the  Casa  Oil 
Company  to  recover  damages  for  the  alleged  conversion 
of  certain  personal  property  .claimed  by  said  Casa  Oil 
Company  and  aUeged  to  have  been  seized  and  appropri- 
ated by  said  Receiver;  iemd  that  a  citation  has  been  issued 
by  said  court  commanding  said  Receiver  to  appear  i!n  said 
cause  and  make  answer  to  the  petition  therein  at  the  next 
r^ul^r  term  of  said  court,  to  be  held  on  the  twenty-first 
day  of  November,  A.  D.  1921  ; 

It  is  ordered  that  the  Honorable  James  C.  Wilson,  Judge 
of  the  said  United  States  District  Court  for  the  Northern 
District  of  Texas,  do  show  cause  before  this  eoiut,  at 
the  Capitol  in  Washington,  in  the  District  of  Columbia, 
on  the  seventeenth  day  of  October,  A.  D.  1021,  why  a  writ 
of  prohibition  should  not  be  issued  commanding  him  to 
desist  from  further  entertaming  jurisdiction  of  said  cause. 


the  Receiver  to  make  certain  payments  rem- 
operatore  and  driUen  of  weUa. 
It  is  ordered  that  Frederic  A.  Delano,  Receiver,  be  and 
he  is  hereby  authorized,  in'his  discretion,  out  of  thirteen- 
siztettiths  of  the  net  proceeds  of  any  wdl  or  wells  in  the 
riv^-bed  area  (other  than  the  well  known  as  the  Burk 
Senator)  paid  to  him  since  April  first  1020,  to  reimburse 
to  those  operators  or  drillers  who  had  drilled  and  brought 
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into  production  such  well  or  wells,  their  actual  cost  of  such 
work;  including  a  reasonable  allowance  for  field  super- 
vision, but  excluding  any  allowance  for  general  or  office 
supervision,  and  after  deducting  a  proper  allowance  for 
the  yield  derived  by  them  from  such  well  or  wells  prior  to 
the  taking  possession  of  the.  same  by  the  Receiver, 

IrUerlocutory  Decree  declaring  the  boundary  in  gueslum 
to  be  along  the  aouih  bank  of  Red  River;  setting  down  cause 
for  hearing  as  to  its  more  definite  location;  directing  as  to 
use  of  evidence  taken  and  the  taking  of  further  evidence^  and 
appointing  a  commissioner. 

This  court  having  on  the  seventh  day  of  June,  1020,  set 
this  cam^  down  for  hearing  upon  specified  questions  of 
law,  the  hearing  hatdng  been  had,  and  the  court  having 
considered  of  the  matter,  and  having  announced  its  opinion 
and  conclusion  on  Apiil  11,  1021  [ante,  p.  70]: 

It  is  ordered,  adjudged  and  decreed  that  according  to 
the  Treaty  of  1819  between  the  United  States  and  Spain, 
as  heretofore  examined  and  construed  by  this  court  in 
the  case  of  United  States  v.  Texas,  162  U.  S.  1,  the  decree 
in  which  is  conclusive  upon  the  parties  to  this  cause,  the 
true  boundary  between  the  State  of  Oklahoma  and  the 
State  of  Texas  where  it  follows  the  course  of  the  Red 
River  from  the  100th  degree  of  west  longitude  to  the 
eastern  boundary  of  the  State  of  Oklahoma  is  along  the 
south  bank  of  Red  River.  And  as  it  still  needs  to  be 
determined  between  the  State  of  Oklahoma,  Complainanti 
and  the  United  States  of  America,  Intecvener,  on  the  one 
hand,  and  the  State  of  Texas,  on  the  other  hand,  as  to 
what  constitutes  the  south  bank  of  Red  River,*ab  to  where 
along  that  bank  the  true  boundary  line  is,  and  as  to  the 
proper  mode  of  locating  the  same  upon  the  ground  ;> 

It  is,  on  motion  of  the  State  of  Oklahoma,  concurred  in 
by  the  State  of  Texas  and  the  United  States  of  America, 
ordered  that  this  caxise  be  set  down  for  hearing  upon 
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those  questknis  on  the  ninth  day  of  January/  A.  D., 
1922. 

And  it  is  ordered  that  upon  said  hearing  the  parties 
shall  be  at  liberty  to  refer  to  and  use  the  evidence  hereto- 
fore taken  and  returned  in  this  catise  so  far  as  applicable 
to  said  question,  without  the  necessity  of  re-publication 
or  reprinting;  and  th^  shall  proceed  to  take  such  further 
evidence  as  th^y  may  desire  relatoig,  among  other  things, 
to  the  characteristics  and  regimen  of  Red  River,  the 
physical  conditions  along  the  same,  any  substantial 
changes  that  may  have  occurred  since  the  Treaty  by 
avulsions,  relictions,  erosions,  accretions,  or  other  natural 
causes,  and  the  practical  construction  and  application  of 
the  Treaty  of  1810  by  the  governments  and  States  con- 
cerned and  their  inhabitants. 

Frederick  S!  Tyler,  Esq.,  of  Washington,  D.  C,  jb  hereby 
appointed  as  commissioner  to  take  said  further  evidence 
and  report  the  same  to  the  court,  but  without  findings  or 
conclusions;  and  if  for  any  reason  said  Frederick  S.  Tyler 
shall  be  unable  to  act  as  such  commissioner,  or  to  com- 
plete his  duties  as  such,  a  commissioner,  to  act  in  his 
place  shall  be  named  by  the  Chief  Justice  or  the  senior 
Associate  Justice  of  this  Court. 

Subject  to  the  limitations  hereinafter  imposed,  the 
times  and  places  of  taking  such  testimony,  and  the  order 
of  taking  the  same,  may  be  fixed  by  stipuhtion  of  the 
parties,  and,  if  they  shall  fail  to  stipulate,  shall  be  fixed 
by  the  commissioner.  The  taking  of  testimony  shall 
coinmence  not  later  than  the  fifteenth  day  of  August, 
1921,  and  shall  be  concluded  on  or  before  the  twenty- 
ninth  day  of  October  following.  Unless  the  parties  other- 
wise stipulate,  the  evidence  in  chief  on  the  part  of  the 
United  States  shall  be  presented  first,  that  on  the  part  of 
the  State  of  Oklahoma  next,  and  that  on  the  part  of  the 
State  of  Texas  next;  and  the  rebuttal  evidence  of  the 
respective  parties  shall  be  presented  in  the  same  ordar. 
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The  hearing  on  the  counterelaun  of  the  State  of  TeiaB» 
and  the  taldng  <rf  teetimony  thereon,  is  reserved  for 
further  order. 

Forbidding  filing  of  peHHom  in  intenmlian  wUhmd 
9peeial  leave. 

It  is  ordered  that  no  petitidi  in  intervention  may  here- 
after be  filed  hardn  under  the  order  of  June  7|  1920|  except 
upon  special  leave  given  by  the  court.     {258  U.  S.  470.] 


I  ;:i 
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AFPBAL  FBOM  THB  OOUBT  OF  CLAmS. 
No.  IB.    SobniktedAFrirae^lttl.— DMidedJime^lttL 

1.  After  a  niboMl  oGmpaiiy  bad  enteied  into  a  bontiaet  to  may  tte 
m&ib  with  notioe  that  it  irould  be  subject  to  nil  poetal  laws  and 
xegulaticMis  which  were  or  mii^t  become  api>licab]e'4uriiig  the  teim 
of  the  eervioe  and  that  the  adjustment  of  compensation  based  ca 
wsiffiinei  of  the  mails  carried  during  90  woikins  days  was  sid>- 
jeet  to  further  cfdsn,  as  weB  as  fines  and  dednetkMis,  it  diseontiBued 
an  important  train  and  thereby  occasioned  a  divenion  of  part  of 
the  maili  to  other  line(»$  the  Post  Office  Department,  upon  the  ao- 
thority  <tf  the  Act  of  August  24, 1912,  c.  389,  37  Stat  539,  enacted 
after  the  contract  was  entered  into,  wd^ied  the  diverted  maih  for 
21  days  and  readjusted  the  compensation  accordini^.  Hdd,  that 
such  readjustment  did  not  violcjte  the  contract  althoui^  it  diminiriMd 
the  compensation,  and  in  part  retroactively.  P.  618.  Ddawm% 
Ladmmma  A  WmUm  R.  R.  Co.  y.  Vndad  Asfst,  219  U.  &  38ft; 
If a»7  Dmior  CosM,  251  U.  8. 326. 

2.  The  Act  of  1912,  Mipro,  allowB  the  readjustment  U/im  made  after 
a  wejf^iing  of  the  diverted  maibionly,  and  the  provko  (sinee  r»> 
pealed)  that  they  must  equal  ten  per  cent  "of  the  avenge  dafly 
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TOg^t  on  any  of  the  rcmtes  affeeted,''  refen  to  the  average  daily 
wdg^t  asoertaiiied  by  the  last  previous  general  weighing,  and  means 
ten  per  cent,  not  upon  all,  but  upon  some  one,  of  the  routes  affected. 
Pp.  614,616. 
,  3.  The  act  also  allows  the  readjustment  to  relate  back  td  the  first  of 
I  July  previous  to  the  date  of  the  act   P.  614. 

68  Ct  Oms.  641,  affirmed. 


Thb  case  IB  stated  in  the  opimon. 
Mr.  Alexander  Britten  for  appeUaat. 


Mr.  Frank  Dapie,  Jr.,  Mr.  J:  Robert  Andenfm  and 
Mr.  Joaeph  Stewart^  Special  Afisistants  to  thd  Attorney 
Genecali  for  the  United  States. 


Mb.  JusncB  HoufES  delivered  the  opinion  of  the  court. 

This  is  a  claim  for  19,429.92  additional  pay  for  carrying 
foails  between  July  1, 1912,  and  July  1, 1914.  The  claim- 
anVhad  been  transporting  them  under  an  adjustment  of 
compensation  that  expired  on  June  30,  191Q.  In  con- 
templation of  the  ucAial  quadreimial  readjustment  by 
weig^iingi  the  Postmaster  General  sent  to  the  claimant 
the  customary  f onn  of  Distance  Circulars  to  be  filled  out 
and  to  be  accompanied  by  the  latest  workmg  schedules  of 
tmins  operated  over  the  routes  concerned.  The  circular 
contained  thi9  clause:  ^' The  company  named  below  agrees 
to  accept  and  perform  mail  service  upon  the  conditions 
prescribed  by  law  and  the  r^^tions  of  the  department 
i^pplicaUe  to  Raiboad  Mail  Service."  The  claimant 
'agped  the  eireular  protestmg  against  certain  regulations, 
and  was  answered  on  June  30,  1910,  that  the  dqMurtment 
would  not  enter  into  contract  with  any  raiboad  company 
"by  which  it  might  be  excepted  from  the  operation  or  ^ect 
of  any  postal  laws  or  r^^tione  and  that  it  must  be  under* 
stood  that  fiom  the  b^pnning  of  the  contraH  term  naoied 
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and  during  the  oantinuanoe  of  the  servioe  the  oonqpaiqr 
would  be  ''subject,  as  in  the  past,  to  all  the'  postal  laws 
and  regulations  which  are  now  or  may  become  applicable 
during  the  term  of  the  service.''  In  answer  to  a  reply  to 
this  letter  it  was  reiterated  that  it  must  be  understood 
that  the  Company  would  be  ''subject,  as  in  the  past,  to 
the  usual  customs  and  practices  in  relation  to  railroad 
mail  service  as  well  as  to  the  conditions  stated  in  my 
letter''  of  June  30, 1910.  The  weighingB  took  place  and 
on  September  15,  IQlt),  by  a  notice  approved  by  the  Post- 
master General  on  S^tember  22,  the  claimant  was  in- 
formed that  the  compensation  for  route  No.  163010,  (the 
route  chiefly  concerned),  had  been  fixed  from  July  1, 1910, 
to  June  30, 1914  " (unless  otherwise  ordered)"  at  certain 
sums,  "upon  returns  showing  the  amount  and  charactBr 
of  the  service,"  for  the  usual  time — (ninety  working  days). 
The  notice  added  "This  adjustment  is  subject  to  future 
orders  and  to  fines  and  deductions,  and  is  based  on  a  serv- 
ice of  not  less  than  six  round  trips  per  week."  Tbis 
correspondence  is  relied  upon  by  the  claimant  as  a  con- 
tract fixing  its  pay  for  four  years. 

In  1906  the  claimant  had  established  a  fast  mail  train 
from  Parsons,  Kansas,  that  connected  with  the  IiViseo 
System  train  No.  3,  at  Vinita,  Oklahoma,  with  further 
connections  that  carried  the  mail  to  Houston,  Galveston 
and  San  Antonio,  Texas.  It  had  guaranteed  the  main- 
tenance of  the  service  until  July  1,  1910,  and  was  main- 
taining it  at  the  time  of  the  readjustment  in  that  year. 
Its  return  on  the  Distance  Circular  for  route  No.  163010 
eihowed  Vinita  as  a  station  where  mails  were  put  on  and 
put  ofiF  trains,  and  the  adjustment  showed  allowances  for 
mails  from  Parsons  to  ^^nita  and  from  Vfaiita  to  Texas. 
The  claimant  gave  no  notice  that  the  fast  train  would  be 

Early  id  1912,  however,  it  was  diseon- 
[,  the  Postoffice  Department  protesting  that  it  was 
a  violation  of  contract,  and  being  compiled  thereby  to 
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make  other  proviaoDs  for  the  mails  oonoemed*  Them* 
afteti  on  November  22,  1912,  the  Department  ordered 
the  mails  diverted  to  other  lines  to  be  weighed  for  twenty- 
one  days  beginning  on  November  26,  so  far  as  sueh  mafls 
cooki  be  definitdy  identified,  the  mail  not  to  be  wdgihed 
in  case  of  doubt— that  provision  of  oourse  being  favor- 
able to  the  road.  The  result  was  an  order  of  February  21, 
1913,  i^roved  by  the  Postmaster  on  March  1, 1913,  by 
which  the  compensation  on  route  No.  163010  was  dimin* 
idled  by  $10,914.04  a  year,  from  July  1,  1912,  and  thi^ 
of  two  other  routes  increased  by  $6,199.08.  Tlie  claimant 
contending  that  the  whole  proceeding  was  illegal  sues 
for  the  di£Ference  between  the  new  and  the  old  allowance 
for  the  two  years  when  the  new  ordar  was  enforced. 

The  Govenmient  justifies  the  Department's  course 
under  the  arrangement  that  we  have  recited,  the  pre- 
viously ezistmg  law  and  the  Act  of  August  24,  1912,  c. 
389,  §  4,  37  Stat.  639,  554.  ''When,  after  a  weie^iing  of 
the  mails  for  the  purpose  of  readjusting  the  compensation 
for  their  traneportation  on  a  railroad  route,  mails  are 
diverted  therefrom  or  thereto,  the  Postmaster  General 
may r  in  his  discretion,  ascertain  the  effect  of  such  diversion 
by  a  weighing  of  such  mails  for  such  number  of  successive 
working  days  as  he  may  determine,  and  have  the  wdc^ts 
stated  and  verified  to  him  as  in  other  cases,  and  readjust 
the  compensation  on  the  routes  affected  accordingly: 
Pravidedf  That  no  readjustment  shall  be  made  unless  the 
diverted  maik  equal  at  least  ten  per  centum  of  the  avera^ 
daily  weight  on.  any  of  the  routes  affected:  Provided 
further f  That  readjustment  made  hereunder  shalt^ot  take 
effect  before  July  first,  nineteen  hundred  and  twelve,  and 
shall  be  for  diversions  occurring  after  January  first,  nine- 
teen hundred  and  twelve.'^  The  claimant  contends  that 
it  had  a  contract  that  could  not  be  affected  by  this  statute 
and  that  the  statute  was  not  followed  in  what  was  done. 

The  contention  that  the  arrangement  between  the  De- 
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partment  and  the  claimaiit  was  a  contract  that  the  statute 
conld  not  affect  is  sufficiently  answered  by  DeZotoors, 
Lackawanna  &  WeOem  R.  R.  Co.  v.  United  Stales,  249  U. 
S.385,  and  The  Mail  DitfUar  Cases,  251  U.  8. 326,  coupled 
with  Uie  express  notice  that  the  railroad  would  be  ''sub- 
ject tb  all  the  postal  laws  and  r^;ulation8  which  are  now 
or  may  become  applicable  during  the  tina  of  the  service." 
Moreover  it  is  an  extravagant  interpretation  of  the  adjust- 
ment to  suppose  that  the  railroad  could  discontinue  an 
important  item  of  the  services  upon  which  the  co^^)en- 
sation  was  computed,  and  still  demand  the  same  pay. 

The  construction  of  the  statute  also  seems  to  us  to  be 
tolerably  plain  upon  the  points  mainly  argued.  Tlie 
^ect  of  the  diversion  of  mails  may  be  ascertained  by 
''a  weig^iing  of  such  mails  ''  (that  is,  very  plainly,  the 
diverted  ones)  for  such  number  of  days  as  the  Pcebmasteir 
General  may  determine.  This  is  not  a  recurrence  to  the 
expeiDsiye  quadrennial  weighing  for  ninety  days  but  a 
limited  investigation  for  a  limited  purpose.  The  resuH 
of  the  last  general  weighing,  which  is  sufficient  to  afford 
a  satisfactory  basis  for  payment,  is  accq>ted  by  the  statute 
as.  a  near  enouj^  basis  for  the  ten  per  cent,  test  that  it 
creates;  the  object  of  the  test  being  merely  to  show  that 
the  div^nsion  has  been  substantial.  The  ratio  fixed  had 
no  other  importance  than  to  indicate  a  case  for  readjust- 
ment Knd  was  not  necessary  even  for  that,  as  was  slK>wn 
by  the  repeal  of  the  proviso  in  a  few  years.  Act  of  May 
18,  1916,  c.  126,  §  5,  39  Stat.  159,  161. 

The  statute  itself  conten]^Iates  a  readjustment  in 
respect  of  past  services,  since  it  was  not  approved  untfl 
August  24, 1912,  and  allows  a  readjustment  from  the  first 
of  the  i»?evious  July.  As  the  change  in  the  pay  is  made 
in  respect  of  a  change  that  hsas  occurred  in  the  service  l^ 
which  the  current  pay  was  fixed,  the  raiboad  suffers  no 
injustice,  and,  as  we  have  said,  by  the  terms  of  its  arrange* 
ment  it  took  the  risk  of  such  a  statute  being  passed. 
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Tliere  b  an  ambiguity  in  the  words  ''ten  per  centum 
an  any  of  the  routes  affeeted.''  Tlie  raihx)ad  seems  to 
have  oonteuded  that  they  i^equired  the  diverted  maib  to 
equal  ten  per  cent,  of  the  average  daily  weight  on  all  of 
the  routes  affected.  The  Department  construed  them 
to  mean  that  it  was  enou|^  if  the  diyersion  amounted 
to  the  ten  per  cent»  on  any  one  of  the  routes.  The  first 
interpretation  that  occurs  to  a  reader  may  be  that  the 
routes  are  considered  separatdy  and  that  no  readjust- 
ment shall  be  made  in  respect  of  any  route  unless  the 
diverson  on  the  route  equals  ten  per  cent.  But  the  routes 
mentioned  are  supposed  to  be  all  affected  by  the  same 
diversion  and  thereforo  are  considered  collectively.  If  a 
readjustment  is  made  as  to  one  route  it  is  reasonable  to 
take  into  account  the  offsets  on  others  arising  from  the 
same  change.  That  being  so  there  is  a  literal  plausibility 
in  the  railroad's  contention — ^but  having  in  mind  what 
we  have  suggested  to  be  the  only  purpose  of  the  requivc- 
menti  we  are  diqMsed  to  accept  the  construction  adopted 
by  the  DqMurtment  and  the  Court  of  Claims,  that  the 
statute  denies  a  readjustment  only  if  the  diverted  mails 
do  not  equal  ten  per  cent,  of  the  average  daily  wei|^t 
upon  any,  that  is,  upon  some  one  of  the  routes.  If  the 
pioviso  iBid  meant  them  to  amoimt  to  ten  per  cent,  upon 
aH  the  routes,  ^^^H"  not  ''any''  is  the  word  that  naturaQy 
would  have  been  used* 

Judgmml  affinmd. 
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EX  PARTE  IN  THE  MATTER  OP  HUSSEIN  LXJTFI 
BEY,  MASTER  OF  THE  GUL  DJEMAL,  PETI- 
TIONER. 

MOTION  FOR  LEAVB  TO  FILE  VETmOK'  FOB  A  WRIT  OF  PRO- 
HIBITION AND  A  WRIT  OF  1CANDA1CU8. 

No.  — ,  Original.    Motkm  submiUed  Februaiy  28,  1821.— Deoidad 

June  0,  1921. 


1.  The  qaestions  whether  a  ship  of  a  foreign  govemmeQt,  iriiidi  it 
uses  arjd  operates  as  a  merchuit  vcssoly  is,  within  the  watem  of  the 
United  States,  immune  from  process  in  admiralty  suits  to  enforae 
claims  for  wharfage  and  supplies,  and  whether  such  immunity 
properly  can  be  claimed  for  a  ship  of  a  government  vAdcL  hn% 
severed  and  not  resumed  diplomatic  relations  with  the  United  States, 
are  deliatable  questions.    P.  618. 

2.  The  granting  or  refusal  of  the  writs  of  prohibition  and  mandamus 
to  restrain  and  correct  aUeged  excesses  of  jurisdiction  by  the  Dis- 
trict 0>urt  in  admiralty,  is  disoretaonaiy  when  the  jurisdictian  of 
that  oc*urt  is  debatable.   P.  619. 

Leave  denied. 

The  facts  are  stated  in  the  opinion,  post,  618. 

Mr.  John  M.  Woolaey,  Mr.  Frank  J.  McCamuU  and 
Mr.  Wmiam  A.  Piirringtan,  for  petitioner: 

There  is  not  any  other  available  remedy  than  that 
now  sought  from  this  court. . 

The  order  sustaining  the  exceptions  to  the  plea  in  abate- 
ment and  overruling  the  plea  is  not  a  final  order  and, 
hence,  is  not  appealable  to  the  Circuit  Court  of  AppMls. 
Montgomery  v.  Anderson,  21  How.  386;  Cushing  \\  Lcdrd, 
107  U.  S.  69;  McLish  v.  Roff,  141  U.  S.  661;  Bender  v. 
Pennsylvania  Co.,  148  U.  S.  502;  Hohorsl  v.  Hamburg- 
American  Packet  Co.,  148  U.  S.  262. 

If  it  had  been  a  final  order  it  would  not  have  been 
directly  appealab*e  to  this  court  under  §  238,  Jud.  Code, 
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because  it  does  not  involve  the  question  of  the  jurisdiction 
of  the  court  ius  a  federal  court,  because  the  court  has 
jurisdiction  of  the  subject-matter  of  the  suit. 

The  only  question  is  the  jurisdiction  of  any  court  ov^ 
the  steamship  GiU  Djemal  in  her  present  status,  and  that 
is  a  question  of  fiabiUty  and  not  jurisdiction.  The  Attualr 
Oa,  238  Fed.  Rep.  909. 

It  is  only  questions  of  the  jxirisdiction  of  the  court 
as  a  federal  eourt  that  are  directly  appealable  imder  §  238. 
LainwOle  Trua  Co.  v.  Knott,  191  U.  S.  225,  230;  United 
States  V.  CimgresB  Construction  Co.,  222  U.  S.  199;  Male 
V.  Atchison,  Topeka  A  Santa  Fe  Ry.  Co.,  240  U.  S.  97. 

It  IS  not  possible  to  obtain  a  writ  of  prohibition  from 
the  Circuit  Court  of  Appeals.  Muir  v.  ChatfieU,  255 
Fed.  Rep.  24. 

It  is  not  possible  to  try  a  case  of  this  kind  and  at  the 
same  time  maint,ain  the  immunity  which  it  is  necessary 
to  maintain  in  order  to  preserve  the  rights  of  the  sovereign. 
A  case  cannot  be  tried  without  submitting  to  the  jxms- 
dictkm  of  the  court.  The  filing  of  a  bond  would  at  once 
waive  immunity.  The  Luigi,  230  Fed.  Rep.  493.  It  is 
only  a  sovereign  or  his  representative  that  can  chum 
sovereign  immunity.    The  Crimdon,  35  T.  L.  R.  81,  82. 

The  relief  herein  prayed  for  is,  therefore,  appropriate 
and  is  apparently  the  only  relief  procurable. ' 

There  is  ample  precedent  for  the  granting  of  a  writ  of 
prohibition  in  a  case  of  this  kind.  Smith  v.  Whitney,  116 
U.  S,  167,  173;  In  re  Rice,  155  U.  S.  396,  402j  In  re  New 
York  A  Porto  Rico  S.  S.  Co.,  155  U.  S.  523,  531. 

The  first  reported  instance  of  a  writ  of  prohibition 
in  this  court  is,  we  believe,  the  case  of  Undied  States^  v. 
Peters,  3  Dall.  121  (1795),  in  which  the  question  raised 
was  a  question  of  immunity  of  an  arrested  corvette.  The 
Cassius,  belonging  to  the  French  Republic  and  in  which 
the  writ  of  prohibition  was  granted.  To  the  same  effect 
in  principle  are:   In  re  Bate,  135  U.  S.  403;  In  re  Cooper, 
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188  U.  S.  404;  In  re  Cooper,  143  U.  S.  472;  Ex  parte 
Indiana  TfaneportatUm  Co.,  244  U,  S.  456;  Ex  parte 
E(utan,95T3.8.(i8,77. 

Mb.  JusncB  Van  DsYANiiBB  delivered  the  opinkm  of 
the  court. 

This  is  a  motion  for  leave  to  file  a  petitkm  for  a  writ  of 
prohibition  and  a  writ  of  maadamuB.  'The  circumatanoes 
leading  up  to  the  motion  can  be  shortly  stated.  Tlie 
Steamship  Old  Djemal,  now  in  the  Port  of  New  York,  was 
arrested  and  is  being  held  under  process  issued  against 
her  in  several  suits  ^n  admiralty  in  the  District  Court  for 
that  district.  She  is  a  merchant  ship  and  came  from 
Constantinople  to  New  York  under  a  time  charterpartyi 
for  a  purely  co&mercial  purpose,  shortly  bef<Nre  the  suits 
were  brouj^t.  The  claims  sought  to  be  enforced  in  them 
amount  to  $80,585  and  are  for  wharfagBi  fuel,  supplies 
and  other  necessaries  f lunished  to  the  shq>  at  Gibraltar  in 
the  course  of  her  voyage  and  at  New  York,  after  her 
arrival.  Her  master,  Hussein  Lutfi  B^,  appearing 
specially  in  the  suits,  applied  to  have  hetv^tSSSbdi  ttom 
arrest,  and  in  support  of  his  application  ailleged  that  she 
was  owned,  manned  and  operated  by  the  Turkidi  or 
Ottoman  Government,  that  she  therefore  was  not  subject 
to  the  court's  process  and  that  he,  as  the  rqxresentative 
and  agent  of  that  goveinment,  was  her  true  and  lawful 
bailee  and  as  such  entitied  to  her  immediate  possession. 
The  court  declined  to  order  her  release,  and  in  the  petition 
now  proffered  the  master  seeks  a  writ  of  prohibititm  f or- 
biddhig  further  proceedings  in  the  suits  and  a  writ  cH 
mandamus  commanding  that  the  order  denying  his 
application  be  vacated  and  another  entered  releasing 
the  ship.  Tie  questions  involved  are,  first,  whether  the 
ship  of  a  foreign  govemmWtt  which  it  uses  and  operates 
as  a  merchant  vessel  is,  when  within  the  waters  of  the 
United  States,  immune  from  process  in  suits  such  as  have 
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been  described;  and,  secondly,  whether  such  immunily 
properly  can  be  dahned  in  respect  of  the  ship  of  a  govern- 
ment which  has  severed  and  not  resumed  diplomatic  re- 
lations with  the  United  States.  Both  questions  are  im- 
portant and  also  new.  Their  proper  solution  is  not  plain 
but  debatable.  This  is  frankly  recogniaed  in  the  brief 
supporting  the  motion.  Even  in  admiralty  cases  a  writ 
of  prohibition  goes  as  a  matter  of  right  only  wh^re  the 
absence  of  jurisdiction  is  plain.  Where  the  jurisdiction 
is  debatable  the  granting  or  refusal  of  tha  writ  is  discre- 
tionary. Ex  parte  Muir,  254  U.  S.  522.  It  is  not  plain 
that  there  is  an  absence  of  jurisdidion  here,  for  the  ques- 
tion is  an  open  one  and  of  uncertain  solution.  On  appli*? 
cation  to  the  State  Department,  it  declined  to  ask  the 
Attorney  General  to  present  to  the  District  Court  a 
suggestion  avowiog  that  the  ship  belonged  to  the  Turkish 
or  Ottoman  Government  and  was  immune  from  seizure. 
We  regard  the  situation  as  one  in  which  to  refuse  tte  writ 
would  he  a  proper  exercise  of  discretion.  There  are 
strongw  reasons  against  granting  ik  writ  of  mandamus. 

Leave  tofiie  peHtian  denied. 


<••»• 


THE  TEXAS  COMPANY  v.  HOGARTH  SHIPPING 
COMPANY,  LTD.,  OWNER  OF  THE  STEAMSHIP 
BARON  OGILVY,  ET  AL. 

CBSnORAJU  TO  THB  dBCCIT  OOtJBT  OV  AFPDAIS  FOB  IBB 

8BCOND  cntcmr. 


No.  M5.    Aisoad  Januaiy  2S,  27,  1821.— Decided  June  e,  1321. 

1.  A  voyage  charterparty  for  a  vessel  to  be  named,  with  no  provisioQ 
for  a  substitution,  under  which  a  vessel  has  been  selected,  is  to  be 
treated  thenceforth  as  a  contract  for  that  particular  vessel.   P.  627. 
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2.  Eaar  in  permittiDg  Ihe  Britiah  kwtmmmAmfe  to  intarene,  as  amkm 
curuBf  and  to  proaent  a  oertifieate  hynmmg  the  raqqiBitioii  of  the 
ship  here  in  qiieation  as  an  act  of  hia  fovenm^t.  Mi  not  pnqj- 

.    udiciaL   P.  829.  ' 

8.  A  British  ship,  owned  l^  a  British  oorporatkm,  was  subject  to 
requisition  l^  the  British  Government  for  mr  purposes  iAuHb  in 
Britiah  waters  preparing  for  serviee  under  a  vosra^e  charterparty 
made  in  tttis  country  with  an  American  corporation*    Pp.  028^  68L 

4.  A  tdegraphic  requisition  treated  as  binding  in  the  practice  of  the 
British  Goveinment,  and  f <rilowed  by  use  of  the  ship  as  a  government 
transport  and  compensation  of  tiie  owner  theiefory  Mi  valid. 
P.  «28. 

6.  Where  a  ship  is  rendered  unavaiUbk  for  the  peffoimance  of  a  flhai^ 
terpar^  by  ^  ^'siid  requisition  of  government,  not  invited  by  the 
owner  or  provided  f (nt  in  the  contract,  for  a  aervice  like^  to  extend 
(which  in  this  case  did  extend)  bqrond  the  time  for  the  projected 
charl^  voyage,  the  owner  is  excused  from  petfoimance.    P.  690. 

6.  The  contract  v^^uit  be  deemed  to  have  been  entered  into  subject 
to  an  im](Mied  conditkm  that,  in  such  an  event,  it  shouU  be  at  an 
end  and  the  parties  absolved  fnmi  further  liability  under  it  P.68L 

267  Fed.  Eq>.  1Q23,  affirmed.  • 

Cbbteorabi  to  review  a  decree  of  the  CSr^^  Court  of 
Appeals  aflSrming  ia  decree  of  the  District  Court  in  admir- 
alty.    Hie  facts  are  stated  in  the  opinioQi  pad,  625. 

Mr.  John  W.  Chiffin  for  petitioner: 

In  the  absence  of  a  restraints-of -princes  daussi  the 
shipowner's  obligation  under  the  charteiparty  was  abso- 
hitCi  and  prevention  by  foreign  law  was  not  a  defense. 

Where  a  shipowner  enters  into  an  absohite  covenant 
to  carry  a  cargo,  without  protecting  himself  by  ezceptions^ 
he  is  bound  to  perform  it  or  to  pay  damages.  An  examin- 
ation of  the  charter  in  suit  shows  that  it  contains  no 
exception  whatever  applicable  to  the  situation.  Spenee 
V.  Chodurick,  10  Q.  B.  517;  Jacobs  v.  Credit  Lyemnms,  12 
Q.  B.  D.  589;  Howland  v.  Greenway,  22  Hovir.  491;  The 
Harriman,  9  Wall.  161;  Blight  v.  Page,  3  Bos.  &  P.  295; 
Barker  v.  Hodgson,  3  Maule  A  S.  267;  Northern  Pacific 
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By.  Co.  V.  Ammoan  Trading  Co.,  185  U.  S.  480;  Adimore 
y.  Cox,  L.  R.  [1899]  1  Q.  B.  D.  436;  Blaekbum  Bobbin  Co. 
V.  AUm,  [1918]  1KB.  540;  SunPtinting  Asoodation  r. 
Mo&re,  183  U.  S.  642;  Carnegie  Sted  Co.  v.  United  States, 
240  U.  8.  150;  Chicago,  Milwaukee  A  SL  Paid  By.  Co.  v. 
Hoyt,  149  tr.  S.  1, 14;  Columbue  By.  Co.  y.  Columbus,  249 
U.  a.  399,  412;  DemoU  v.  Jjones,  2  Wall.  1;  United  States 
V.  Ctteasan,  175  U.  S.  588,  602;  Jones  v.  United  States,  96 
XT.  S.  24;  Berg  v.  Bridcson,  234  Fed.  Rep.  817;  Bederial^ 
HMagei  Amis  v.  Unieersal  Transportation  Co.,  250  Fed. 
Bq>.  400;  BiOards  v.  TTrMcftiMr,  174  Ajqp.  Div.  484; 
A&<i0«eUba6e(  FnifiJb  v.  Namqua  Copper  Co.,  36  T.  L.  R. 
438.  Fumess,  Withy  A  Co.  y.  Bederi  Banco  [1017]  2  K.B. 
873,  distinguiAed. 

The  law  has  long  been  settled  to  the  effect  that,  where 
there  is  an  absohite  oUigationi  dtCleulty  or. even  m^os- 
sibility  of  performance  is  no  defense,  except  in  cases  of 
personal  disability  preventing  performance  of  a  contract 
for  personal  servicei  destruction  of  the  subject-matter 
iqxm  the  continued'  eidstence  of  which  the  contnust 
depends^  and  prohibition  by  domestic  law. 

The  ship  did  not  cease  to  exist,  any  more  than  if  she  had 
been  delayed  by  stranding  or  by  collision,  or  by  any  other 
obstacle.  She  was  merely  •subjected  to  a  restraint  (assuni* 
ing  that  the  requisition  was  valid)  of  a  Idncl  not  excepted 
in  the  charter  and  not  permanent  in  its  nature.  Such  a 
situation  cannot  be  tnated  as  an  inst4ince  of  destruction 
of  the  subject-matter  of  the  contract.  It  is  singly  -a 
case  where  performai^ce  has  been  rendered  impossible 
for  the  moment  by  foreign  law. 

llie  case  presents  merdy  another  instance  of  prevention 
by  foreign  law  of  the  performance  of  an  American  con- 
tract-rthe  samue  situation  which  has  been  so  often  and  so 
uniformly  dealt  with  by  the  courts  both  of  this  country 
and  of  Eni^d.  8  Elliott  on  Contracts,  par.  1891;  2 
PsrsoDSy  Contracts,  9th  ed.,  p,  828;  Lealoe,  Contracts, 
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6th  ed.,  p.  510;  Wald's  Pollock  on  CkmtractSi  3d  ed.,  p. 
530;  Williston,  Sales,  §  661 ;  Scrutton  on  CSiarter-Fteties, 
9th  ed.,  p.  11;  Bichqrds  v.  Wreschner,  174  App.  Div.  484; 
Kirky.Otbb8,lH.&N.S10;Bmkery.Hodg8<m,3M.AB. 
267;  Oalea  v.  Ooddloe,  101  U.  S.  612;  BeMon  v.  Atwood, 
13  Maiyland,  20;  Oiffard  v.  WaUs,  L.  R.  5  C.  P.  577,  586; 
Hare  y.  WkUkore,  2  Cowp.  784;  Atkiman  v.  Ritefde,  15 
East,  530;  Blight  v.  Page,  3  B.  &  P.  205;  l^aerde  v.  Inn- 
combe,  16  East,  201;  Jaccbe  V.  Credit  LjfonnaiB,  12  Q.  B.  D. 
680;  BlaMum  BMrin  Ca.  v.  Allen,  [1918]  1  ^  B.  540; 
Trimddd  Shipping  Ca.  y.  Ahtan  &  Ca.,  [1920]  A.  C.  888; 
Diiffv.  Lawrence,  3  Johns.  Cas.  162;  Hdgcke  y.  Depew,  2 
Ben.  .334;  Beebe  y.  Jahnean,  19  Wend.  500;  Ye  Seng  Ca.  y. 
Catbitt,  9  !Fed.  Rep.  423;  Tv>eedie  Trading  Ca.  v.  McDonald 
Ca.,  114  Fed.  Rep.  985;  Spence  v.  Chadurick,  10  Q.  B.  517; 
Swayne  A  Hayt  v.  Ev&rett,  255  Fed.  Rep.  71;  Taylor  v. 
fionntor,  16  Wall.  366. 

The  forcing  authorities  indicate  what  has  always  been 
constdored  clear  law— that,  in  the  absence  of  aneioeption  in 
.the  contract,  the  interference  of  a  foreign  government  pre- 
venting the  perforpiance  of  the  contract  is  not  a  legal  eccuse. 
Tliis  is  well  settled  both  m  England  and  in  this  coimtiy  • 

The  District  Court  souj^t  to  bring  the  present  case 
within  the  authorities  by  calling  it  a  case  where  the  vessel 
had  b^me  non-existent.  This.is  a  mere  figure  of  q[ieeclL 
It  migjit  equally  well  be  said  that,  whenever  thd  act  of  a 
foreign  government  prevents  the  loading  of  a  cargo,  that 
cargo  is  non-existjent,  and  yet  in  case  after  case  it  has  been 
held  that  liability  exists  under  sueh  circtimstances.  In- 
deed, any  case  of  impossibili^  mi^t  be  stated  in  the  same 
sort  of  figurative  language.  Where  there  is  truly  destruc- 
tion of  the  subject-matter,  a  peculiar  situation  is  created, 
with  which  the  law  usually  deals  by  declaring,  as*  the 
fairest  solution,  that  the  contract  is  annulled.  But  where, 
the  subject-matter  being  intact,  an  obstacle  arises  to 
performance  by  oneparty,  the  questaonis:  b  the  nature 
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of  the  obstacle  such  that,  under  the  law  or  according  fa 
the  provisioDs  of  the  contract,  the  default  is  eonnised? 

There  was  no  frustration  of  the  charter.  If  the  doctrine 
of  frustration  is  lulled  to  cases  where  performance  is 
prevented  1^  foreign  law,  then  either  the  gsiieral  rule 
must  be  overturned  (whidi  is  inconceivable)  or  else  sueh 
cases  must  be  treated  as  exceptional,  and  a  new  rule  of 
law  must  be  established  to  cover  them. 

The  doctrine  of  frustration  appears  to  be. an  effort  to 
correct  what,  in  some  cases,  has  been  regarded  as  the  in- 
justice of  enforcing  a  contnust  under  circumstances  funda* 
mentally  different  from  those  which  the  parties  foresaw 
or  could  reasonably  have  been  eaqiected  to  foresee.  Hie 
court  in  effect  makes  for  the  parties  a  new  contract;  or, 
petfaaps  more  accurately,  declines  to  enforce,  for  equitable 
reasons,  the  contract  which  the  parties  themselves  have 
made.  . 

Only  in  a  case  of  the  idainest  need  flhould  such  a  remec^ 
beapplied,  and  it  should  never  be  applied  to  a  case  where 
the  parties  must  have  had  the  contingency  in  contem- 
plation and  simply  failed  to  provide  for  it.  Under  those 
drcumstances^  it  is  submitted,  no  court  can  annul  this 
or  any  other  contract. 

The  so-called  doctrine  of  frustration  is.  really  new  in 
name  rather  than  in  nature.  Nterly  all  the  cases  are 
simply  instances  of  the  well  recognised  types  of  impos- 
ability.  No  court  has  held  a  contract  frustrated  unless 
the  obstacle  clearly  appeared  to  be  such  ap  necessarily  to 
pos^xme  the  performance  of  the  contiAct  beyond  the 
time  "wbm  it.  would  be  fair  or  rcMonable  to  require  the 
parties  to  perform  it.  Citing  and  applying  or  distinguish* 
ingthefoUowing:A0omi;iIde7VYin<por(  CovTM^^  Vac^ 
iitim  Oa  Co.,  248  U.  S.  377;  TAe  ^ttmprifisamn  Ceca>€,  244 
XT.  S.  12;  Cohmbus  RaUwav  Co.  v.  Columbua,  240  U.  S.'SOO; 
The(nmere9k,2MFed.Iiep.776;TheIdeofMu^ 
Bq>.  798;  Lewis  v.  Mawimckd^  216  Fed.  Bq^  710;  Admirdl 
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Shipping  Co.  v.  Weidner  &  Co.,  [1916]  1  E.  B.  429;  Jodb- 
wn  V.  Union  Marine  Ins.  Co.,  L.  R.  8  C.  P.  572;  L.  R. 
10  C.  P.  125;  Bank  Line  v.  Capd  A  Co.,  [1919]  A.  G.  435; 
Tamplin  S.  S.  Co.  v.  Anglo-Mexican  Co.,  [1916]  2  A.  C. 
397;  Oeipd  v.  Smith,  L.  R.  7  Q.  B.  404;  ScoOith  Naxigaiion 
Co.  V. SUmter  &  Co.,  [1917]  1KB.  222; Countess  </  War- 
trick  S.  S.  Co.  V.  Nided  SocieU  Anongme,  [191&]  1  E.  B. 
372;  Modem  Transp.  Co.  v.  Ihmeric  S.  S.  Co.,  [1917] 

1  E.  B.  370;  Chinese  Mining  Co.  v.  Sak,  [1917]  2  KB. 
599;  MiBar  &  Co.  v.  Taylor  &  Co.,  32  T.  L.  R.  161; 
L.  R.  [1916]  1  K  B.  402;  AwSin  Baldwin  &  Co.  v.  Turner 
&  Co.,  36  T.  L.  R.  769;  Uoyd  Royal  Beige  v.  Stathatos,  33 
T.  L.  R.  390;  34  T.  L.  R.  70;  Blackburn  Bobbin  Co.  v. 
Allen  Co.,  [1918]  1  K  B.  540;  2  K  B.  467;  Hudson  v.  HUl, 

2  Asp.  M.  C.  278;  Jones  v.  Holm,  2  Ex.  335;  The  Progreso, 
50  Fed.  Rep.  835;  The  Star  oj  Hope,  1  Hask.  36;  Hadley  v. 
Clarke,  8  Term.  Rep.  259;  The  Pabria,  L.  R.,  3  A.  4b  E.  436; 
Hvrst  V.  Usbom,  25  L.  J.  C.  P.  208;  Assicurogioni  CfeneraU 
dk  Co.  V.  Bessie  Morris  S.  S.  Co.,  [1892]  2  Q.  B.  652;  Clark 
v.  Massadmsetts  Fire  Insurance  Co.,  2  Pick.  104;  In  re 
Shipton,  Anderson  &  Co.,  [1915]  3  KB.  676;  Nidodfl  dt 
Knight  v.  Ashton,  Edridge  &  Co.,  [1901]  2  K  B.  126; 
Ta^  V.  Caldwea,  3  B.  &  S.  826;  Metropolitm  Water 
Board  v.  Dick,  Kerr  dk  Co.,  [1918]  A.  G.  128. 

In  order  to  enicoeed  under  the  facts  of  this  e$B8,  Hie 
owners  must  establish  that  the  mere  fact  of  requnitiQii, 
ipso  facto  and  without  more,  as  matter  of  law,  termiiiated 
tiiie  charter.  Without  an  exception,  without  proof  ci  the 
probable  length  of  the  requisition,  without  any  facts  in 
the  record  from  which  the  court  can  reach  a  conchioMi 
about  its  probable  length,  theie  is  nothing  here  but  the 
mere  fact  that  the  vessel  was  requisitioned.  No  case  has 
ever  held  that  this  alone  is  enou^  to  aoeinnpliBh  frustra- 
tion; numerous  cases  have  hdd  the  contraiy. 

Hie  alleged  requisition  was  not  a  legally  valid  requisitioin. 
The  dqtlomatic  officers  of  a  f ordgn  government  eaimot»  fagr 
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exr  parte  istatemeDts,  preclude  the  ocmrts  of  the  United 
States  from  ascertaining  the  true  facts  with  regard  to  it; 
nor  should  the  coiurts  of  the  United  States  receive  or  aot 
on  such  statements,  at  least  tmless  made  through  and 
with  the  sanction  of  the  Department  of  State. 

Whether  or  not  the  requisition  was  valid,  the  employ^ 
ment  of  the  Baron  OgUvy  from  April  to  October,  1015,  was 
not  under  any  requiation  but  under  a  voluntary  charter, 
and  the  eertlGcate  of  the  British  Embaa^  should  not  be 
construed  as  contradicting  this  undisputed  fact. 

The  respondents,  after  the  happening  of  the  alleged 
lequisitfon,  did  not  make  efforts  to  secure  the  release  of 
the  vessel  or  to  substitute  other  tonnage. 

Mr.  John  M.  Woolaey  for  respondents. 

Mr.  Frederic  B.  Coudert  and  Mr.  Howard  Tfiayer  Kinga^ 
huryi  by  leave  of  court,  filed  a  brief  on  behalf  of  .^  British 
Embassy  as  amicus  curiae. 

Mb.  Justigs  Van  Devantbe  delivered  the  opinion  of 

the  coiul;. 

■  •  •  •        ■ 

This  is  a  suit  in  admirality  to  recover  damages  for  an 
alleged  breach  of  a  voyage  charterparty  entered  into  in 
New  York,  February  6,  1915,  between,  a  British  corpo- 
mtion,  which  owned  the  Baron  Ogilvy  and  otheip  freight 
ships,  and  a  Texas  corporation,  which  was  engaged  in 
shipping  find  marketing  i)etroleum  products.  Thech^rtei"- 
party  did  not  name  a  particular  ship  as  the  subject  of  the 
hiring,  but  required  that  one  of  a  certain  type  be  desig- 
nated &om  among  the  ships,  of  the  British  company,  jcm 
or  before- March  15.  In  due  time.that  company  nvned 
the  Baron  OgHvy  and  the  Texas  company  assented.  The 
intended  voyage  was  from  a  port  in  Texas  to  another  in 
SQuth  Africa  with  a  full  cargo  of  refined  petroleum  in  casesi 
^e  ship  was  to  be  tendered  at  the  initial  port  ready  to 
load  between  April  15  and  May  15,  1915,  and  in  case  of 


626  OCTOBER  TERM,  1920. 

Opiiiioa  of  the  Court.  256  U.S. 

default  the  Texi»  company  was  given  the  optkm  of  can^ 
oeling  or  maintaiining  the  charterparty.  If  the  vesBd 
waa  ihen  at  that  port,  the  option  was  to  be  exercised  at 
once  and  if  she  was  not  thai  tfa^re.  it  was  to  be  exercised 
within  twenty-four  hours  after  her  arrival*  There  was 
no  clause  expTeaelky  excepting  restraints  of  prinoesi  etc. 
April  10,  1916^  the  Baron  OgibVf  while  in  British  waten 
and  being  provisioned  for  the  intended  voyage,  was 
requisitioned  by  the  British  Government  aixl  pressed 
into  its  war  service,  in  which  shie  continuously  was  re- 
tained until  October  20,  following.  On  April  12  the 
British  conqi^ny  notified  the  Texas  company  tiiat  the 
vessel  had  been  requiaticmed  and  therefore  would  not  be 
available  to  carry  out  the  charterparty.  The  Texas 
company  thereupon  procured^  another  vessel  to  make 
the  voyage  «t  the  time  intendbd,  but.  at  an  increased 
freis^t  rate/ and  subsequentiy  brought  this  suit  against 
the  British  company  on  ^the  theory  that  the  latter  had 
broken  the  charterparty  and  was  liable  in  damages  for 
the  difference  between  the  «rate  which  it  was  to  recdva 
and  that  actually  paid  to  the  other  vessel  On  the  final 
hearing  the  District  Court  rendered  a  decree  for  the 
respondent,  the  principal  groimds  of  the  decision  being 
(a)  that  when  in  accordance  with  the  terms  of  the  charter^ 
party  the  Baron.Ogihy  was  named  as  the  ship  to  make 
the  voyage  the  contract  became  an  ordinaiy  voyage 
charterparty  for  that  i^p,  and  none  other,  and  (b)  that 
that  ship,  before  the  time  for  the  voyage,  was  taken  in 
ifwifum  by  the  owner's  government  .for  war  use  for  a 
period  likely  to  extend^beyond  the  tir^e  for  the  intended 
voyage  and  that  this  dissolved  the  charterparty  and 
excused  the  owner  from  ftunishing  tl^  ship^v  266  Fed. 
Rep.  375.  The  decree  was  aMrmed  by  the  Circuit  Court 
of  Appeals,  267  Fed.  Rep;  1023;  and  a  writ  of  certiorari 
brings  the  case  here.  264  IT.  S.  626. 
We  a|pree  that  after  the  designation  df  the  B<mm  Ogihyf 
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conformably  to  a  providon  in  the  charterparty,  every 
element  of  an  ordinary  voyage  charterparty  f or  a  par- 
ticular ship  was  present.  It  was  then  as  if  that  vessd 
had  been  named  at  the  outset.  And,  as  there  was  no  pro^ 
vision  for  substituting  another  ship,  there  was  no  obli- 
gation on  the  part  of  the  owner  to  furnish,  nor  on  the 
part  of  the  charterer  to  accept,  another.  NickoU  ik  Knight 
v..  AakUm,  Edridge  A  Co.,  [1901]  2KB.  126,  131.  The 
contract  related  to  a  particular  ship  just  as  it  related  to 
a  particular  voyage.  Neither  could  be  changed  without 
departing  frcmi  the  contract,  which  Qpuld  not  be  done 
without  the  consent  of  both  partjee. 

The  libelant  challenges  the  good  faith  of  the  owner  and 
seeks  by  taking  mere  f ragmeiits  of  the  evidence  here  and 
there  to  show  that  the  owner  invited  the  requisition, 
welcomed  it  as  promising  a  better  cetum  than  the  charter- 
party,  and  in  effect  yolimtarily  tiifned  the  vessel  over  to 
the  gov^nment.  But  the  fragments  to  which  attention 
is  invited  must  be  read  with  the  contact  and  all  the  evi- 
dence must  be  considered^  When  this  is  done  it  becomes 
very  plain  that  there  is  no  basis  for  the  challengi^.  The 
owner  made  the  usual  preparations  for  complying. with 
the  charterparty,  earnestly  sought  to  prevent  ^the  req- 
uisitioning of  the  vessel^  urged  the  existence  of  the 
charterparty  as  a  reason  for  leaving  ha*  free,  and  respect^ 
the  requisition,  when  made,  because  no  other  course  was' 
reasonably  open.  It  may  not  be  material,  but  in  fact  the 
charterparty  gave  promise  of  a  better  return  and  called 
for  a  service  which  would  be  less  hazardous.  The  vessel 
was  taken  by  the  government  for  the  use  to  which  she 
was  subjected  and  after  the  taking  the  owner  agreed  to 
furnish  certain  additional  facilities  by  reason  of  which  a 
higher  compensation  was  obtained  thim  otherwise  would 
have  been  allowed.  B^ond  this  the  owner  was  accorded 
no  voice  in  the  matter. 

As  the  ship  was  British  and  in  British  waters  and  the 
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owner  waa  a  British  corporation  the  power  of  the  British 
Government  to  requisition  the  ship  is  beyond ,  questkm. 
But  the  hbeilant  insists  that  those  who  assumed  to  eiert 
this  power  did  not  proceed  in  the  mode  prescribed  and 
therefore  that  the  requisition  was  invalid.  The  facts 
adequately  proved  are  as  follows:  A  Royal  Prodamar 
tion  of  August  3,  1914^  authorized  and  empowered  the 
Lords  Commissioners  of  the  Admiralty  ''by  warrant  undjBr 
the  hand  of  their  Secretary  "  ''to  requisition  and  take 
up  ''  British  vessels  within  British  waters  for  use  as  trans- 
ports and  auxiliaries.  Tlie  Baron  OgUvy  was  requisitioned 
by  an 'order  of  the  Lords  Commissioners  and  the  order 
was  communicated  to  the  owner  by  a  telegram  signed 
"Transports  "  and  saying:  "SS.  Bar(m  Ogilvy  ia  requisi- 
tioned under  Royal  Proclamation  for  government  service/' 
The  telegram  was  sent  by  the  Assistant  Director  oiT  Mili- 
tary Sea  Transports,  the  officer  thrpu^  idiom  requisi- 
tioning orders  were  executed.  This  was  the  usual  mode 
of  communicating  such  orders.  Formal  warrants  never 
were  issued.  Generally,  the  telegraphic  communication 
was  followed,  after  a  time,  by  a  letter  of  like  import  bear^ 
ing  a  block  (printed)  signature  of  the  Secretary;  but  in' 
this  instance,  through  an  error  in  office  routine,  no. letter 
was  sent.  These  letters  were  intended  to  be  conobprativey 
but  were  not  deemed  essential;  and  in  actual  practice  the 
Lords  Commissipn^B  and  those  who  executed  their  orders 
proceeded  on  the  theory  that  the  ship  was  taken  when 
the  order  was  received  by  the  owner,  however  the  order 
was  communicated,  and  that  a  telegraphiccommunication 
of  it  was  effective  and  must  be  obeyed.  Indeed,  the  evi- 
dence is  that  if  the  telegraphic  order  was  not  obeyed  the 
vessel  would  be  taken  by  force.  The  owner  here— six 
of  whose  ships  had  been  requisitioned  theretofbre-^so 
understood  the  practice  and  respected  the  order.  It  does 
not  appear  that  the  government  at  any  time  or  in  any 
way  disapproved  of  the  practice,  but  does  appear  that  in 
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this  instanee  the  govenunent  treated  the  telegraphic  order 
as  effective  by  usmg  the  i^p  as  a  transport  for  more  than 
six  months  and  compensating  the  owner  accordingly. 
In  these  drcumstanceSi  the  cohtention  that  the  requisition 
was  in^^d  is  quite  untenable.  Whether  in  different 
circimistances  it  could  and  should  be  pronounced  mvalid 
here  we  need  not  ccmsider.  See  UnderMU  v.  HernandeZf 
168  U.  S.  250;  AmeHcan  Banana  Co.  v.  TJniied  PruU  Co., 
213  IT.  S.  34^  Qeljm  v.  Central  Leather  Co.,  246  IT.  S.  297, 
303,  304;  Ricand  v.  American  Metal  Co.,  246  IT.  S.  304,. 
309;  Northern  Pacific  Ry.  Co.  v.  American  leading  Co., 
195U.  S.  439,  467-468. 

In  the  District  Coiul;  the  British  Ambassador  was  per- 
mitted to  intervene  as  amicus  curios,  object  to  the  adjudi- 
cation of  the  libelant's  claim  and  present  a  certificate 
avowing  that  the  requisition  was  a  governmental  act. 
Complaint  is  made  of  this.  The  pennission  was  improv- 
idently  granted,  as  was  afterwards  indicated  by  this 
court  in  other  cases.  Ex  parte  Muir,  254  IT.  S.  522;  The 
Pesaro,  255  IT.  S.  216.  But  the  libelant  was  not  prej- 
udiced, for  the  intervention  and  certificate  ultimate^r 
were  not  considered  and  the  decree  wag  rested  on  the  evi- 
dence otherwise  presented. 

finally,  the  libelant  insists  that  the  requisiti<m,  even  if 
valid  and  not  invited  by  the  owner,  did  not  operate  to 
dissolve  the  charterparty  or  to  excuse  the  owner  from 
performing  it.  The  courts  below  held. otherwise^  and  we 
th&k  ri^^tly  so. 

It  long  has  been  settled  in  the  English  courts  and  in 
those  ot  this  coimtry,  federal  and  state,  that  where  parties 
enter  into  a  contract  on  the  assumption  that  some  par-^ 
ticular  thiDg  essential  to  its  performance  will  continue  to 
exist  and  be  available  for  the  purpose  and  neither  agrees 
to  be  responsible  for  its  continued  existence  and  avail- 
iability,  the  coiitract  must  be  regarded  as  subject  to  an 
implied  condition  that,  if  bef9rie  the  time  for  p^ormance 
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and  without. the  default  of  either  party  the  particular 
thing  ceases  to  exist  or  be  available  for  the  purpose^  the 
contract  shall  be  dissolved  and  the  parties  excused  from 
performing  it.    Taylor  v.  Caldwell,  3  Best  &  Smith,  826, 
839;  In  re  ShipUm,  Anderson^A  Co.  [19151  3  K  B.  676; 
Horlock  V.  Seal  [191G]  1  A.  C.  486,  494,  496,  612;  Bcmk 
Liney  Ltd.,  v.  Arthur  Capel  and  Co.  [1919]  A.  C.  435,  445; 
The  Tornado,  108  U.  S.  342,  349-361 ;  Chicago,  MUwavkee, 
&  St.  Paid  Ry.  Co.  v.  Hoyt,  149  U-  S.  1,  14-16;  WeOs  v. 
Calnan,^107  Massachusetts,  614;  BvUerfidd  v.  Byron,  153 
Massachusetts,  517;  Dexter  v.  Norton,  47  N.  Y.  62;  Clarke- 
viUe  Land  Co.  v.  Harriman,  68  N.  H.  374;  Emerich  Co.  v. 
Stegel,  Cooper  &  Co.,  2SJ  Illinois,  610.    The  principle 
imderlying  the  rule  is  widely  recognized  and  applied  to 
various  classes  of  contracts.    The  Kronprinzessin  CecUie, 
244  U.  S.  12, 22-^24.  But,  of  course,  it  does  not  apply  where 
the  risk  is  fully  covered  by  a  term  of  the  contract,  nor 
where  performance  is  not  practically  cut  off  but  on^ 
rendered  more  difficult  or  costly.     Columbus  Railway, 
Power  <k  Light  Co.  v..  Columbus,  249  U«  S.  399,  410,^  et  seq. 
Perhaps  the  oldest  and  most  familiar  application  of  the 
principle  is  to  contracts  for  personal  service,  where  i>er- 
formanoe  is  prevented  by  death  or  iUness.    Robinson  v. 
Damon,  (1871)  L.  R.  6  Exch.  269;  Spalding  v«  Rosa,  71 
N:  Y.  40.   Another  application  widely  recognised  is  where 
a  ship  chartered  for  a  voyage,  after  the  date  of  thecharter- 
party  and  before  the  time  for  the  voyage,  is  accidentally 
destroyed  by  fire,  lost  at  sea,  or  injurod  in  such  degree  as 
not  to  be  available  for  the  service.    The  Tornado,  supra, 
was  a  suit  on  a  contract  of  affreightment  where  the  ship, 
before  bei^mung  the  Voyage,  was  accidentally  burned 
and  thereby  prevented  from  undertaking  it.    This  court 
held  that  iJie  contract  was  dissolved,  saying,  p,  349: 
\  '^  We  are  of  opinion  that  by  the  disaster  which  occurred 
before  the  ship  had  broken  ground  or  coipmenced  to  earn 
freight,  the  circuiAstances  i¥ith  r^erence  to.  which  the 
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contract  of  affreightment  was  entered  into  were  so  altered 
by  the  supervening  of  occurrences  which  it  cannot  be 
intended  were  within  the  contemplation  of  the  parties 
in  entering  into  the  contract,  that  the  shipper  and  the 
undawriters  were  absolved  from  all  liability  under  the 
contract  of  affreightment.  The  contract  had  reference  to 
a  particular  ship^  to  be  in  existence  as  a  seaworthy  vessel 
and  capable  of  carrying  <»rgo  and  eaniing  freight  and  of 
entering  on  the  voyage^  All  the  ftrndaoDental  conditions 
forming  part  of  the  contract  of  the  ship-owner  were  wanting 
at  the  time  when  the  earning  of  freight  could  commence/' 

Here  the  ship,  although  still  in  existence  and  entirely 
seaworthy y  was  rendered  unavailable  for  the  performance 
of  the  charterparty  by  the  requisition.  By  that  super- 
vening act  she  was  impressed  into  the  war  service  of  the 
British  Government  for  a  period  likely  to  extend— and 
which  as  it  turned  out  did  extend — ^long  beyond  the  time 
for  the  charter  voyage*  th  other  words,  compliance  with 
the  charterparty  was  made  impossible  by  an  act  of  state, 
the  charterer  was  prevented  from  having  the  service  or 
the  ship  and  the  owner  from  earning  the  stipulated  freight. 
The  evuit  apparently  was  notimticipated  and  there  was  no 
providon  casting  the  risk  on  either  party.  Both  assumed 
that  the  ship  would  remain  available  and  that  was  t]be 
basis  of  their  mutual  engagements.  These,  we  think, 
must  be  regatxled  as  entered  into  on  an  implied  condition 
that,  if  before  the  time  for  the  voyage  the  ship  was  ren- 
dered unavailable  by  such  a  supervening  act  as  the 
requisition,  the  contract  should  be  at  an  end  and  the  par- 
ties absolved  from  liability  under  it. 

That  the  charterparty  was  entered  into  in  this  country 
is  not  material.  The  important  consideration  is  that  it 
became  impossible  of  performance  through  a  supervening 
act  of  state  which  operated  directly  on'the  ship  and  the 
parties  could  not  avoid. 

Decree  c^jfbrmed.. 
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UNITED  STATES  v.  WOODWARD  ET  AL., 

UTORS  OF  WOODWARD. 
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APPEAL  FROM  THE  COtTBT  OTCLAJOB^ 
No.  811.    Argued  April  18,  1921.— Decided  June  6, 102L 

The  Bevemie  Act  of  1018,  Title  n,  taxes  by  fixed  peroantieBB  tfie  smI 
inoome  "received  byestates  of  deceeeed  pesBOOB  during  the  period 
.  of  adxninistriition'or  eetttemeat/'  and  piovideB  that  the  net  iheome 
shall  be  ascertained  by  making  from  th^  gross  inoome,  as  defined, 
certain  deductions,  indudipg  "tax^  paid  or  aoorued  within  the 
taxable  year  imposed  by  thisauthority  of  the  tinited  States,  exoept 
income,  war-profits  and  excess-profits  taxes." 

HM:  (1)  That  ''estate  taxes,'*  imposed  l^the  BewHiie'^  of  lOlfi^ 
are  amoqg  the  taxes  deductible.  .iB&bNe»Y€fkTrudCo.y.Bimm, 
ante,  346.)   P.  634. 

12)  That  ,an  estate  tax  "accrued  "  when,  l^  the  tepcms  of  the  Act  of 
.1016,  it  became  due,  viz.,  one  year  from  the  decedent's  death;  >nd, 
when,  paid  by  executors  after  the  income  tax  year  in  which  it  ao- 
crued  but  before  their  return  of  jncome  ioi  that  year  was  made  or 
required,  w^  properly  deducted.   P»  085. 

56  Ct.  Cfans.  183,  affirmed* 

The  case  is  stated  in  the  oi>]iuQn. 

The  Solicitor  Oenerci  and  Mr.  Frank  Davis,  Jr.,  Spedal 
Assistant  to  the  Attorney  General,*  for  the  United. 
States, 

Afr.  E.  J.  Smyer  for  app^ete. 

Mb.  JxTsncB  Van  Dbvantbe  diliverea  the  opinion  of 
the  court. 


lis  iis  an  appeal  from  a  judgment  in  favor  of  tfaeexeo- 
utors  qf  Joseph  H^  Woodward,  deceased,  for  money 
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dahned  to  Ittve  been  errdn^usly  exacted  from  them  as  a 
tax  on  the  inooine  of  his  estate  while  in  their  hands. 

The  testator  died  Deoember  15,  1917.  The  Rev^ue 
Act  of  1910  ^  ''imposed  upon  the  transfer  of  Ihe  net  estate 
of  every  decedent  "  dying  thereafter  a  ta^  which  it  called 
an  ''estate  tax.''  The  act  fixed  tihe  amomxt  of  the  tax  at  a 
named  percentage  "of  the  value  of  the  net  estate/'  made 
the  tax  a  lien  tqK)n*the  "entire  gross  estate/'  required 
that  it  be  paid  "out  of  the  estate  "  before  distribution, 
declared  that  it  should  "be  due  one  year  after  the  deced- 
ent's deathi"  charged  the  execiltor  or  administrator  wi^ 
the  duty  of  paying  it,  and  declared  that  the  receipt  there- 
for should  entitle  him  to  a  credit  for  the  amount  in  the 
usual  settlement  of  his  accoimts.  Under  that  act  these 
executors  were  required  to  pay  an  estate  tax  of  |489,834.07. 
The  tax  became  due  December  15,  1918>  and  they  paid  ii 
February  8, 1919.  Shortiy  thereafter  the  executors  made 
a  return,  imder  the  Revenue-Act  of  1918,'  of  the  income 
of  the  testator's  estate  for  the  taxable  year  191$  and 
claimed  in  the  return  thai  in  ascertaining  the  net  income 
for  that  year  the  estate  tax  of  $489,834.07  should  be 
deducted.  The  Commissioner  of  Internal  Revenue  r^ 
fused  to  allow  the  deduction  and  assessed  an  income  tax 
of  $166,075.78  against  the  estate.  Had  the  deduction 
been  allowed  there  would  have  been  no  taxable  net  in- 
come for  that  year  and  no  part  of  the  $165,075.78  would 
have  been  collectible.  Payment  of  that  sum,  as  so  assessed, 
was  pressed  on  the  executors  and  they  paid  it  under  duress. 
Then,  after  taking  the  necessary^  steps  to  entitle  them  to 
do  so,  they  brought  this  suit  in  tibe  Court  of  Claims  to 
recover  the  money  thus  exacted  frpm^  them. 

Hie  sole  question  for  decision  is,  was  the  estate  tax 

1 G.  463,  Htle  II,  39  Stat.  777;  c.  159,  Title  lU,  39  Stat.  10Q2;  o.  63, 
Title  IX,  40  Stat.  3^4. 

*C.  18,  Title  n,  H  210*214,  219,  1406,  4Q  Stat.  1062-1067,  1071, 
1151. 
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paid  by  the  executorsi  and  claimed  by  them  as  a  deduc- 
tion in  the  income  tax  return  for  the  year  1918;  an  allow- 
able deduction  in  ascertaining  the  net  taxable  income 
of  the  estate  for  that  year?  The  Court  of  CSaims  held 
that  it  was.    56  Ct.  CIms.  133. 

The  solution  of  the  question  turns  entirely  upon  tlie 
statutory  provisions  under  which  the  two  taxes  were 
severally  collected.  The  Act  of  1918,  by  §S  210,  211  and 
219,  subjects  the  net  income  '^received  by  estates  of  de- 
ceased persons  diuing  the  period  of  administration  or 
settlement  "  to  an  income  tax  measured  by  fixed  per- 
centage thereof;  by  §§  212  and  219  requires  that  the 
net  income  be  ascertained  by  taldng  the  gross  income, 
as  defined  in  §  2i3,  and  making  the  deductions  named  in 
§  214,  and  by  §  214  makes  express  provision  for  the  deduc- 
tion of  '^taxes  paid  or  accrued  within  the  taxable  year 
imposed  (a)  by  the  authority  of  the  United  States,  except 
income,  war-profits  and  excess-profits  taxes/'  This  last 
provision  is  the  important  one  here.  It  is  not  ambiguous, 
but  explicit,  and  leaves  little  room  for  construction.  The 
words  of  its  major  clause  are  comprehensive  and  include 
evety  tax  which  is  charged  against  the  estate  by  the  au- 
thority of  the  United  States.  The  excepting  clause 
specifically  enumerates  what  is  to  be  excepted.  The 
implication  from  the  latter  is  that  the  taxes  which  it 
enumerates  would  be  within  the  major  clause  were  they 
not  expressly  excepted,  and  also  th^t  there  was  no  pur- 
pose to.  except  any  others.  Estate  taxes  were  as  weD 
known  at  the  time  the  provision  was  framed  as  the  ones 
particularly  excepted,  indeed,  the  same  act,  by  §{400- 
410,  expressly  provides  for  their  continued  imposition 
and  enforcement.  Thus  their  omission  from  the  excepting 
clause  means  that  Congress  did  not  intend  to  except  them. 

The  Act  of  1916  calls  the  estate  tax  a  ''tax''  and.par- 
tleularly  denominates  it  an  ''estate  tax."  This  court 
recently  has  recognised  that  it  is  a  duly  or  exci^  and  is 
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imposed  in  the  exertioii  of  the  taxing  power  of  the  United 
States.  New  Yerk  Trust  Co.  y.  Bimer^  arUe,  346.  It  is 
made  a  charge  on  the  estate  and  is  to  be  paid  out  of  it  by 
the  administrator  or  executor  substaiitially  as  other  taxes 
and  charges  are  paid.  It  becomes  due  not  at  the  time 
of  .the  decedent's  death,  as  suggested  by  counsel  for  the 
Government;  but  one  3rear  thereafter ,  as  the  statute 
plainly  provides.  It  does  not  segregate  any  part  of  the 
estate  from  the  rest  and  keep  it  from  passing  to  the  admin- 
istrator or  executor  for  purposes  <rf  administration,  as 
coimsel  contend,  but  is  made  a  general  charge  on  the 
gross  estate  and  is  to  be  paid  in  money  out  of  any  avail- 
able funds  or,  if  there  be  none,  by  converting  other  prop- 
erty into  money  for  the  piupose. 

Here  the  estate  tax  not  only  ''accrued,^'  which  means 
became  due,  diuing  the  taxable  year  of  1918,  but  it  was 
paid  before  the  income  for  that  year  was  returned  or 
required  to  be  returned.  When  the  return  was  made  the 
executors  claimed  a  deduction  by  reason  of  that  tax. 
We  hold  that  under  the  terms  of  the  Act  of  1918  the 
deduction  should  have  been  allowed. 

Judgment  affirmed. 


^•^ 


MERCHANTS'  NATIONAL  BANK  OF  RICHMOND, 
VIRGINIA,  V.  CITY  OF  RICHMOND. 

KKBOR  TO  THE  StTPREiaB  COT7BT  OF  APPBAIB  OF  THB  8TACT 

oFYiRannA. 

No.  340.    Aigoed  Matdi  21,  ion.— Deoided  June  e,  1921. 

L  A  judgment  of  a  state  supreme  court  sustaining  a  state  statute  and 
a  dty  ordinance  imposing  taxes,  over  the  objection  that  as  construed 

.  and  applied  they  are  repugnant  to  a  law  of  the  United  States,  is 
viewable  here  by  writ  of  error.   P.  637. 
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'2,  Where  the  etote  court  omitB  to  find  the  facte  idevant  to  a  question 
ol  federal  law,  it  is  the  duty  of  this  court  to  axamihe  the  evidBBoe 
on  the  subject.    P.  638. 

3.  In  the  provision  of  Rev.  Stats.,.  S  5219,  respecting  state  taxatioQ 
of  shares  of  national  banks,  that  it  "shall  not  be  at  a  greater  rate 
than  IS  assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  inich  State,"  the  words  "mon^fed  capital  in  the  hands  of 
mdividual  citisens  "  include  bonds,  notes  and  other  evidences  of 
indebtedness  in  the  hands  of  individuals,  whichare  shown,  to  come 
materially  into  competition  with  the  national  banks  in  the  loan  mar- 
ket.   P.  638. 

124  Virginia,  522,  reversed^  M>pli<A^^on  for  wiit  ci  certiorari  denied^ 

The  case  ia  stated  in  the  opixdon. 

Mr.  Legh  R.  Page,  with  whom  Mr.  E.  Warren  WaU  was 
on  the  briefs,  for  plaintiff  in  error. 

Mr.  H.  R.  Pollard  and  Mr.  George  Wayne  Anderaan,  for 
defendant  in  error,  submitted- 

Mb.  Justice  Pitney  delivered  the  opinion  of  the  court. 

Hie  court  of  last  resort  of  Virginia  sustained  a  tax 
ass^sed  by  the  City  of  Richmond  in  the  3fear  1915,  iix 
fonn  against  plaintiff  in  error,  a  national  banking  as- 
sociation, in  substance  and  effect  against  its  shareholders, 
overruling  a  contention  based  upon  the  Constituti<m  and 
laws  of  the  United  States.^  To  review  its  judcpent  a 
writ  of 'error  has  been  sued  out  and  allowed^  and  applica- 
tion has  been  made  also  for  the  allowance  of  a  writ  of 
certiorari.  The  proceeding  ori|pnated  in  vthe  Hustings 
.Court  of  the  City  of  Richmond  with  a  petition  filed  by 
^e  Bank  against  the  CSty  to  correct  the  assessment  as 
e^neoiis.  The  fii^t  hearing  resul^ted  in  an  order  granting 
the  relief  prayed  for,  upon  grounda  ndt  now  material; 
but,  upon  review  by  the  Supreme  Court  of  Appeals*  tUs 
was  reversed  (124  Virginia,  622)^  a^d  the  case  remanded 
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for  further  prooeedings  in  ccmfomtfty  with  the  views  of 
that  court;  m  consequenoe  of  which,  correction  of  the 
^alleged  erroneous  assessment  was  refused  by  the  trial 
court,  and  the  proceeding  dismissed.  An  applicat^m 
ifor  a  writ  of  error  to  review  this  judgment  was  denied 
by  the  Sitpreme  Cknui;  of  Appeals,  with  1^  effect  of  afl^^ 
ing  the  judgment  of  the  Hustings  Goiul;. 
The  tax  was  imposed  pursuant  to  an  ordinance  appro ved 

■ 

April  0, 1915,  passed  imder  the  powers  conferred  upon  the 
City  by  its  charts  and  an  act  of  the  General  Assembly 
approved  March  15,  1915  (Virgmia  Acts  1915,  c.  85,  p. 
119).  The  opinion  of  the  court  of  last  resort  diows  that 
pjamtiff  in  error  drew  in  question  the  validity  of  the 
ordinance  and  statute,  as  construed  and  applied,  upon 
the  groimd  of  their  alleged  repugnance  to  §  5219,  Rev. 
Stats.,  and  that  the  court  sustained  their  validity  not- 
withstanding. Under  §  237,  Jud.  Code,  as  amended  by 
Act  of  September  6,  1916,  c.  448,  39  Stat.  726,  a  writ  of 
erroryis  the  appropriate  process  for  reviewing  the  final 
judgment  in  this  court,  and  the  petition  for  allowaiice 
of  a  writ  of  certiorari  will  be  denied. 

It  will  not  be  iiecessary  to  recite  the  provisions  of  the 
^tute  and  ordinance,  beyond  saying  that,  taken  in 
connection  with  another  act  of  the  General  Assembly, 
approved  March  17,  1915  (Virginia  Acts  1915,  c.  117,  p. 
160),  they  authorized  the  imposition  for  the  year  1915 
upon  bank  stocks,  state  and  national,  of  a  tax  for  state 
purposes  at  the  rate  of  35  cents  and  a  tax  for  city  purposes 
at  the  rate  of  $1.40— a  total  of  $1.75— upon  the  $100' of 
valuation,  while  upon  intangible  personal  property  in 
general,  including  bonds,  notes,  and  other  evidences  of 
indebtedness,  the  state  rate  was  65  cents  and  the  city 
rate  30  cents,  an  aggregate  of  95  cents,  upon  each  $100 
of  valuation. 

The  Bank's  i)etitbn  alleged,  and  the  evidence  showed 
without  dii^ute,  that  in  the  City  of  Richmond,  in  1915, 


088  OCTOBER  TERM,  1920. 

Opinicm  of  the  Ckmit.  266U.S. 

dty  and  state  taxes  at  the  rates  first  mentiraied  mie  ion 
posed  upon  national  bank.stocks  (including  that  of  plain- 
tiff in  error)  to  theaggr^te  value  of  more  than  S8,000|000 
and  stocks  of  state  banks  and  truFt  companies  to  the  value 
of  $6,000,000  and  upwards,  while  taxes  at  the  lower  aggre- 
gate rate  of  95  cents  pef~$100 — city  tax  30  cents,  state 
tax  65  cents — were  imposed  for  the  same  year  upon  bonds, 
notes,  and  other  evidenoee  of  indebtedness  aggravating 
$6,250,000.  It  is  to  be  inferred  that  a  sidbstantial  part 
of  this  aggr^^te  was  in  the  hands  of  individual  taxpayers; 
the  precise  amount  does  not  appe%r.  It  also  was  shown 
by  evidence  without  dispute  that  mon^red  capital  in  the 
hands  of  individuals  invested  in  bonds,  notes,  and  othw 
evidences  of  ^indebtedness  comes  into  competition  with 
the  national  banks  in  the  loan  market. 

Neither  of  the  state  courts  passed  upon  this  evidenoe 
or  made  findings  of  fact  thereon;  doubtless  because^ 
under  their  respective  views  of  the  applicablevlaw,  the 
facts  referred  to  were  immaterial.  But  this  omission  does 
not  relieve  us  of  the  duty  of  examining  the  .evidence  far 
the  puipose  of  determining  what  facts  reasonably  mi^^t 
be,  and  presumably  would  be,  found  therefrom  l^  the 
state  court,  if  plaintiff  in  error's  contention  Upon  the 
question  of  federal  law  should  be  sustained,  and  the  facts 
tibereby  shown  to  be  material;  CarUon  v.  CtaiUB,  234 
U.  S.  103,  106. 

The  Supreme  Court  of  Appeals  entertained  ihe  view 
that  the  purpose  of  §  5219,  Rev.  SUtta.,  was  confined  to 
the  prevention  of  discrimination  by  the  States  in  lavw 
ot  state  banking  associations  as  against  national  hanking 
associations,  and  that  since  none  such  is  shown  here  there 
was  no  repugnance  to  the  federal  statute.  Tliis,  howevw, 
is  too  narrow  a  view  of  §  5219*  It  traces  its  origin  to  1 41 
of  the  Act  of  June  3, 1864,  c.  106, 13  Stat.  99, 111-112,  qi 
which,  besides  the  restriction  that  state  taxation  of  the 
shares  of  national  banking  associations  should  not  be  at  a 
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greater  rate  than  that  aaseBsed  upon  other  maaeytd 
capital  in  the  handa  of  individual  oitixens  of  such  State, 
there  was  an  eipress  proviso  that  the  tax. should  not  ex- 
ceed the  rate  imposed  upon  the  shares  of  state  banks. 
But  this  was  modified  by  Act  of  February  10, 1868,  c.  7, 15 
Stat.  34,  in  a  manner  which,  as  was  pointedout  in  Bayer  r. 
Bauer,  113  U.  S.  689,  601-602)  precluded  the  possibiUly 
of  ah  interpretati<m  permitting  the  States,  while  imposing 
the  same  taxation  upon  national  bank  shares  as  upotti 

[late  against 


bank  shares  in  favor  of  moneyed 
state  bank  stock.    ''At  any  rate,''  said  the  court, 
Congress 


ation.''  In  the  amended  form  the  provision  was  carried 
into  the  Revised  Statutes  as  §  5219,  which  prescribes  that 
state  taxation  of  shares  in  the  national  banks  ''shall  not 
be  at  a  greater  rate  than  is  assessed  upon  other  mon,^^ 
eapitat  in  the  hands  of  individual  dtiaens  of  such  Stitte.'' 
By  repeated  decisions  of  this  court,  dealing  witij^  the 
restriction  here  imposed,  it  has  become  established  that, 
while  the. words  '-moneyed  capital  in  the  hahds  of  indi- 
vidual dtisens  "  do  not  include  shares  of  stock  in  corpo-^ 
rations  that  do  not  enter  into  competition  mth  Ibe  na- 
tional btmkst,  th^  do  include  something  besides  Shares 
in  banking  corporations  and  others  that  enter  into  direct 
competition  with  those  banks. ;  They  include  not  only 
moneys  invested  in  private  banking,  properly  so  called, 
but  investments  of  individuals  in  securities  that  rqiresent 
mon^  at  mterest^and  other  evidences  of  indebtedness 
such  as  normal^  enter  into  the  business.of  banking.  In 
EvmmnUe  Bank  v.  Brittany  105  U.  S.  322,  324,  the  court 
said:  "The  act  of  Congress  does  not  nmke  the  tax  on 
porsonal  property  the  measure  of  the  tax  on  bank  shar^ 


in  tl^e  State,  but  the  tax  <m  momgred  capital  in^the  hands 
of  the  individual  citisens.  Credits;  money  loaned-  at 
interest,/  and  demands  against  persons  or  corporations 
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are  more  purely  representatiye  of  mooe^r^  capital  than 
personal  property,  so  far  as  they  cin  be  aaid  to  differ. 
Undoubtedly  there  may  be  much  jiersonal  im>per<y 
exempt  from  taxation  without  giving  bank  shares  a  ri|^t 
to  similar  exemption,  because  personal  property  is  not 
necessarily  moneyed  capital.  But  the  rights,  creditSj  da- 
maruh,  arid  money  at  interest  mentioned  in  the  Indiana 
statute,  from.  vMchtona  fide  ddbts  may  he  deducted,  aU  mean 
moneyed  capital  invested  in  that  way.  '.  .  .  We  are 
of  opinion  t^t  the  taxation  of  bank  shares  by  the  Indiana 
statute,  without  permitting  the  shardiolder  to  deduct  from 
their  aiMessed  value  the  amount  of  his  bona  fide  indebted- 
ness, as  in  the  tiase  of  other  investments  of  moneyed  capi- 
tal, is  a  discrimination  forbidden  by  the  act  of  Congress/' 
ABdmMercantOeBankv.NewYork,  121  UiS.  13S,the 
court,  speaking  by  Mr.  Justice  Matthews,  after  reviewing 
previous  decisions  and  pointing  out  (p.  154)  the  policy 
and  purpose  of  the  act  as  the  key  to  its  proper  inter- 
pretation, proceeded  to  declare  (p.  157):  ''The  terms  of 
the  act  of  Congress,  therefore,  include  sfiates  of  stock  w 
other  interests  owned  by  individuals  in  all  enterprises  in 
which  the  capital  emplojred  in  carrying  on  its  business  is 
money,,  where  the  object  of  the  business  is  the  making 
of  profit  by  its  use  as  mon^.  Tlie  moneyed  capital  thus 
employed  is  invested  for  that  purpose  in  securities  by  way 
of  loan,  discount,  or  otherwise,  which  aie  from  time  to 
time,  according  to  the  rules  of  the  business,  reduced  again 
to  mon^  and  reinvorted.  /( indudes  money  in  <h<^  hands 
of  indUHduals  employed  in  a  simitar  way,  invested  in  toanSf, 
or  in  securities  for  the  payment  of  money,  either  asaninvest' 
ment  of  a  permanent  character,  or  temporarily  wifh  a  niew 
to  sde  or  repayment  and  reinoesbnent.  In  this  way  the 
moneyed  capital  in  the  hai\ds  of  individuals  is  distin- 
guished from  what  is  known  generally  as  personal  prop- 
erty, '' — proceeding  then  to  quote  the  passage  we  have 
cited  from  Evansvitte  Bank  v.  Britbm,  supra. 
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In  Amoskeag  Samigs  Bank  v.  Purdy,  231  U.  S.  373, 390- 
391|  the  above-mentioned  declaration  of  the  court  in 
MercarUOe  Bank  v.  New  York,  121  U.  S.  138,  157,  includ- 
ing the  citation  from  Evanmlle  Bank  v.  Britton^  was 
repeated,  and  it  was  pointed  out  that  the  rule  of  con- 
struction thus  laid  down  had  since  been  consistently 
adhered  to.  No  decision  of  this  court  to  which  our 
attention  is  called  has  qualified  that  rule,  or  construed 
§  5219  as  leaving  out  of  consideration  the  rate  of  state 
taxation  imposed  upon  moneyed  capital  in  the  hands  of 
individual  dtixens  invested  in  loans  or  securities  for  the 
pa3anent  of  mon^,  either  for  permanent  or  temporary 
purposes,  where  such  moneyed  capital  comes  into  com- 
petition with  that  of  the  national  banks.  Thus,  in  Bank  of 
Commerce  v.  SeatUe,  166  U.  S.  463, 464,  the  precise  ground 
of  decision  was  the  want  of  a  showing  that  '^the  mon^ed 
capital  left  unassessed  was,  as  to  any  material  portion 
thereof,  moneyed  capital  coming  into  competition  with 
that  of  national  banks.''  To  the  same  e£Fect  First  Nor 
tkmdBank  qf  FeStn^ton  v.  Chapman,  173  U.  S.  205,  219. 
In  the  present  case,  there  is  a  dear  showing  of  such  cpo^ 
petition,  relatively  material  in  amount,  and  it  follows 
that,  upon  the  undisputed  facts,  the  ordinance  and  statute 
under  which  the  stock  of  plainti£f  in  error  was  assessed, 
as  construed  and  applied,  exceeded  the  limitation  pre- 
scribed by  §^219,  Rev.  Stats.,  and  hence  that  the  tax  is 
invalid. 

Appiicaiion  for  wrU  qf  cerHorari  d^^ 

Judgment  reversed^  and  the  cauee  remanded  fa$  fvrOiei 

'    proceedings  not  inconeisieni  with  this  opinion. 

Mb.  JuBncB  Bban]>si8  dissents. 
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BOWMAN/ATTORNEY  GENERAL  OP  THE  STATE 
OP  NEW  MEXICO,  ET  AL.  v.  CONTINENTAL 
OIL  COMPANY. 

APPKAL  IBOM  THE  DlffTBICT  COXJBT  OF  VBDB  XntTTMOi  BXASU 
FOB  THE  DI8TBICT  OF  NEW  MEXICO. 

No.  006.    Argued  April  14,  1021.— Decided  June  6,  1021. 

A  statute  of  New  Mexico  (Lswb  1010,  c.  03,  p.  182),  applunbb 
to  distributera  at  gaaoUiie,  impoiee  an  exoiae  <^  2  oenti  for  ea«h 
gaUon  sold  or  uaed,  and  an  annual  licenae  tax  of  050.00,  pajyable 
in  advance,  for  each  distributing  station,  place  of  businese  or  a^enoy; 
and  makes  it  a  penal  offense  to  cany  on  the  buoness  without  paying 
the  license  tax.    HM: — . 

(1)  That  the  exdae  proviaiony  assuming  it  intended  to  inefaide  both 
interstate  and  domestic  transactions,  is  not  tho^efoie  Tdid  «ii  loto.  in 
its  application  to  a  distributer  engaged  in  both,  aunoe,  the  aubjeel- 
matter  bdng  separable,  full  proteetioii  can  be  afforded  by  enjoining 
enforcement  as  to  the  interstate  business.   P.  646. 

(2)  But  that  the  license  tax,  falling  with  its  prohilntion  upon  the 
baatnesB  as  a  wlide,  oumot  coostittttionally  be  applied  irimv  iiK 
teratate  and  intrastate, business  neoettarily  are  conducted  iiid]»» 
crinmiately  at  the  same  stations  and  by  the  same  agepdes.   ?•  647. 

(3)  That  gasoline  imported  by  the  distributer  from  another  State 
but  usedin  the  conduct  of  its  buanesi^  loses  its  interstate  character 
and  may  be  subjected  to  tiie  excise,  consistently  with  the  Commeroe 
Caanas.   P.  648. 

(4)  That  the  tax  upon  the  use  is  not  a  tax  on  tangibie  property,  wttUn 
the  meaning  of  i  1  of  Article  VIII  of  the  New  Mexioo  ooDBtitution, 
but  in  effect,  as  in  name,  an  excise  tax,  and  confoims  to  the  require- 
ment of  that  section  that  taxes  shall  be  equal  and  unif oim  upon 
subjects  of  taxation  of  the  same  class.   P.  640. 

(8)  The  exoiae  tax,  as  applied  to  local  sale  and  uae  of  gasoline  fay  a 
distiibutsr,  la  consistent  with  the  due  pfoeess  and  eqoal  proleetioii 
olaaaei  of  the  Iburteenth  Amendment.   P.  odh, 

Baiversed* 

Tbb.  case  fe  stated  in  the  opiiiKm. 
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Mr.  Harry  S.  Bowman^  Attorney  General  of  the  State 
o{  New  MexioOy  with  whom  Mr.  A.  B.  Benehan  waa  on 
the  brief,  for  appeUanfB. 

Mr.  CAofies  £.  BftNsi  and  Mr.  jS,  £.  TFrt^H  with  whom 
Mr.  Stephen  B.  Dam,  Jr.,  Mr.  Milton  Smith,  Mr.  W.  H. 
Perguean  and  Mr.  Elmer  L.  Brock  were.on  the  fariefe,  for 
appellee. 

« 

Mb.  Jubtics  PrrNXT  delivered  the  opinion  of  the  court. 

This  suit  was  brought  l^  the  Continental  Oil  Company 
against  the  Attorney  Genoal  and  certain  other  officials 
of  the  State  of  New  Mexico  to  reirtrain  the  enforcement 
against  the  company,  a  distributor  of  and  dealer  in 
gasoline  and  other  petroleum  products  m  that  State,  of  the 
provisions  of  an  act  of  the  Legislature  (Laws  New  Menoo, 
1919,  c.  93,  p.  182)  imposing  an  excise  tax  of  2  cents  for 
each  gallon  of  gasoline  sold  or  used,  and  an  annual  license 
tax  of  ISO  for  each  distributing  station  or  place  of  business. 
The  case  was  here  before  under  the  name  of  Askren  v. 
ConHnfintai  OH  Co.,  2S2U:  S.  444,  on  review  of  an  order 
of  the  District  Court  (three  judges  sitting)  granting  a 
iemporaiy  injunction.  It  is  now  here  for  review  of  the 
final  decree;  and  Mr.  Askren's  teim  as  Attorney  Genoal 
having  expired,  Mr.  Bowman,  his  successor  in  office,  has 
been  substituted  as  a  party  in  his  stead. 

On  the  former  appeal,  it  appeared  upon  the  face  of  the 
bill  that  plaintiff  (iqn>^Uee)  purchases  gasoline  in  various 
States  other  than  New  Meodoo  and  ships  it  into  that  State, 
there  to  be  sold  and  delivered;  that  it  carries  on  business 
in  two  ways:  fifart,  gasoline  is  brou^t  m  from  other  States 
either  in  tank  can,  in  barreb,  or  in  packages  containing 
not  less  than  two-4-gaIlon  cans,  and  sold  and  delivered 
to  eustomers  in  the  original  packages,  in  the  same  iosm 
and  eondition  as  when  reeeiy^ed  by  plaintiff  in  the  State 
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of  New  Meiioo;  as  to  which  we  held  pbunlaff  is  engaged 
in  inteiBtnte  eommerce  and  not  liable  to  pay  to  the  State 
a  license  tax  for  puTehasmg^  shippingi  and  selling  gasoline 
in  that  inanner;  seoondlyi  a  part  <rf  plaintiff's  businesB 
consists  <if  selling  gasoline  from  the  tank  can^barrdsy-and 
packages  in  qnantities  to  suit  purchasers ;  and  we  held.that 
business  of  this  kind  is  properly  taxable  by  the  laws  of  the 
State,  althouf^  the  gasoline  is  brou^^t  into  the  State  in 
interstate  commerce;  that  the  mere  fact  that  it  was  pro- 
duced in  another  State  does  not  show  a  discrimination 
against  the  products  of  such  State,  and  that  sales  from 
broken  packages  in  quantities  to  suit  purehase«  are  a 
subject  of  taxation  within  the  legitimate  power  of  the 
State.  But  these  latter  sales  were  little  emphasiied  in 
the  bill,  which  stressed  the  sales  in  original  packages;  and 
since  from  its  averments  it  was  impossible  to  detennine 
whether  the  sales  from  broken  packages  were  of  substan- 
tial importance,  we  did  not  at  that  stage  of  the  case  go 
into  the  question  whether  the  act  was  separable,  biit 
reserved  it  for  the  final  hearing,  while  affimiing^the  ordtf 
for  a  temporary  injunction. 

Upon  the  going  down  of  the  mandate,  plaintiff  amended 
its  bill  by  av^ring  that,  in  addition  to  carrying  on  the 
business  of  buying  and  selling  gasoline  and  other  petroleum 
products,  it  is  using  gasoline  at  each  of  its  distributing 
stations  within  the  State  of  New  Mexico  (37  in  number) 
in  the  operation  of  its  automobile  tank  wagons  and  other- 
wise; that  und^  the  terms  of  the  act  it  is  prohibited  from 
using  this  gasoline  except  upon  the  payment  of  the  excise 
tax  of  2  cents  per  gallon  therefor;  that  this  is  aproperty 
tax,  voi4  under  §  1  of  Article  VIII  of  the  state  constitution 
because  not  levied  in  proportion  to  the  value  of  the  gaso- 
line; and  that  the  imposition  of  the^tax  denies  to  plaintiff 
the  equal  protection  of  the  laws  and  amounts  to  a  taking 
of  its  property  without*  due  process  of  law,  in  cootraren* 
tion  of  the  Fcurteenth  Amandmmt,  and  further  is  in 
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violation  of  the  commerce  clatise  of  the  Constitution  of 
the  United  States.  ■       *      . 

Defendants  answered,  alle|^  that  platntiflfs  sales  in 
tank  cars  or  other  unbroken  packages  are  insignificant  as 
oomtMured  with  its  sales  made  after  original  packages  have 
been  broken;  denying  that  the  act  escacts  of  the  plaintiff 
payment  of  a  license  tax  for  the  privflege  of  shipping  or 
selling  gasoline  in  interstate  commerce,  or  of  an  excise 
tax  on  the  gasoline  sold  in  such  commerce;  averring  that 
the  State  of  New  Mexico  and  its  officers  charged  with  en* 
forcement  of  the  law  do  not  construe  the  act  as  affecting 
mterstate  commerce,  and  have  no  purpose  or  intention  to 
enforce  it  so  as  to  do  so,  or  otherwise  than  so  far  as  intni- 
state  commerce  is  concerned;  and  averring  that  any 
gasoline  used  by  plamtiff  at  its  distributing  stations  is  no 
longer  in  interstate  commerce,  but  has  become  com- 
mini^ed  with  the  general  mass  of  property  in  the  State, 
and  a  tax  upon  its  use  is  not  void  imder  the  state  constitu- 
tion or  a*  violation  of  the  commerce  clause  or  the  Four- 
teenth Amendment. 

The  ease  came  on  for  final  hearing  upon  stipulated 
facts  as  to  the  course  of  plaintiff's  business,  from  which  it 
appeared  that  d\u*ing  the  years  1918  and  1919  and  the 
first  seven  months  of  1920  its  sales  of  gasoline  in  bulk  or 
from  broken  packages  constituted  about  94.5  per  c^it. 
of  its  aggregate  business,  and  sales  in  original  barrels, 
paekageei,  or  tank  cars  without  breaking  the  packages 
about  5.6  per  cent. ;  in  addition,  to  which  the  company 
consumed  in  the  conduct  of  its  own  business  gasoline 
equal  to  about  8  per  cent,  of  its  total  sales.  It  was  further 
stipulated  that  this  represents  the  ordinary  course  of 
business  of  tiie  company,  but  that  future  percentages 
will  depend  upon  the  denjands  of  customers. 

.The  trial  ^urt,  after  referring  to  our  decision  in  262 
U.  S.,  proceeded  to  pass  upon  the  question  whether  the 
statute  18  separable  and  capable  of  being  sustained  so  far 
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as  it  imposes  a  tax  upon  domestic  business  legitimately 
taxable.  Reciting  the  language  of  the  act^  and  reading 
it  as  including  every  distributor  of  gasoline  whether  sell- 
ing at  retail  or  in  original  i)ackages,  as  ]n4>osing  anezcise 
tax  upon  all  gasoline  whether  sold  in  one  way  or  the  other, 
and  as  making  no  exempiioa  from  either  the  license  or  the 
excise  tax  for  persons  selling  gasoline  or  for  gasoline  sold 
in  original  packages^  the  court  declared  that  it  could  not 
read  an  exemption  into  it  without  ^ving  it  a  meaning 
the  legislature  might  never  have  intended;  and  held  the 
act  not  separable,  but  void  as  to  both  interstate  and 
domestic  business.  Having  reached  this  conchision,  the 
court  found  it  unnecessary  to  pass  upon  the  question 
whether  the  imposition  of  an  excise  tax  of  2  cents  p^ 
gallon  upon  the  gasoline  used  by  plaintiff  in  its  automobiles 
an<i  trucks  employed  in  the  business  of  distributing  its 
wares  for  sale  was  in  violation  of  th^  provision  of  §  1,  Art. 
VIII,  of  the  constitution  of  the  State  because  not  levied 
in  proporti<m  to  the  value  of  the  gasoline  so  used. 

Assuming  that,  upon  the  questica}  of  construction^  the 
District  C!ourt  was  right,  and  that  the  act  manifests  an 
intent  to  tax  interstate  as  well  as  domestic  transactions 
in  gasoline,  and  is  not  in  this  respect  capable  of  8q)aratioi^ 
still,  so  far  as  the  excise  tax  is  concerned — imposed  as 
it  is  upon  the  sale  and  use  of  gasoline  according  to  the 
number  of  gallons  sold  and  used— the  divisible  nature 
of  the  subject  renders  it  feasible  to  control  the  operation 
and  effect  of  the  tax  so  as  to  prevent  it  from  being  imposed 
upon  sales  in  interstate  commerce,  while  allowing  the 
State  to  enforce  it  with  respect  to  domestic  trpmsactions; 
and  with  the  allowance  (rf  an  injunction  limited  aocordingty 
pifi^intiff  will  receive  the  full  protection  to  which  it  is  en* 
titled  tmder  the  Constitution  of  the  United  States.  Tlie 
applicable  rule  is  that  laid  down  in  BaOemian  v.  Wttkfn 
Uman  Tdegraph  Co*f  127  XJ.  S,  411,  where,  in  response  to 
a  question  whethor  a  single  tax,  assessed  by  ^  state  19011 
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the  receipts  of  a  tetesraph  compiuiy  derived  part^  from 
interstate  oommerce  and  partly  from  commerce  within 
the  State,  but  returned  and  assessed  in  gross  and  without 
separation  or  apportiamnenty  was  wholly  invalid  or  in- 
valid only  in  proportion  and  to  the  extent  that  the  receipts 
were  derived  from  interstate  cemmercei  this  court  un- 
animously answered  that  so  far  as  levied  upon  receipts 
derived  from  interstate  commerce  the  tax  was  void,  but 
so  far  as  levied  upon  receipts  from  commerce  wholly  within 
t|ie  State  it  was  valid.  This  case  has  been  cited  repeatedly 
with  approval  and  its  principle  accepted.  Western  Union 
Telegraph  Co.  v.  Alabama,  132  U.  S.  472, 476^77;  Lehigh 
VaUey  B.  R.  Co.  v.  Pennsylvania,  145  U.  8.  102,  2QO-201; 
Postal  Telegraph  Cable  Co.  v,  CharleeUm,  153  U.  a  602, 607; 
Western  Union  telegraph  Co,  v.  Kansas,  216  U.  S.  1,  31. 

But  with  the  license  tax  it  is  otherwise.  If  the  statute 
is  inseparable,  then  both  by  its  terms  and  by  its  legal 
operation  and  effect  this  tax  is  imposed  generally  upon 
the  entire  business  conducted,  including  interstate  com- 
merce as  well  as  domestic;  and  tixe  tax  is  void  under  the 
authority  of  Idaup  v.  Port<q[  Mobile,  127  U.  S.  640,  647; 
Cruteksr  v.  Ktnhicky,  141  U,  S.  47,  6frn50;  WiUiams  v: 
Talladega,  226  XJ,  S,  404,  410;  and  other  cases  of  that 
oharaeter. 

Upon  the  question  of  sevehtbility,  we  are  constrained 
to  concur  in  the.  view  adopted  by  the  District  Court}  and 
this  notwithstanding  our  hesitation,  in  advance  of  a 
declaration  by.  the  court  of  last  resort  of  the  State,  to 
adopt  a  construction  brihi^  the  law  into  conflict  with 
the  Federal  Constitution.  O^io  Tcue  Cases,  232  XT^S.  576, 
591 ;  St^liouis  Southwestern  By.  Co.  V.  Arkansas,  235  XT.  S. 
35Q|  369-370%  The  act,  in  its  2d  section,  requires  every 
distoributor  of  gasoline  to  pay  an  annual  license  tax  of 
IQO  for  each  distributing  station  or  place  of  business  or 
agency;  require  it  to  be  paid  in  advance;  and  renders  it 
unlawful  to  carry  on  the  buaness  without  having  paid  it. 
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Section  8  declares  that  any  person  who  shall  engage  or 
continue  in  the  business  of  selling  gasoline  without  a 
license  sh^  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction,  be  punished  by  fine  or  imprisonment^ 
or  both.  The  subject  taxed  is  not  in  its  nature  divisible,  as 
in  the  case  of  the  excise  tax.  The  imposition  falls  upon 
the  entire  business  indiscriminately;  and  so  does  the 
prohibition  against  the  further  conduct  of  business  with- 
out making  the  payment;  By  accepted  canons  of  con- 
struction; the  provisions  of  the  act  in  respect  of  this  tax 
are  not  capable  of  separation  so  as  to  confine  them  to 
domestic  trade,  leaving  interstate  commerce  exempt. 
United  States  v.  Reese,  92  TJ.  S.  214,  221;  Trade-Mark 
Cases,  100  U-  S.  82,  99;  Poindexter  v.  Greenhow,  114  U.  S. 
270,  304r-305;  Pollock  v.  Farmers'  Loan  A  Tnui  Co.,  158 
U.  S.  601,  636. 

No  doubt  the  State  might  impose  a  license  tax  upon  the 
distribution  and  sale  of  gasoline  in  domestic  commerce 
if  it  did  not  make  its  pa>lnent  a  condition  of  carrying  on 
interstate  of  foreign  commerce.  But  the  State  has  not 
done  this  by  any  act  of  legislation.  Its  executive  and 
administrative  officials  have  disavowed  a  purpose  to 
exact  payment  of  the  license  tax  for  the  privil^;e  of  cany- 
ing  '^n  interstate  commerce.  But  the  difficulty  is  that, 
since  plaintiff,  so  far  as  appears,  necessarily  conducts  its 
interstate  and  domestic  commerce  in  gasoline  indis- 
criminately at  the  same  stations  and  by  the  same  agencies, 
the  license  tax  cannot  be  enforced  at  all  without  interfer- 
ing with  interstate  commerce  rmless  it  be  enforced  other- 
wise than  as  prescribed  by  the  statute — ^that  is  to  say, 
without  authority  of  law.  Hencoi  it  cannot  be  enforced 
at  all. 

With  the  exdse  tax  as  imposed  upon  the  use  of  gasoline 
by  plaintiff  at  its  distributing  stations,  in  the  oi)eration 
of  its  automobile  tank  wagons  and  otherwise,  we  have 
no  difi^culty.  Manifestly,  gasoline  thus  used  has  passed 
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bQTond  interstate  oommerbey  and  the  tax  can  be  impoeed 
upon  its  use,  as  well  as  upon  the  sale  of  the  same  com* 
modity  in  domestic  trade,  without. infringing  plaintiff's 
commercial  rights  und^  the  Federal  Constitution.  Sec** 
turn  1|  Article  Vni,  of  the  state  constitution,  invoiced  by 
plaintiff,  reads:  ''Taxes  levied  upon  tangible  propeHy 
shall  be  in  proportion  to  the  valtie  thereof,  and  taxes  shall 
be  equal  and  uniform  upon  subjects  of  tanition  of  the 
same  dass.''  Clearly,  the  first  part  of  this  refers  to  pn^ 
erty  taxation.  The  tax  impooed  )iy  the  act  uxvtler  con* 
sideiation  upon  the  ''sale  or  use  of  aU  gasoline  sold  or  used 
in  ibis  State  "  is  not  property  taxation,  but  in  effect,  as 
in  nune,  im  excise  tax.  We  see  no  reason  to  doubt  the 
power  of  the  State  to  select  this  commodity,  as  distnii- 
gidsbed  f]?Qm  othera,  in  order  to  impose  an  excise  tax 
vpon  its  sale  and  use;  and  smce  &e4ax  operated  impar- 
tially upon  all,  and  with  teirritorial  uniformity  throui^iout 
ihe  State;  we  deem  it  "equal  and  \mifoim  upoi^  subjects 
of  taxation  of  the  same  class,''  within  the  meaiadng  of  §  1 
of  Article  VIIL 

There  is  no  substance  in  the  objection  that  the  excise 
tax,  SB  Implied  to  domestic  sales  and  domestic  use  of 
gasoline,  infringes  plaintiff's  rights  under  the  due  process 
and  bqual  protection:  clauses  of  the  Fo\u-teenth  Amend- 
ment. The  contention  that  it  interferes  with  interstate 
oommiBaroe  beci^^  the  gasoline  is  the  product  of  other 
States  already  has  been  disposed  of . 

The  decree  under  review  should  be  reversed,  and  the 
cause  remanded  with  directions  to  grant  a  decree  enjoin* 
ing  the  enforcement  as  against  plaintiff  of  the  license  tax 
without  qualification,  and  of  the  excise  tax  upon  the  sale 
(^  use  of  gasoline  only>witii  respect  to  sales  of  gasoline 
brought  froin  without  thp  State  into  the  State  of  New 
Mejdco,  and  there  sold  and  delivered  to  customers  in  the 
original  packsgefi,  whether  tank  cars,  barrels,  or  other 
packs^,  and  in  the  same  form  and  condition  as  when 
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received  by  plaintiff  in  tbat  State;  but  without  prej-; 
udice  to  the  right  of  the  State^  through  appellants  or 
other  officers,  to  enforce  collection  of  the  excise  tax  with 
respect  to  sales  of  gasoline  from  broken  packages  in  quan- 
tities to  suit  purchasers,  notwithstanding  such  gasoline 
may  have  been  brou^t  into  the  State  hi  intierstate  com- 
merce, and  with  respect  to  any  and  all  gsaoline  used  by 
plaintiff  at  its  distributmg  stations  or  elsewhere  in  the 
State  in  the  operation  of  its  autcnnobile  tank  wagons  or 
otherwise;  and  without  prejudice  to  the  right  erf  the  State, 
throu^  appellants  or  other  offie&s,  to  require  plaintiff 
to  render  detailed  statements  of  all  gasoline  reoetvedi 
sold,  or  used  by  i^,  whether  in  interstate  commerce  or  not, 
to  the  end  that  the  State  may  the  more  readily  en^curee 
said  excise  tax  to  the  extent  that  it  has  lawful  power  to 

enforce  it  as  above  stated.  . 

*     • 

'Decree  revereed,  and^the  cauee  remanded  firir  fur(h$r  pro- 
ceedtnge  in  confcrmUy  wUh  tkie  apmian. 


•«•»• 


BARKIS,  BY  mS  NEXT  FRIEND,  ETC.  p.  DISTRICT 

OF  OOLtJMBIA. 

*  • 

ON  CBBXaiGATB  FttOH  flHB  COUBT  OF  APntAia  OW  DBB 
No.  16.    ArguedJanuary  dft,  1919.— Dedded  Jims  6^  ,1031. 

•  * 

•  -   » 

1*  The  vfoik  of  deaniiig  the  streeU  for  the  piotectbn  of  the  publio 
health  and  comfort  appertains  to  the  difcretionary  governmental 
functionaof  the  District  of  Columbia,  distinguished  from  the  special 
corporate  or  municipal  duty  of  keeping  the  streets  in  repair.  P.  062. 

2.  Tlie  District  is  not  liable  for  personal  injuries  occarioned  by  the 
ne^igenoe  of  its  employee  while  engaged  in  sprinkling  streets  pn- 
paratoiy  to  cleaning  them.    P.  052. 
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Thb  case  is  stated  in  the  opinion. 

Mr.  RoBM  F.  Dawningy  for  Harris,  djacussed  theiollow- 
ing  cases: 

Weighiman  v.  CoqfHjratum  of  WaBhingUnif  1  Black,  39; 
Barnes  v.  Diitriet  of  Columbia,  91  U.  8.  540;  District  qf 
ColunMa  v.  Woodbury,  186  U.  S.  460;  Quia  v.  New  Yorfc, 
36  App.  Div.  476;  Miesano  v.  The  Mayor,  160  N.  Y.  126; 
Barney  Dumping-Boat  Co.  v.  The  Mayor,  40 Fed.  Rep.  60; 
Young  v.  Melropditan  Street  By.  Co.,  126  Mo.  App:  2; 
Denver  v.  Porter,  126  Fed.  Rep.  288;  Pass  ChriOian  v. 
Femandee,  100  Mississippi,  76;  Oelrom  v.  San  Antonio,  94 
Texas,  626;  Dentfer  v.  Davis,  37  Colorado,  370;  Coatee  v. 
Disbrid  of  Columbia,  42  App.  D.  C.  194;  Bruhnke  v.  Lor 
Crosse,  155  Wisconsin,  486;  ConMy  v.  NashmHe,  100 
Tennessee,  262;  Lone  v.  ilflanto,  96  Georgia,  129;  Candid 
V.  Jeraey  City,  46  N.  J.  L.  167;  Saeage  v.  Salem,  23  Oregon, 
381;  KuOm  v.  Milwaukee,  92  Wisconsin,  263;  Brycmt  v. 
St.  Paul,  33  Minnesota,  291;  Haley  v.  Boston,  191  Mas- 
sachusetts, 291  ;H^  V.  Boston,  122  Massachusetts,  376; 
Workman  y«  New  York  City,  179  U.  S.  662. 

iff.  i{o&er<  L.  WiUiams  and  3f r.  Francis  H.  Stephens^ 
with  whom  Jf r.  Conrad  H.  Syme  was  on  the  brief,  for 
the  District  of  Columbia. 

Mb.  Jxjbticb  McIIbtnoij>8  delivered  the  opinion  of  the 
court. 

The  Court  of  Appeals,  District  of  Cphimbia,  has  certified 
the  following  question  (Jud.  Code^  5  ^1) : 

'^Is  the  sprinkling  of  the  streets  to  keep  down  dust 
for  the  purpose  of  the  comfort  and  health  of  the  general 
public,  a  public  or  govermnent^  act  as  contradistinguished 
from  a  private  or  municipal  act,  which  exempts  the  Dis- 
trict of  Columbia  from  liability  for  the  injuries  caused 
by  one  of  its  employees  engaged  therein?  '' 
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In  order  to  prepare  the  streets  of  Wnshiiigton  for 
sweepingi  it  was  the  practice  to  q>rinkle  them  from  port- 
able tanks.  While  filling  one  of  these  tanks  thnm^  a 
hose  connected  to  a  water  plug,  a  ooiporate  empkqf^Be- 
negligently  dropped  the  plug  cover  mi  injured  Adettwrt 
Harris,  a  young  child.  He  brougiht  suit  against  the 
District  of  Columbia  for  damages. 

It  is  established  doctrine  that  when  actmg  in  good 
faith  munidpid  corporations  are  not  liable  for  the  mann^ 
in  which  they  exercise  discretionary  powers  of.  a  public 
or  legislative  character.  A  different  rule  generally  prer 
vails  as  to  their  private  or  corporate  powers.  Dillon  on 
Munidipd  Corporations,  5th  ed^  §  1626|  et  ieq.,  and 
cases  cited. 

Application  of  these  general  prineipJes  to  the  facts  of 
particular  cases  has  occasioned  much  difficully.  The 
circumstances  bdng  stated,  it  is  not  alwkys  easy  to  det^r^ 
mine  what  power  a  municipal  corporation  is  exercising. 
But,  nothing  else  appearing,  we  are  of  opinion  that,  when 
sweeping  the  streets,  a  municipality  is  exercising  its  dis- 
cretionary powers  to  protect  public  health  and  ccnnfort 
and  is  not  performing,  a  special  corporate  or  mxmicqpal 
duty  to  keep  them  in  repair.  Tliis  conclusion,  we  tiiink, 
accords  with  common  observation,  harmonises  with  what 
has  been  declared  ha^dtof ore  concerning  liability  of  the 
District  of  Cdumbia.  for  torts,  and  is  supported  by  well 
considered  cases.  Weightnum  v.  Carport 
(1861),  1  Black,  39;  BameB  v.  District,  of  Columbia  {1S7S), 
91 U.  Q.  M),  551;  Diiirid  of  Columbia  v.  Woodbury  (1890), 
136  U.  S.  450;  Lone  v.  AUanta,  95  Gleorgia,  129;  Condly  v. 
NashmOe,  100  Tennessee,  262;  Haley  v.  Boston,  m  Mas- 
sachusetts, 1!91 ;  Brvknke  v.  La  Crosa^j  155  Wisconsin,  486. 

In  Weif/hbnan  v.  Corporation  of  Washington,  supra,  the 
coiporatioii  was  held  liable  for  injuries  resulting  from  an 
insecure  bridge  placed  by  the  charter  ubder  its  exdusive 
control  anjd  management.   Amopg  other  thingE^  throu^ 
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Mr.  Justice  Clifford,  this  was  said:  ''Municipal  cor- 
porati<^iis  undoubtedly  are  invested  with  certain  powers, 
which,  from  their  nature,  are  discretionary,  such  as  the 
power  to  adopt  regulations  or  by-laws  for  the  naanage- 
ment  of  their  oi^  affairs,  or  for  the  preservation  of  the 
public  health,  or  to  pass  ordinances  prescribing  abd  r^^-. 
lating  the  duties  of  policemen  and  firemen,  and  for  many 
other  useful  and  ^portant  objects  within  the  scope  of 
their  charters.  Sudi  powers  are  generaUj^  regarded  as 
discretionaiy,  because,  in  their  nature,  they  are  legislative; 
and  althougih  it  is  the  dutjr  of  such  corporations  to  carry 
out  the  powers  so  granted,  and  make  them  beneficial,. 
stjU  it  has  never  been  held  that  an  action  oti  the  case 
would  lie  against  tiie  corporatio];i>  at  the  suit  of  an  indi- 
vidual, for  the  f aihire  on  their  part  to  perform  suck  it 
du^.  .  .  •  Whether  the  action  m  this  case  is  main- 
tainable against  the  defendants  or  not,  depends  upon  the 
terms  and  conditions  of  their  charter,  as  is  obvious  from 
the  views,  already  advanced." 

Barnes  v.  DkbHd  of  CclumbiOf  euprOf  presented  a  case 
of  injury  arismg  from  a  defective  street.  The  District  was 
held  liable,  and,  for  the  court,  Mr.  Justice  Hunt  aoid, 
concerning  the  point  presently  important: 

''Some  cases  hold  that  the  adoption  of  a  plan  of  such  a 
work  is  a  judicial  act;  and,  if  injury  arises  from  the  mere 
execution  of  that  plan,  no  liability  exists.  Child  v.  City 
(if  BosUm,  4  Allen,  41;  Thayer  v.  BoaUm,  19  Rck.  511. 
Other  cases  hold  that  for  its  negligent  execution  of  a  plan 
good  in  itself,  or  for  mere  negligence  in  the  care  of  its 
streets  or  other  works,  a  municipid  coiix)ration  cannot 
becharged.  C%o/2>6lrott  v.jB2acX;e6v,21Michigan,84,is 
of  the  latter  class,  where  it  was  held  tiiat  the  city  was  not 
liable  for  an  injury  arising  from  its  neglect  to  keep  its 
sidewalks  in  repair. 

"The  authorities  establishing  the. contrary  doctrine 
that  a  <sity  is  responsible  for  its  mere  negligence,  are  so 
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numerous  and  so  well  considered,  that  the  law  must  be 
deemed  to  be  settled  in  accordance  with  tiiem/'  (Cithig 
many  cases.) 

District  c/  Columbia  v.  Woodbury,  supra.  Woodbuiy 
claimed  damages  for  mjuries  resulting  from  a  sidewalk, 
negligently  permitted  t6  remain  out  of  repair.  Hdd,  that 
the  principle  of  Barnes  v.  District  qf  Cohmbia  applies, 
notwithstanding  the  form  of  the  District  govenmieDt 
had  been  changed. 

In  Roth  Vt  District  of  Cohmbia^  16  App.  D.  C.  323; 
Brown  v.  District  of  Columbia,  20  App.  D.  C.  278;  Dislnet 
of  Columbia  V.  TyrreU,  41  App.  D;  G.  463;  mdCoates  v. 
District  of  Colufnbia,  42  App.  D.  C.  194,  freedom  of  the 
District  of  Columbia  from  liability  on  account  of  inattecs 
within  its  govemmental'powers  is  recognized. 

Workman  v.  New  York  City,  179  U.  S.  552,  is  noi^  appli- 
cable. The  proceeding  bemg  in  admiralty,  ri^its  and 
liabilities  of  the  parties  depended  uix)n  tiie  maritime 
code  and  not  uix)n  local  laws  of  New  York.  Here,  com- 
mon-law principles  apply.  See  Smdham  Pacific  Co.  v. 
Jevisen,  244  U.  S.  205. 

The  certified  question  must  be  answered  in  the  affirm- 
ative. 

Mb.  Jxjsticb  Houobs,  Mb.  JtmicB  Bbandks  and 
Mb.  Jitbtigb  Clabxb 
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«  .  ■  " 

APPBAL  FBOIC  THECOVm  OF  CLAIMB. 

No.  <B.     Aisued    March   16,   1920;  resUxrad  to  dook«t  lor  nargu- 
ment  NomiilMr  16, 1000;  Margnad  April  12,  IWl.T^Deekiad  Jttii»6/ 

iwi. 

Sectkm  3477  of  the  Revimd  Statatea,  forbidding*  all  tranaferB  and 
aangnmenta  of  any  claim  upon  the  United  States  beforo  its  allbw- 
anee,  ^.,  was  intended  to  prevent  ^uda  upon  the  Tteamiry,  laid 
does  not  apply  to  a  transfer  reaolting  from  the  oonaoBdation  of  two 
raibbad  ooiporationa  whereby;  ponniant  to  their  agreement  and 
'  the  laws  of  their  respectiYe  States,  the  rijg^ts,  franchises,  pioperty, 
and  choses  in  action  of  each  hre  transferred  to  a^d  become  vested 
in  the  consolidated  corporation./  P.  6S6. 

68  Ct.  Chns.  107,  reversed. 

THBHsaae  is  stated  in  the  opinioiL  ' 

Mr.  Benjamin  Carter ,  with  whoDj  Mr.  Frank  Garter 
Pope  wa^  oh  the  brief ,  for  appellant. 

.     *  •  •  • 

Mr.  Aseietant  Attorney  Oeneral  Davie,  mth  whom  Mr. 
CrawUy  Wentwarthy  Special 


General,  was  on  the  brief,  for  the  United  States.. 

Mr.  J}7BTiGa  McJlaTNOLDB  delivered  the  opuiion  of  the 
court. 


Appellant  sued  m  the  Court  of  Claims  to  recover  bal- 
ances for  transportation  services  originally  payable  to 
the  Florida  Central  &  Peninsular  Railroad  Company,  to 
whose  ri^ts  it  had  succeeded  through  merger  or  consoli- 
dation. Holding  that  because  of  §3477,  Rev.  Stats. 
(0  Stat.  41,  and  10  Stat.  170),  appellant  could  not  main-^ 
tain  the  action,  that  court  dismissed  its  petition. 
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Section  3477 — ''All  transfers  aiid  assignments  made 
of  any  claim  upon  the  United  States,  or  of  any  part  or 
share  thereof,  or  interest  therein,  whether  absolute  or 
conditional,  and  whatever  may  be  the  ccmsideration  there- 
for, and  all  powers  of  attorney,  orders,  or  other  authorities 
for  receiving  i)ayment  of  any  such  claim,  or  of  any  part 
or  share  thereof,  shall  be  absolutely  null  and  voidj^  unless 
they  are  freely  made  and  executed  jn  the  presence  of  at 
least  two  attesting  witnesses,  after  the  allowance  of  such  a 
claim,  the  ascertainment  of  the  amount  due^  and  the 
issuing  of  a  wai;rant  for  the  i)ayment  thereof/' 

The  Seaboard  Air  Line  Railway  was  originaUy  char- 
tered under  the  laws  of  Virginia;  by  authorixed  union 
with  others,  it  became  a  consolidated  corporation  under 
the  lawiB  of  Virginia,  North  Caax>Iina,  South  Garolinai 
Georgia,  and  Alabama;  and  in  >  1903  under  '' Articles  of 
agreement  of  mergpr  and  consolidatioia  "and  the  statutes 
of  Georgia  and  Florida  (§  2173,  Code  of  Ga.  189^;  1 2812, 
Gen.  Stat,  of  Fla.),  the  Florida  CJentral  A  Peninsular 
Railroad^  a.  Florida^  corporation,  was  imited  with  it.  As 
agreed  and  provided  by  the  Iiiws  of  the  two  StJEites,  the 
rights,  privileges,  franchises,  and  all  property,  real,  per- 
sonal, and  mixed,  and  all  debts  on  every  account,  aa  well 
as  stock  subscriptions  and  ^other*  things  in  action  belong- 
ing to  each  of  the  constituents,  were  transferred  to  and 
vested  m  the  consolidated  corporation  without  further 
act  or  deed,  ''as  effectually  as  th^  were  in  the  former 
companies.'' 

Section  3477  has  been  bdore  this  court  many  times  for 
construction  imd  application.  United  States  v.  GiZIu,  05 
U.  S.  407;  Erwiny.  UnitedStatee,  ffT  V.  S.  302;  Spoffard  v. 
Kirk,  97  U.  S.  484;  Goodman  y.  NiHack,  102  XT.  S.  656; 
St.  Pml  dt  Duhith  R.  B.  Co.  v.  United  States,  112  U.  & 
733;  BaOey  v.  United  States,  109  U.  S.  432;  BuOer  v. 
Chrd^,  146  tJ.  S.  303f  ITatfer  v.  Sunmns,  149  U.^.  242; 
Boa  V.  ITobelZ,:  161 U.  S.  ^;iVioe  v.  Forrest,  173  U.  S.  4ia 
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In  Erwin  y.  United  States,  Goodman  v.JfMack,  and 
Price  V.  Forresty  certain  exceptions  to  the  general  lan- 
guage of  the  section  were  recognized  because  not  within 
the  evil  at  which  the  statute  aimed.  It  was  intended  to 
prevent  frauds  upon  the  Treasury,  ajul  the  nuschiefs 
designed  to  be  remedied  "are  mainly  two:  First,  the 
danger  that  the  rights  of  the  government  might  be  embar- 
rassed by  having  to  deal  with  several  persons  instead  of 
one,  and  by  the  introduction  of  a  party  who  was  a  stranger 
to  the  original  transaction.  Second,  That,  by  a  transfer 
of  such  a  claim  against  the  government  to  one  or  more 
persons  not  originally  interested  in.  it,  the  way  might  be 
conveni^itly .  opened  to  such  improper  influences  in 
prosecuting  the  claim  before  the  deparloBents,  the  courts, 
or  the  Congress,  as  desperate  cases,  when  the  reward  is 
contingent  on  success,  so  often  suggest." 

We  cannot  believe  that  Congress  intended  to  discourage, 
hinder  or  obstruct  the  orderly  merger  or  consolidation 
of  corporations  as  the  various  States  might  authorize  for 
the  public  interest.  There  is  no  probability  that  the 
United  States  could  suffer  in jtuy  in  respect  of  outstanding 
claims  from  such  union  of  interests  and  certainly  the^  re- 
sult would  not  be  more  deleterious  than  would  follow  their 
passing  to  heirs,  devisees,  assignees  in  bankruptcy,  or 
receivers,  all  of  which  changes  of  ownership  have  been 
declared  without  the  ambit  of  the  statute.  The  same 
principle  which  required  the  exceptions  heretofore  ap- 
proved i^phes  here. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded  with  direction  to  afford  reasonable 
opportunity  to  both  sides  for  taking  any  additional  proof 
rendered  necessairy  by  the  withdrawal  by- the  United 
States  <tf  a  stipulation  upon•^.which  reliance  had  been 
placed;  and  for  further  proceedings  in  conformity  with 
this  opinion. 

Revereed. 
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KANSAS  CITY  SOUTHERN  RAILWAY  COMPANY 
ET  AL.  f.-ROAD  IMPROVEMENT  DISTRICT 
NUMBER  6  OF  LITTLE  RIVER  COUNTY, 
ARKANSAS. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  ARKANSAS. 
No.  a05.    Aigued  March  16, 17, 1921.— Decided  June  6,  1021. 

1.  A  judgment  of  'a  state  supreme  court  sustainuig  a  state  tax  law. 
over  the  objection  that,  as  applied  in  the  case,  it  violates  the  Ckmr 
stitution,  is  reviewable  by  writ  of  error.    P.  650. 

2.  Railroad  property  may  not  be  burdened  for  local  improvementB. 
upon  a  basis  so  wholly  different  from  that  used  for  asoertainixig  tbs 
contribution  demanded  of  individual  owners  as  neoeasiirily  to  pio- 
duce  manifest  inequality.    P.  661. 

3.  An  Arkansas  statutb  authorizing  local  assessments  fpr  a  road  im- 
provement, held  a  denial  of  the  equal  protection  of  the  laws,  as  ap- 
plied in  this  case.    P.  661. 

.139  Arkansas,  424,  reversed.    Certiorari  denied. 

Error  to  a  judgment  of  the  Supreme  Court  of  Arkansas 
which  affirmed  a'  judgment  of  a  circuit  court  approving  a 
road  improvement  assessment  on  property  of  the  plain- 
tiffs in  error.    The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  W,  Moore  and  Mr.  James  B.  McDonpughf 
with  whom  Mr.  Frank  H.  Afoore. and  Mr.  A.  F.  Smith 
were  on  the  briefs,  for  plaintiffs  in  error.     . 

Mr.  John  P.  DuLaneyy  with  whom  Mr.  A.  D.  DuLaney 
was  on  the  brief,  for  defendant  in  error. 

r 

Mr.  Justice  McReynolds  delivered  the  opinion  of  tiie 
court. 

Proceeding  under  Act  No.  338,  1916  Seasion,  Arkansas 
Legislature,  the  County  Court  created  and  fixed  the 
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boundaries  of  "Road  Improvement  District  No.  6  of 
little  River  County."  They  include  approximately 
25,000  acres  and  within  them  there  are  9.7  miles  of  main 
track  railroad  owned  and  operated  by  plaintilTs  in  error, 
Kansas  City  Southern  Railway  Company  and  Texarkana 
&  Fort  Smith  Railway  Company ,  together  with  the  corre- 
sponding right  of  way,  <x>vering  130  acres,  and  requisite 
station  buildings. 

little  River  County  is  distinctly  argicultural,  has  an 
area  of  546  square  ndles,  and  16,000  inhabitants.  The 
Improvement  District  wa^ ..  created  for  the  puipose  of 
constructing  11.2  miles  oi"  gravel  road  throu^  ta]Eation 
upon  real  property,  defined. by  the  statute  as  '^land,  im- 
provements thereon,  raBroads,  railroad  rights-of-way 
and  improvements  thereon,  including  public  buildiugs, 
sidetracks,  etc.,  and  tramroads." 

A  duly  appointed  l^rd  assessed  the  benefits  to  plain- 
ti£Fs  in  error's  property  on  account  of  the  proposed  road  at 
$7,000.00  per  mile  of  mam  track— $67,900.00.  They 
divided  the  farmnig  lands  into  five  zones,  determined 
by  distance  from  the  highway,  and  assessed  uniform  bene- 
fits upon  all  within  the  same  zone  without  regard  to  imr 
provements  or  market  value — ^in  the  first  $12.00  per  acre, 
second  $10.00,  third  $8.00,  fouiiii  $6.00,  and  fifth  $4.00. 
Town  lots  were  likewise  assessed  without  reference  to  value 
or  improvements  at  $10.00,  $15.00,  $20.00  and  $25.00 
each,  according  to  location.  A  pipe  line,  telephone  line, 
jand  tel^puph  line  were  severally  assessed  at  $2,500«00, 
$300.00  and  $300.00  per  mile,  without  any  designated  basis. 

Plaintiffs  in  error  diUy  maintained  that  the  assessment 
upon  their  property  was  unequal,  arbitrary,  unreasonable, 
and  in  violation  of  the  due  process  and  equal  protection 
clauses  of  the  Fourteenth  Amendment,  llie  state  courts 
held  to  the  contrary  and  in  effect  declared  the  statute  pro- 
vicling  for  the  Road  Improvement  District  authorized  the 
action  taken  by  the  Board,  and  that  so  construed  it  was  a 
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valid  enactment.  139  Arkansas,  424.  The  validity  of  thd 
statute  having  be^i  adequately  chaUenged,  the  cause  is 
properly  here  upon  writ  of  error,  and  the  petition  for 
certiorari  will  be  denied. 

The  settled  general  rule  is  that  a  state  Ic^Iature  ''may 
create  taxing  districts  to  meet  the  eiqpense  of  local  im- 
provements and  mi^  fix  the  basis  of  taxation  without 
encountering  the  Fourteenth  Amendment, unless  its  action 
is  palpably  arbitrary  or  a  plain  abuse."  Gast  Realty  Co.  v. 
Schneider  QranUe  Co.,  240  U.  S.  55;  Houck  v.  LdUU  Rioer 
Drainage  District,  239  U.  S.  264, 262.  Oniinarily,  the  levy 
may  be  upon  lands  t^pecially  hwefited  according  to  value, 
position,  area,  or  the  front-foot  rule.  French  v.  Barber  As- 
phalt Co.,  181  U.  S.  324,  342;  Case  Farm  Co.  v.  Detroit,  181 
U.  S.  396,  S97  yLouiavitte  &  NaehmJU  R.  R.  Co.  v.  Barber 
AephaU  Co.,  197  U.  S.  430;  WithneU  v.  Ruecking  Construe- 
tion  Co.,  249  U.  S.  63;  Hancooh  v.  CUy  of  Mushogee,  250 
Vf.  S^  464;  Branson  v.  Bush,  251  U.  S.  182. 

If,  however,  the  l&tatute  providing  for  Jhe  tax  is  "of 
such  a  character  that  there  is  no  reasonable  presumption 
tlmt  substantial  justice  genera&y  will  be  done,  but  the 
probability  is  that  the  parties  will  be  taxed  disproportion- 
ately to  each,  other  and  to  the  benefit  conferred  the  law 
can)i<ot  stand  against  the  complaint  of  on^  so  taxed  in 
fact."    Gast  ^ealiy  Co.  v.  Schneider  -Granite  Co,,  supra. 

The  statute  \mder  consideration  prescribes  no  definite 
standard  fdf  determining  benefits  from  proposed  improve- 
ments. The  assessors  made  estimates  as  to  farm  lands 
and 'town  lots  according  to  area  and  position  and  wholly 
without  regard  to  iheir  value,  improvements  tiiereon,.or 
their  present  or  prospective  use.  On  theother  hand,  dis- 
regarding both  area  and  position,  they  undertook  to  esti- 
mate benefits  to^the  property  of  plaintiffs  in  error  without 
disclosing  any  basis  therefor,  but  apparentiy  according 
to  some  vague  speculation  as  to  present  worth  and  possible 
future  inicreased  receipts  from  f reiicht  and  TMunengeri 
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which  would  enhance  its  value,  considered  as  a  component 
part  of  the  system* 

Ob  viously  y  the  railroad  companies  have  not  been  treated 
like  individual  owners,  and  we  think  the  discrimination 
so  palpable  and  arbitrary  as  to  amount  to  a  denial  of  the 
equal  protection  of  the  law.  Benefits  from  local  improve- 
ments must  be  estimated  upon  contiguous  property  ac^- 
cording  to  some  standard  which  will  probably  produce 
approximately  correct  gieneral  results.  To  say  that  9.7 
miles  of  railroad  in  a  purely  farming  section,  treated  as  an 
aliquot  part  of  the  whole  system,  will  receive  benefits 
amounting  to  $67,900.00  from  the  construction  of  11.2 
miles  of  gravel  road  seems  wholly  improbable,  if  not  im- 
possible. Classification,  of  course,  is  permissible,  but 
we  can  find  no  adequate  reason  for  what  has  been  at- 
tempted in  the  present  case.  Royster  Quanb  Co.  v.  Ftr- 
giniay  263  U.  S.  412,  416.  It  is  doubtful  whether  any  very 
substantial  appreciation  in  value  of  the  railroad  property 
within  the  district  will  result  from  the  improvements;  and 
very  clearly  it  cannot  be  taxed  upon  some  fanciful  view 
pf  futiue  earnings  and  distributed  values,  while  all  other 
property  is  assessed  solely  according  to  area  and  position. 
Railroad  property  may  not  be'burdened  for  local  improve- 
ments upon  a  basis  so  wholly  differient  from  that  used  for 
ascertaining  the  contribution  demanded  of  individual 
owners  as  necessarily  to  produce  manifest  inequality. 
Equal  protection  of  the  law  must  be  extended  to  all. 

The  judgment  of  the  coiui;  below  is  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Reversed. 


662  OCTOBER  TERM,  1920. 

Counsel  for  Partiok  256U.GL 


WESTERN    UNION    TELEGRAPH   CJOMPANY,  9. 

POSTON. 

CBRnORARI  TO  THE  SUPBBME  GOUm*  OF  THE  8TATB  OF 

SOrTH  CAROLINA. 

No.  298.    Aigued  Gotober  20,  1990.— Decided  Joae  6^  1921. 

1.  A  telegraph  company  is  not  subject  to  a  (xnnmon-law  liability  for 
negligent  delay  in  the  delivery  of  a  message  while  its  system  was 
in  the  exclusive  possession  and  control  of  the  Government  and  benig 
operated  by  the  Postmaster  General,  pursuant  to  the  Joint  Reaolii- 
tion  of  July  16, 1918,  c.  154,  40  Stat.  904,  and  the  Prodamataon  of 
J«ny  22, 1918, 40  Stat.  1807.  P.  664.  Minowri  Pacific  B.  R.  Co.  y. 
AvU,  anU,  554. 

2.  The  provision  of  the  proclamation  for  continuing  openition  of  the* 
telegraph  systems  through  their  officers  and  employees  in  the  names 
of  their  respective  compaoies.  subject  to  the  orders  of  the  Post- 
ma.ster  General,  did  not  make  the  companies  the  operating  agents 
of  the  United  States,  and  &o  render  them  liable  for  sueh  neglignniw^ 
nor  did  the  Postmaster  General's  Ordev,  of  like  effect,  dated  Augwi  1, 
1918.    P.  665. 

3.  The  contract  of  October  9,  1918,  between  the  Postmaster  Geneeal 
and  the  petitioner  did  not  make  the  company  liable  for  ne^igence 
under  government  operation,  but  merely  jvovided  indemnity.  P.  606. 

4.  Omission  of  Congress  to  provide  a  remedy  against  the  Qovenmiait 
in  such  cases  would  afford  no  groiuid  for  hoUing  the  liikimili 
company  liable.    P.  667. 

107  S.  £.  Bep.  516,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Rush  Taggart  and  Mr.  Francis  R.  Stark,  with  whom 
Mr.  P.  A.  WiOcax,  Mr.  F.  L.  WiUcox  and  Mr.  Henry  B. 
Davis  were  on  the  brief,  for  petitioner. 

Mr.  Philip  H.  Arrowsmithf  with  whom  Mr.  AUia  M. 
Lumpkin  was  on  the  brief,  for  respondent. 
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The  SoHcUor  General  filed  a  brief  on  behalf  of  the  United 
States. 

Mr.  Win.  M.  Silverman  and  Mr.  Joseph  P.  TcHine^  hy 
leave  of  court,  filed  a  bri$f  as  amid  cutub. 

Mr.  Justice  Brandeib  delivered  the  opinion  of  the 
court.- 

The  Supreme  Court  of  South  Carolina  (107  S.  E.  Rq>. 
616)  affirmed  a  judgment  of  the  trial  court  against  the 
Western  Union  Telegraph  Company  for  damages  result- 
ing from  negligent  delay  in  delivering  an  intrastate 
message  sent  October  2,  1018.  Its  telegraph  system  was 
at  that  time  in  the  exclusive  pc^ssession  and  control  of  the 
Government  and  was  being  operated  by  the  Postmaster 
General  pursuant  to  the  joint  resolution  of  Congress  of 
July  16,  1918,  c.  154,  40  Stat.  904,  and  the  proclamation 
of  the  President  of  July  22, 1918, 40  Stat.  1807.  The  state 
ootirt  declared  that,  while  the  action  and  the  judgment 
recovered  therein  were  in  form  against  the  Weston  Union 
Telegraph  Company,  yet,  in  effect,  they  were  against  the 
Postmaster  General;  that  in  suing  the  company  the  plain- 
tiff had  pursued  the  course  directed  by  the  President's 
proclamation  and  confirmed  by  the  contract  dated  October 
9,  1918,  between  the  Postmaster  General  and  company 
concerning  compensation;  and  that  since  imder  this  con- 
tract the  Postmaster  General  would  have  to  pay  any 
judgment  rendered  against  the  company,  the  entry  of 
judgment  would  not  deprive  it  of  property  without  due 
process  of  law.  This  court  granted  a  writ  of  certiorari; 
253  U«  S.  480.  Whether  the  company  can  be  held  liable 
is  the  only  question  presented  here. 

Our  decision  must  depend  primarily  upon  the  authority 
CDnferred  by  Congress  in  the  joint  resolution  which  pro- 
vided: 
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''That  the  President  during  the  continuance  of  the 
present  war  is  authorized  and  empowered,  whenever  he 
shall  deem  it  necessary  for  the  national  security  or  de- 
fense, to  supervise  or  to  take  possession  and  assume  con- 
trol ol  any  telegraph,  telephone,  marine  cable,  or  radio 
system  or  systems,  or  any  part  thereof,  and  to  operate  the 
same  in  such  manner  as  may  be  needful  or  desirable  for 
the  duration  of  the  war  .  •  .  Provided,  That  just,  com- 
pensation shall  be  made  for  such  supervision,  posseadon, 
control,  or  operation,  to  be  determined  by  the  President." 

Under  this  resolution  the  President  might,  doubtless, 
have  limited  his  function  to  mere  supervision  of  the  tele- 
graph and  telephone  systems  leaving  them  in  the  posr 
session  and  under  the  control  of  the  companies.  But  the 
resolution  also  empowered  him  "to  take  possession  and 
assume  control  "  of  the  systems;  and  this  he  did,  {Dakota 
Central  Telephone  Co.  v.  South  Dakota,  250  U.  S.  163,  183, 
185)  the  proclamation  declaring: 

''I  .  .  .  do  hereby  take  possession  and  assume'Con- 
trol  and  supervision  of  each  and  every  telegraph  and  tde- 
phone  system,  and  every  part  thereof,  within  the  juris- 
diction of  the  United  States,  including  all  equipment 
thereof  and  appurtenances  thereto  whatsoever  and  all 
i^aterials  and  suppUes.    .    .    . 

''From  and  after  twelve  o'clock  midni^t  on  the  31st 
day  of  July,  1918,  all  telegraph  and  telephone  systems  in- 
cluded in  this  order  and  proclamation  shall  conclusively 
be  deemed  within  the  possession  and  control  and  under 
the  supervision  of  said  Postmaster  General  without  f iirther 
act  or  notice." 

In  conferring  upon  the  President  power  "to  take  pos- 
session and  assume  control  "  of  the  telegraph  systems 
the  resolution  adopted  language  identical  wdth  that  which 
had  been  employed  in  the  Act  of  August  29,  1916,  c.  418, 
39  Stat.  619,  645,  pursuant  to  whicli  the  railroads  were 
brought  under  federal  control.    See  Missouri  Pacific  R.  B. 
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Co.  V.  Atdt,  ante,  554.  We  held  there  that  the  mipplemeii- 
tary  legislation  known  as  the  Federal  Control  Act  did  not 
impose  liability  upon  the  company,  and  th&t,  since  tlie 
Government  was  operating  the  property;  the  railroad 
company  could  not  be  held  liable  under  the  establishcid 
principles  of  the  common  law  governing  liability.  These 
principles  are  equally  applicable  here. 

In  respect  to  telegraph,  systems  there  was  no  supple- 
mentary legislation  similar  to  the  Federal  Control  Act; 
so  that  the  argument  mainly  relied  \ipon  by  plaintiff  in 
the  Missouri  Pacific  Case.is  not  made  here.  But  it  is  ecn- 
tended  that  the  proclamation,  the  order  of  tiie  Po(9t- 
master  General  of  August  1/1918,  and  the  contract  lie- 
tween  him  and  the  company  concerning  compensation 
authorized  suit  against  the  company  as  the  operating  agf  nt 
of  the  Govemmtot  in  the  same  way  that  the  Federal  Con- 
trol Act  authorized  suit  against  the  Director  General. 
We  find  in  them  no  basis  for  such  liability.^  Obviously 
neither  proclamation,  order,  nor  contract  could  create  a 
liability  not  authorized  by  the  resolution  of  Congress 
on  which  they  rest.    Nor  did  they  attempt  to  do  so. 

(a)  The  provision  in  the  proclamation  reUed  upon  to 
establish  the  liability  is  this: 

"Until  and  exciept  so  far  as  said  Postmaster  General 
shall  from  time  to  time  by  general  or  special  orders  other- 
wise provide,  the  owners,  managers,  boards  of  directors, 
receivers,  officers,  and  en^loyees  of  the  various  telegraph 

1  This  view  has  been  token  ako  fay  state  courts.  Canidaie  v.  Western 
Union  Telegraph  Co.,  203  Ala.  675;  Western  Union  Telegraph  Co,  v. 
Glover,  17  Ala.  App.  374;  Western  Union  Telegraph  Co,  v.  Davis,  142, 
Ark.  304;  MitcheU  v.  Cumberland  Telephone  Co.,  188  Ky.  203;  Foe  er  v. 
Western  Union  Telegraph  Co.,  205  Mo.  App.  1;  Western  Union  Tele- 
graph Co.  v.  CondiU,  223  S.  W.  Rep.  234  (Tex.  Civ.  App.]r;  Wetiem 
Union  Telegraph  Co.  v.  Robinson,  225  S.  W.  Rep.  877  (Textus  Civ. 
App.).  See  contra,  Witherspoon  A  Sons  v.  Postal  Telegraph  A  Cable 
Co.,  257  Fed.  Rep.  758;  Spring  v.  American  Telegraph  &  Telephone 
Co.,  86  W.  Va.  192. 
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and  telephone  systems  shall  contmue  the  operation  thereof 
in  the  usual  and  ordinary  course  of  the  business  of  said 
sysvems,  in  the  names  of  their  respective  companies, 
associations,  organizationSi  owners,  or  managers,  a&  the 
case  may  be." 

This  provision  is  m  no  way  inconsistent  with  holding 
that  the  President  took  poefiession  of  and  operated  the 
telegraph  systems  as  distinguished  from  taking  oyer  the 
companies  and  operating  them.  The  companies  were 
not  made  the  operatiag  agents  of  the  United  States.  The 
officers  of  the  companies  were  to  operate  the  properties 
for  the  United  States  and  it  vas  to  be  done  ''in  the  names 
of  their  respective  compares." 

(b)  The  Postmaster  General's  Order  No.  1783,  dated 
August  1, 1918,  was  of  like  efifect.   It  merely  directed  that : 

''Until  further  notice  the  telegraph  and  telephone  com- 
panies shall  continue  operation  in  th<s  ordinary  course  of 
business  through  regular  channels.  .  ^•.  .  All  officers, 
operators  and  employees  ^  •  •  will  continue  in  the  per- 
formance of  their  present  duties,  reportiag  to  the  i^ame 
officers  as  heretofore  and  on  the  same  terms  of  employ- 
ment." 

(c)  The  contract  of  October  9,  1918,  between  the  Post- 
master General  and  the  Western  Union,  did  not  purport 
to  make  the  company  liaj>le.  It  merely  provided  indem- 
nity.   The  provision  reUed.upon  is  this: 

"The  Postmaster  General  shall  i)ay,  or  save  the  owner 
harmless  from,  all  expenses  hicident  to  or  growing  out 
of  the  possession,  operation. and  use  of  the  property  taken 
over  during  the  period  of  Federal  control.  He  shall  also 
pay  or  save  the  owner  harmless  from  all  judgments  or 
decrees  that  may  be  recovered  or  issued  against,  and  all 
fines  and  penalties  that  may  be  imposed  upon  it  by  reason 
of  any  cause  of  action  arising  out  of  Federal  control  or 
anything  done  or  omitted  in  the  possession,  operation, 
use  or  control  of  its  property  during  the  period  of  Federal 
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control,  except  judgments  or  decrees  founded  on  obli- 
gations of  the' owner  to  the  Postmaster  General  or  the 
United  States.'' 

This  provision  is  substantially  the  same  as  that  in- 
serted in  the  compensation  agreement  entered  into  be- 
tween the  Director  General  of  Railroads  and  the  railroad 
companies.^ 

It  is  urged  that  telegraph  companies  should  be  held 
liable  because  otherwise  those  using  the  system  would  be 
without  remedy  for  losses  suffered  thereby.  Whether 
this  is  true  or  whether  under  the  Tucker  Act  the  sender 
of  a  message  would  have  a  remedy  in  the  Court  of  Claims 
or  in  a  Federal  District  Court  we  have  no  occasion  to 
consider  in  this  case.^  If  Congress  has  omitted  to  provide 
adequately  for  the  prcYtection  of  rights  of  the  public,  Con- 
gress alone  can  provide  the  remedy. 

Reversed. 

>  See  Form  A,  Octol)er  22, 1018,  for  "Agreement  betwoen  the  Direc- 
tor General  of  Railroads  and  the  .  .  .  Company/'  Bulletin  No.  4 
(Revised)  pp.  39,  47,  §  4,  Pai.  L 

*  In  Heil  v.  UniUd  Siatcft,  273  Fed.  Rep.  729,  ^  petition  under  the 
Tucker  Act  for  daiuagen  arising  from  failure  to  transmit  a  prepaid 
cable  message  over  the  Commercial  C*able  C^ompany's  lines  v/as  held 
by  Learned  Hand,  D.  J.^  on  demurrer  to  state  a  good  cause  of  action. 
See  abo  discussion  in  Senate,  June  10, 1919,  vol.  58,  Cong.  Reo.,  p.  920. 
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WEBER  ELECTRIC  COMPANY  v.  E.  H,  FREEMAN 

ELECTRIC  COMPANY. 

CERTIORARI  TO  TH£  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

THIRD  CIRCUIT. 

No.  273.    Argued  April  21, 1921.— Decided  June  6,  1921. 

1.  A  patented  device  for  fastemng  together  the  metal  cap  and  sleeve 
of  an  incandescent  electric  lamp  socket,  consisting  of  corresponding 
recesses  and  protrusions  in  the  inner  surface  of  the  cap  and  t^oufter 
surface  of  the  sleeve,  respectively,  formed  by  slitting  td^«netal 
transversely  and  stamping  it,  which  lock,  against  longitudinal  move- 
ment only,  by  an  automiatic  snap  actioa  when  the  sleeve  is  thrust 
longitudinally  into  the  cap  (Patent  No.  743,206,  claims  1  and  4, 
November  3,  1903),  is  not  infringed  by  a  construction  providing 
the  cap  with  inwardly  extended,  riveted  studs  and  the  sleeve  with 

-  bayonet  slots  which  lo^k  with  the  studs  by  a  longitudinal  followed 
by  a  rotative  movement,  and  an  additional  stud  in  the  cap  wfaioh 
snaps  into  a  hole  in  the  sleeve,  as  the  rotation  is  oompleted,  pieveat- 
iog  reverse  rotative  movement.    F.  675. 

2.  The  patent  ih  suit  having  made  no  provision  for  a  lock  against 
rotative  movement  between  the  cap  and  sleeve,  cannot  be  aided  by 
resort  to  a  later  patent  to  the  same  patentee,  providii!^  a  slot  and 
projection  to  overcome  the  deficiency.    P.  675. 

3.  In  view  of  the  prior  art,  the  patentee's  oonoesdions  made-  in  the 
patent  office,  and  his  later  patent,  hM  that  the  wofds  "  tdesoopically 
received"  and  '^telescopically  applied,"  as  used  in  the  patent 
in  suit;  must  be  restricted  to  a  direct  longitudinal  movement  or  thrust 
of  the  sleeve  into  the  cap.    P.  676. 

4.  One  who  has  specifically  narrowed  his  claim  in  the  Patent  Office 
in  order  to  secure  his  patent,  may  not  afterwards,  by  construction 
or  resort  io  the  doctrine  of  equivalents,  g^ve  to  it  the  laiger  scope  it 
might  have  hod  if  not  so  amended.  T.  677. 

262  Fed.  Rep.  768,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Charles  Neave,  with  whom  Mr.  Frank  C.  CvrUs 
was  on  the  brief,  for  petitioner. 
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Mr.  Livingston  Gifford^  with  whom  Mr.  Dcvid  P.  Wol- 
haupter  Vs^as  on  the  briefs  for  reepondeDt.. 

a 

Mr.  JuerncB  Clabse  delivered  the  opinion  of  the 
court. 

This  is  a  suit  for  infringement  of  Lietters  Patent  of  the 
United  States,  No.  743,206,  granted  to  August  Weber,  Sr., 
on  November  3,  1903.  The  District  Court  held  claims  1 
and  4  valid  and  infringed,  but  the  Circuit  Court  of  Ap- 
peals, while  affirming  the  validity  of  the  claims,  reversed 
the  holding  that  they  were  infringed.  A  supposed  con- 
flict of  this  decision  as  to  infringement  with  one  by  the 
Circuit  Court  of  Appeals  of  the  Second  Circuit,  with 
respect  to  the  same  patent,  serves  to  bring  the  case  here 
for  review  on  writ  of  certiorari. 

The  patent  is  a  simple  and,  as  we  shall  see,  a  narrow  9ne. 
As  described  in  the  specification  it  relates  to  new  and 
useful  improvements  in  Incandescent-Electrlc-Lamp- 
Sockets,  the  principal  object  of  which  is  to  provide  a 
simple  and  effective  automatic  lock  or  connection  between 
the  sleeve  and  the  cap  of  such  a  socket. 

Nothing  new  electrically  or  in  the  general  form  of  the 
cap. or  sleeve  is  claimed, — the  invention  relates  solely  to 
the  method  of  fastening  the  overlapping  cap  to  the  sleevCi 
or,  as  it  is  sometimes  called,  the  shell  or  casing. 

The  validity  of  the  claims  involved  is  conceded  in  argu- 
ment, and,  having  regard  to  the  disclaimer  with  respect 
to  claims  2  and  3,  which  has  been  filed  by  the  petitioner 
since  the  decision  by  the  Circuit  Court  of  Appeals,  we 
regard  the  issue  as  now  narrowed  to  the  infringement  of 
the  fourth  claim. 

The  familiar  incandescent  lamp  consists  of  a  glass  bulb> 
attached  to  a  screw  threaded  base,  adapted  to  be  screwed 
into  a  properly  insulated  block,  through  which  the  neces- 
sary electrical  connections  are  made,  and  which  is  en- 
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closed  by  a  cylindrical  "sleeve  "  of  sheet  metal.  In  order 
to  complete  the^lamp  this  detached  sleeve  supporting 
the  bulb  and  inclosing  the  insulated  block  must  be  fitted 
and  sexnirely  fastened  into  the  usual  cap,  which  is  attached 
to  the  wall  or  fixture,  for  if  the  fastening  should  beocmie 
loose,  the  light  might  fail,  or  the  bulb  fall,  or  a  fire  haiard 
be  created.  To  invent  a  device  by  which  thd  sleeve  and 
cap  could  be  easily  and  securely  attached  to  each  other 
and  yet  be  readily  detached  when  desired,  was  the  prob- 
lem to  which  the  patentee  addressed  himself i  and  his 
solution  of  it  is  thus  'described  in  the  fourth  claim  of  the 
patent : 

"  In  a  device  of  the  class  described,  and  in  combination 
a  pair  of  members  comprismg  a  sheet-metal  sleeve  having 
a  slotted  end,  and  a  sheet-metal  cap  adapted  to  telesooin- 
cally  receive  the  Blotted  end  of  said  sleeve,  one  of  said 
members  being  provided  with  a '  recess,  and  the  other 
having  a  correspondingly-located  transverse  dU  and  Ae 
watt  on  one  side  thereof  displaced  to  farm  a  projection  bev- 
eled or  inclined  toward  said  recesskl  member  and  ter- 
minating abruptly  at  said  slit,  whereby  said  memb^s 
are  adapted  to  automatically  interlock  with  a  snap  action 
when  telescopically  applied  to  each  other,  and  to  be  re- 
leased by  manual  compression  of  said  slotted  sleeve,  8id>- 
stantially  as  described." 

To  make  the  device  thus  described,  it  was  only  neces- 
sary to  cut  two  transverse  slits,  each  about  one-quarter 
of  an  inch  in  lengOx  in  opposite  sides  of  the  flange  of 'an 
ordinary  cup,  and  to  then,  with  a  punch  or  die,  force  out- 
ward the  upper  edges-or  walls' of  the  slits  to  the  extent 
desired  to  create  the  necessary  ''recesses  "  which  must 
''terminate  "  at  the  lower,  sharp  edges  of  the  slits.  A 
similar  operation  on  a  slotted  sleeve  would  produce  a 
similar  result,  but  when  viewed  from  the  outer  surface 
of  the  sleeve  the  recesses  would  become  the  projections 
of  the  quoted  fourth  claim.    When  such  sleeve  ts  teles- 
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copically  applied  to — ^pushed  or  pressed  into — the  cap,  it  is 
obvious  that  with  the  recesses  in  the  cap  and  the  projec- 
tions in  the  sleeve  prbperly  positioned  and  .of  a  suitable 
size,  when  the  projections  shall  regist^  with  the  recesses, 
the  resiliency  of  the  metat  wijl  cause  the  two  to  engage 
with  a  snap  action  and  the  sharp  lower  edges  of  the  slots 
in  the  cap  will  then  prevent  the  cap  and  sleeve  from  being 
separated  by  a  longitudinal  movement  only,  until  the 
sleeve  shall  be  manually  eompressckl  to  release  the  pro- 
jections from  the  recesses. 

It  is  to  be  noted,  for  it  will  be  of  significance  in  the  inter- 
pretation of  the  claim  involved,^  that  it  is  required  that 
the  projections  on  the  sleeve  shall  be  '^beveled  or  inclined 
toward  said  ij^essed  member,"  and  in  the  specification 
it  is  provided  that  the  projections  shall  be  '^beveled  or 
inclined  from  the. inner  end  of  the  sleeve  toward  their 
outer  ends."  With  such  construction  it  would  seem 
plain,  even  without  the  exhibits,  which  show  it  to  be  truer 
that,  friction  aside,  projections  so  beveled  or  incl^ied 
could  readily  be  released  by  rotative  movement  from 
similarly  shaped  recesses  without  eompresmon  q£  .the 
sleeve. 

It  was  adipitted  at  the  bar  that  sockets  made  as  specified 
in  the  patent  in  suit  were  never  put  upon  the  market, 
but  the  record  shows  that  with  a  feature  added  which  is 
covered  by  another  patent  owiied  by  petitioner,  the* 
socket  met  with  large  commercial  success.  This  other 
patent  is  No.  916,812  and  was  granted  March  30,  1909, 
to  the  patentee  of  the  patent  in  suit  and  two  others,  on  ah 
application  filed  July  18, 1904.  Figures  8  and  9  from  the 
drawings  of  this  patent,  showing  the  cap  and  sleeve  of 
the  petitioner's  socket  as  manufactured  by  it  will  aid  in 
describing  the  additional  "improvement  "  which  it  made 
to  the  device  of  the  patent  in  suit  and  will  also'  be  of  service 
in  comparing  this  device  with  what  is  claimed  to  be  the 
infringing  socket  of  the  respondent. 


672  OCrrOBER  TERM,  192a 

OFtnioo  (rf  th$  Court     "^  ~         .   2S6n.Bb 

This  patent  is  also  for  improvements  In  incandeBcemt 
electric  lamp  sockets  and  cont^ns  fourteen  claims,  cd 
which  only  the  terms  of  the  first  need  be  noticed.  It 
claims  as  ne^v  and  iiseful  "a  pair  of  tubular,  sheet-metal 
members,  one  adapted  to  telescopically  receive  the  other, 
ha\'ing  mutually  abutting  cut-metal  edgee  on  the  re- 
sjiective  members  [the  slot  19  in  the  cap  and  projection  - 
20  in  the  sleeve],  to  prevent  relative  rota/xve  movement,  and 


F"^    8 


IG<     9 


automatically  interlocking  means /or  preverUing  a  teletcopic 
movement  of  separation  of  one  member  from  the  other  [the 
recesses  17  in  the  cap  and  the  projections  15  in  the  sleeve], 
said  means  permitting,  without  manipulation  thereof,  the 
telescopic  appHcatiop  of  the  members  to  each  other." 
This  language,  with  sHgbt  additions  and  omissions,  not 
significant,  is  repeated  in  claims  3,  13,  and  14. 

This  device,  for  preventing  "relative  rotative  move- 
ment "  of  the  cap  on  the  sleeve  is  the  feature  which  the 
petitioner  added  to  the  socket  of  the  patent  in  suit  before 
putting  it  upon  the  market  and  it  consists,  as  the  figure 
supra  shows,  in  the  open  slot  (19)  cut  to  the  edge  of  the 
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flange  of  the  cap,  into  which  paBses  the  projection  on  the 
sleeve  (20)  when  the  two  are  "teleecopically  applied  " 
to  each  other.  This  projection  (20)  is  fonned  by  cutting 
two  kmgitudinal  slits  in  the  sleeve  and  then  preesfa^  out- 
ward the  narrow  stxip  of  metal  between  them.  It  is  per- 
fectly true,  as  stated  in  four  of  the  claims  and  as  asserted 
with  much  Amphf^qp  m  the  i3>ecificati<ni,  that  ti^™  added 
device  effecti'rofy  prevents  any  relative  rotative  move- 
ment of  the  cf^  and  sleeve  upon  each  other. 
Coming  now  to  the  ctmstruction  of  the  reepcmdent. 


which  it  is  daimed  infringeB  the  fourth  claim  of  the  pateut 
in  suit. 

This  (respondent's)  socket  has  beoi  manufactured  since 
1009,  under  patent  No.  327,344,  and  it  may  most  :'eadily 
be  described  by  reference  to  the  above  figure  3  of  the 
drawing,  which  was  a  part  of  the  specification  of  the  iiatent. 

It  Kill  be  seen  from  this  drawing  that  instead  of  out- 
wardly extending  recesses  in  the  flange  of  the  cap,  formed 
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by  slits  and  displacing  of  the  metal,  such  as  are  in  the 
petitioner's  socket,  respondent's  cap  has  four  inwardly 
projecting  lugs  (19),  each  of  which  is  a  separate  piece  of 
metal  riveted  to  the  flange.  Each  of  these  lugs  is  circular 
in  outline,  with  a  flat  inner  end  or  face  and  presents 
abrupt  shoulders  on  opposite  sides.  In  the  upper  edge 
of  the  sleeve  are  three  bayonet  slots  of  the  familiar  form 
(14),  80  positioned  that  the  studs  on  the  cap  may  enter 
them  when  the  sleeve  is  slipped  into  the  cap,  But  when 
the  sleeve  has  been  telescoped,  or  pushed,  ifitb  the  tsaip 
so  that  the  lugs  have  been  pressed  to  the  end  or  bottom 
of  the  longitudinal  part  of  the  bayonet  slots  (14)  rotation 
of  the  sleeve  is  obviously  necessary  to  bring  them  into 
the  transverse  parts  of  the  slots,  so  that  the  two  membeiB 
will  be  locked  against  longitudinal  separation.  (No  such 
rotative  movement  of  the  two  members  is  mentioned  in 
the  patent  in  suit,  it  is  expressly  provided  against  in  peti- 
tioner's second  patent,  and  it  is  not  possible  in  its  com- 
mercial socket.) 

This  rotative  movement  accomplishes  a  second  result. 

Reference  to  the  £gure,  supra,  shows  a  longitudinal  slot 
in  the  sleeve,  which  in  the  k^  socket  affords  a  passage 
for  the  key,  but  in  the  keyless  socket  is  narrower,  and 
serves  only  to  render  the  sleeve  compressible.  To  the 
left  of  this  slot  in  the  sleeve  is  cut  a  round  hole  (15)  so 
positioned  that  when  three  of  the  luga  in  the  cap  are 
brou^t  by  the  rotative  movement  to  the  ends  of  the 
transverse  parts  of  the  bayonet  slots  the  f otirth  stud  wfll 
snap  into  the  hole  (16).  This  hole  (16)  is  placed  in  such  a 
relative  position  that  when  the  three  lugs  enter  the  longi- 
tudinid  parts  of  the  bayonet  slots,  the  fourth  stud  rides 
upon  the  metal  near  the  edge  of  the  slot  in  the  sleeve,  and 
to  facilitate  this  movement  the  comer  of  the  slot  (16) 
is  bent  sli^^tly  inward.  Thus  the  adjustment  of  the 
studs  in  the  cap  is  practically  a  universal  adjustment 
between  the  cap  and  shell,  so  that  if  anv  one  his  is  in 
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position  to  enter  any  bayonet  slot  two  others  will  be  in 
position  to  enter  the  other  bayonet  slots  and  the  fourth 
will  be  in  a  position  to  enter  the  hole  (15)  when  the  sleeve 
and^cap  have  been  so  pressed  together  that  the  (three) 
other  studs  have  reached  the  ends  of  the  longitudinal 
part  of  the  bayonet  slots  and  the  rotation  described  of 
the  one  upon  the  other  has  been  completed.  A  slight 
compression  of  the  sleeve  sufSces  to  release  the  members 
when  desired. 

This  description  shows  ^  that  the  structural  features 
of  this  two  sockets  are  strikingly  different.  Instead  of 
edits  and  outwardly  extending  recesses  in  the  cap  of  the 
one  there  are  inwardly  extended  studs  riveted  to  the  cap 
of  the  other.  And  instead  of  slits  and  outward  projec- 
tions of  the  sleeve  to  lock  by  snap  action  with  recesses 
in  the  cap  against  longitudinal  movement  in  the  one, 
there  are  the  bayonet  slots  in  the  sleeve  to  lock  with 
studs  in  the  cap  of  the  other  to  accomplish  the  same  result 
without  snap  action.  But  these  different  constructions 
not  <mly  differ  radically  in  structxu^  features  but  they 
do  not  function  in  the  same  manner,  for  locking  ligair  st 
longitudinal  movement  in  the  one  is  by  snap  action  upDU 
direct  longitudinid  thrust  of  the  sleeve  into  the  csp, 
while  the  other  requires  first  a  longitudinal  movement 
or  thrust^  and  then  a  rotative  movement,  without  which 
it  is  entirely  ineffective,  whereby  it  locks  against  lon^- 
tudinal  movement  without  snap  action. 

But  it  is  argued  that  the  infringement  lies  especialy 
in  the  locking  hole  (15)  in  respondent's  socket  and  the 
associated  lug  which  operate  by  snap  action  and  afford 
a  positive  lock  against  rotation  of  the  two  members  on 
each  other. 

Tiie  sufScient  answer  to  this  is  that  the  patent  in  srjit 
makes  no  suggestion  of  a  lock  against  the  rotative  move- 
ment of  the  cap  and  sleeve  on  each  other  and  contains  no 
disclosure  providing  for  it,  but,  on  the  contrary,  because 
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the  beveled  sides  which  are  required  by  claim  4  for  the 
projections  on. the  sleeve  permitted  such  movement,  a 
subsequently  patented  addition  was  added  to  prevent  it. 
The  petitioner  can  not  read  into  the  patent  in  suit  the 
additional  slot  in  the  cap  and  the  additional  projection 
on  the  sleeve  of  patentee's  second  patent,  and  without 
them  there  is  no  lock  against  rotative  movemait  in  the 
socket  of  the  first  patent  to  be  infringed  by  the  stud 
snapping  into  the  locking  hole  of  the  sleeve  of  respondent's 
socket. 

This  is  sufficient  to  dispose  of  the  case,  but  we  abo  fully 
agree  with  the  Circuit  Court  of  Appeals  that  the  prior 
art,  the  file  wrapper  and  the  second  patent  to  the  same 
patentee,  No.  916,812,  supra,  require  that  the  e3g;>re8sions 
in  the  fourth  claim  ''telescopically  received  ''  and  ''teles- 
copically  applied  "  must  be  restricted  to  a  direct  longi- 
tudinal movement  or  thrust  of  the  sleeve  into  the  cap 
and  that  for  this  reason  the  construction  of  respondent 
requiring  a  rotary  movement  to  render  it  effective,  does 
not  infringe  l^t  of  the  petitioner. 

In  the  application  for  the  patent  in  suit  this  fourth 
claim,  originally  the  seventh,  read  as  we  have  quoted  it 
omitting  the  words  in  italics.  In  this  form  it  was  promptly 
rejected  by  the  Patent  Office  on  reference  to  the  Getting 
patent.  No.  642,825,  and  to  the  Kenney  patent,  No.  712,- 
686,  and  it  is  dear  that  the  chief  concern  of  the  applicant 
thereafter  was  to  distinguish  his  construction  from  that 
of  Kenney,  which  is  very  similar  to  that  of  respondent. 
The  Kenney  socket  has  lugs  in  the  cap  and  bayonet  slots 
in  the  sleeve,  to  lock  against  longitudinal  movement,  as 
respondent's  socket  h|U3,  and  also  slots  with  open  ends 
and  locking  holes  similarly  placed  in  the  sleeve  to  lock 
against  rotary  movement  when  the  lugs  in  the  cap  engage 
with  them.  The  chief  difference  between  the  Keimey 
and  respondent's  socket  is  that  in  Kenney  the  lug  passes 
down  the  slot  to  a  position  opposite  the  locking  hole  and 
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then  with  the  rotary  movement  momits  and  rides  over 
the  narrow  strip  of  metal — ''the  bridge '' — ^into  the  hole, 
while  m  the  respondent's  socket  the  lugs  having  plain 
faces  ride  on  the  metal  near  to  the  edge  of  the  slot  during 
the  longitudinal  movement  and  from  that  position  pass 
into  the  locking  holes  with  the  rotative  movement. 

When  his  application  was  rejected  by  the  Patent  Office 
on  ref anence  to  the  Kenney  patent  tinis  described,  the 
applicant,  without  objection  or  appeal,  amended  his  claim 
seven  (numbering  it  four)  by  adding  the  words  in  italics 
and  in  his  explanatory  "remarks,"  when  submitting 
these  amendments,  it  was  said:  "Claim  4,  originally  7, 
18  now  dravm  to  a  specific  structure  having  advantages  not 
found  in  either  of  the  references  cited.  By  transversely 
slitting  the  sheet  metal  shell  and  displacing  the  wall  on 
one  side  of  said  slit  to  form  a  beveled  or  inclined  projec- 
tion the  parts  are  permitted  to  be  applied  to  each  other  by 
etmply  ineerting  one  within  the  other  without  manually 
compressing  the  inner  member.'^  And  again,  "Kenney's 
device  is  adapted  to  unlock  by  simply  rotating  one  menAer 
upon  another  in  the  same  manner  thcU  the  parts  are  locked 
togMer,  no  manual  compression  of  the  inner  member 
being  necessary.'' 

Thus  the  patentee,  in  order  to  avoid  infringing  Kenney 's 
construction,  voluntarily  restricted  himself  to  a  "specific 
structure  "  operative  when  the  sleeve  was  "simply  " 
inserted  in  the  cap,  without  suggesting  any  rotary  move- 
ment whatever,  but,  on  the  contraiy,  by  his  reference  to 
Kenney  as  locking  and  unlocking  by  "simply  rotating 
one  member  upon  another,"  clearly  implying  that  no  such 
rotary  movement  was  necessary  in  the  adjustment  of  his 
socket.  Having  thus  narrowed  his  claim  against  rotary 
movemfiidt  in  oid^  to  obtain  a  patent,  the  patentee  may 
not  by  oonstruotion,  or  by  resort  to  the  doctrine  of  equiv- 
alffliis,  give  to  the  claim  the  lavger  scope  which  it  might 
have  had  without  the  amendments,  which  amount  to  a 
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disclaimer  of  rotation  as  an  operative  feature  of  his  device. 
Shepard  v.  Carrigan,  116  U.  S.  503,  598;  HvbbeU  v.  United 
States,  179  U.  S.  77,  80. 

But  that  no  rotary  movement  was  implied  in  the  use 
of  "telescopically  received  "  and  ^'telescopically  applied  " 
in  the  patent  in  s\4t  is  further  unmistakably  shown  by 
the  frequent  use  of  the  same  or  equivalent  expressions 
in  the  specification  and  claims  of  patentee's  later  patent, 
No.  916,812,  supra,  in  which  claims  1,  3,  13  and  14  relate 
almost  wholly  to  an  improvement  which  renders  rotation 
of  the  members  one  upon  the  other  impossible  and  which 
petitioner  added  to  the  construction  of  the  patent  in  suit 
before  putting  the  sockets  upon  the  market.  That  the 
inviAtor  did  not  intend  to  claim,  and  that  he  certainly 
did  not  disclose,  that  any  such  rotary  movement  was 
nec<3S6ary  in  his  socket  as  was  required  to  render  the 
socket  of  the  respondent  effective,  is,  we  think,  for  these 
reasK)ns,  so  clear  that  it  is  not  necessaiy  to  consider  the 
dictionary  definitions  of  the  words  used,  upon  which  the 
Circxiit  Court  of  Appeals,  with  sound  reason,  relied  in 
reaching  this  same  conclusion. 

For  the  reasons  thus  elaborated,  we  conclude  that  the 
socket  of  the  respondent  does  not  infringe  the  fourth 
claim  of  the  patent  in  suit  because  there  is  no  claim  made 
therein  of  a  lock  against  rotative  movement  of  the  cap 
and  sleeve  upon  each  other,  and  also  because  the  file- 
wrapper  and  the  subsequent  patent  show  that  the  dis- 
closure is,  and  was  intended  to  be,  limited  to  a  construc- 
tion operative  by  direct  longitudinal  movement  or  thrust 
without  such  rotative  movement. 

The  contention,  pressed  strenuously  upon  our  atten- 
tion, that  the  added  open  slot  in  the  cap  and  projection 
on  tiie  sleeve  provided  for  in  the  second  patent  were  de- 
vised sunply  to  secure  the  aligmnent  of  tiie  projections 
and  recesses  of  the  first  patent  in  making  tdesoopie 
application  of  the  two  members  to  each  other,  is  not  con- 
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yincing  in  the  presence  of  the  fact  that  clauns  1,  3, 13  and 
14  of  the  second  patent  are  devoted  ahnost  wholly  to 
claiming  that  this  improved  construction  is  intended  ''to 
prevent  relative  rotative  movement  "  of  one  member 
upon  the  other,  while  only  claims  11  and  12  refer,  qxiite 
incidentally,  to  what  is  now  claimed  to  be  the  chief  func- 
tion of  the  added  parts,  that  of  a  guide  to  the  positioning 
of  the  recesses  and  projections  of  the  first  patent  with 
reference  to  eeu^h  other.  17(^thout  a  guide,  the  difficulty 
should  not  be  very  great  of  aUguing  projections  and  re- 
cesses distant  from  each  other  but  a  f racticm  of  an  inch 
when  the  edges  of  the  i^p  and  sleeve  are  in  contact.  The 
constructions  held  by  the  Chrcuit  Court  of  Appeals  of  the 
Second  Circuit  to  lufHnge  the  patent  in  suit,  were  so 
essentially  different  from  that  of  the  respondent  that  we 
regard  discussion  of  them  as  quite  unnecessary. 

It  results  that  the  decree  of  liie  Circuit  Court  of  Appeals 
as  to  claims  1  and  4  must  be 

Affirmed. 
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DECISIONS  PER  CURIAM,  FROM  MARCH  29, 1021, 
TO  AND  INCLUDING  JUNE  6,  1821,  NOT  IN- 
CLUDING ACTION  ON  PETITIONS  FOR  WRITS 
OF  CERTIORARI. 

I 

No.  198.  Mi880X7Ri|  Kansas  &  Tsxas  Railway  Com- 
PAiqr  BT  AL.  V.  Hannah  L.  Zubbb.  On  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  of  Oklahoma.  Argued 
January  28,  1021.  Decided  April  11,  1921.  Per  Curiam. 
Dismissed  for  want  of  jurisdiction  upon  the  authority  of: 
(1)  Ftamus,  Wiihy  <k  Co.  v.  Yang-Tsze  Insurance  Ae- 
wciatian,  242  XT.  S.  430;  Houston  (HI  Co.  v.  Goodrich,  246 
U.  S.  440.  (2)  Calif  omia  Powder  Works  v.  Davis,  151  U. 
S.  389,  393;  Cuyahoga  River  Power  Co.  v.  Northern  Realty 
Co.,  244  U.  S.  300,  303;  BiJby  v.  Stewart,  246  U.  S.  256, 
257;  Parson,  Son  it  Co.  v.  Bird,  248  U.  S.  268,  271.  See 
writ  of  error  dismissed,  February  28,  1921,  255  U.  S.  561. 
Mr.  M.  D.  Green,  with  whom  Mr.  Joseph  M.  Bryeon,  Mr. 
J.  R.  Cottmgham,  THr.  Clifford  L.Jackson,  Mr.  Samuel  W. 
Hayes,  Mr.  Gardiner  LcUhrop,  Mr.  C.  S.  Burg  and  Mr. 
Alex.  Britton  were  on  the  brief,  for  plaintiffs  in  error  and 
petitioners.  Mr.  Charles  W.  Smith,  for  defendant  in  erior 
and  respondent,  submitted. 


No.  194.  J.  L.  Hudson  v.  0.  L.  Hopkins,  as  County 
Treasurer,  etc.;  and 

No.  195.  William  E.  McGuire,  as  Administrator,  etc. 
V.  E.  J.  McCuRDY,  AS  County  Treasxtrer,  etc.  Error  to 
the  Supreme  Court  of  the  State  of  Oklahoma.  Submitted 
April  12,  1921.  Decided  April  18,  1921.  Per  Curiam. 
Dismissed  for  the  want  of  jurisdiction  upon  the  authority 
of  §  237  of  the  Judicial  Code,  as  amended  by  the  Act  of 
September  6,  1916,  c.  448,  §  2,  39  Stat.  726.    Mr.  Elmer 
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E,  Grinstead  for  plaintiffs  in  em>T.    Mr.  S.  P.  Freding 
for  defendants  in  error. 


No.  245.  N.  W.  Palmer  ET  AL.  V.  Racheal  King  ST  AL. 
Error,  to  the  Supreme  C!ourt  of  the  State  of  Oklahoma. 
Submitted  March  21,  1921.  Decided  April  18,  1021. 
Per  Curiam.  Dismissed  for  the  want  of  jurisdiction  upon 
the  authority  of  §  237  of  the  Judicial  Code,  as  amended 
by  the  Act  of  September  6>  1916,  c.  448,  §  2,  39  Stat.  726. 
Mr.  C.  S.  Arnold  for  plaintiffs  in  error.  Mr.  Ebner  D. 
MeatM  for  defendants  in  error. 


No.  716.  HeBBERT  DaRUNQTOK  v.  HaBRT  W.  MAGfKB, 
COLLECTOB  OF  IxnXHNAL  RjQVENUS  FOR  TBK  FiRST  DlS- 

TBiCT'OF  Illinoib.  Error  to  the  District  Couit  of  the 
United  States  for  the  Northern  District  of  Illinois. 
Argued  April  14,  1921.  Decided  April  18,  1921.  Per 
Curiam.  Affirmed  with  costs,  upon  authority  of  the  Act 
of  February  24,  1919,  c.  18,  §  213a,  40  Stat.  1057,  1065; 
Act  of  September  8,  1916,  c.  463,  §  2  (a),  39  Stat.  756, 
757;  Merchants'  Loan  &  Trust  Co.  v.  Smietanka,  255  XT.  S. 
509;  Eldorado  Coal  &  Mining  Co.  v.  Mager,  255  U.  S.  622; 
-Goodrich  v.  Edwards,  255  U.  S,  527;  and  Walsh  v.  Brewstpr^ 
255  U.S.  536.  Mr.  Herbert  Pope,  wiih  whom  Mr.  Rush  C. 
BuUer,  Mr.  James  J.  ForstaU  and  Mr.  E.  B.  Prettymtm 
were  on  the  brief,  for  plaintiff  in  error.  The  Sciicitar 
General  for  defendant  in  error. 


No.  800.  Ulrica  Dahlgrbn  Pierce,  as  Trubtbd,  etc. 
V.  John  V.  Dahlqren.     Appeal  from  the  CSrcuit  Court 
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of  Appeals  for  the  Sixth  Cmniit.  Petition  for  a  writ  of 
oertior^  and  motion  to  dismiss  submitted  April  11, 1021. 
Decided  April  18,  1021.  Fer  Cwiam.  Dismissed  for 
want  of  jurisdiction  upon  the  authority  of  H\M  v.  BwfTj 
234  U.  S.  712,  720;  St  Anthony  Church  y.  Pennsylvama 
R.  R.  Co.,  237  U.  S.  675,  577;  IxmisfriUeA  NashinUe  R.  R. 
Co.  V.  Western  Union  Telegraph  Co.,  237  U.  S.  300,  302; 
Ddaware,  Lackawanna  <k  Western  R.  R.  Co.  y.  Yurkonis, 
238  U,  S.  439,  444.  Mr.  J.  Warren  Keifer  for  appellant 
and  petitioner.  Mr.  Lawrence  Maxwell,  Mr.  Frederic  R. 
Coudert  and  Mr.  Howard  Thayer  Kingsbury  for  appellee 
and  respondent.    [Certiorari  denied,  see  poaf,  602.] 


y 


No. -^,  Orioinal.  £x  porta;  In  TBBMATmR  op  Thoi£as 
G.  MoBAN,  PBTniONER.  Submitted  February  28,  1921. 
Decided  April  25,  1921.  Motion  for  leave  to  file  petition 
for  writs  of  certiorari,  prohibition,  and  mandamus  denied. 
Mr.  William  J.  Hennessey  for  petiticmer. 


No.  — ,  Original:  Ex  parte:  Ik  tbb  Matter  of 
Hbnrt  O.  Hollander,  PfeimoNER.  Submitted  February 
28,  1921.  Decided  April  25,  1921.  Motion  for  leave  to 
file  petition  tor  writs  of  certiorari;  prohibition,  and  man- 
damus denied.    Mr.  WiUiam  J.  Hennessey  for  petitioner. 


No.  311.  Grnr  of  New  York  v.  Brookltn  Union 
Gab  Ck>MPANT.  Appeal  from  the  District  Ck)urt  of  the 
United  States  for  the  Southern  District^  of  New  York. 
Argued  April  29;  1921.  Decided  Ma/  16,  1921.  Per 
Ctiriam.   Dismissed  for  the  want  of  jurisdiction  upon  the 
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authority  of  the  City  of  New  York  v.  CoMoUdated  Gm 
Co.,  253  U.  S.  219.  Mr.  Vincent  Victory,  with  whom 
Mr.  James  A.  Donnelly  and  Mr.  Henry  Hertzoff  were  on 
the  brief,  for  appellant.  Mr.  WiJliam  N.  Dykman,  for 
appellee,  submitted. 


No.  — ,  Original.  Ex  parte:  In  the  Matteb  o**  Ebc- 
PORTERS  OP  MANXJFAcnmBRs'  Producjts,  Inc,  Pbti- 
TiONim.  Submitted  May  2, 1921.  Decided  May  16, 1921. 
Motion  for  le^ve  to  file  petition  for  a  writ  of  mandamus 
and/or  a  writ  of  prolubition  herein  denied.  Mr.  Henry  M. 
Ward  for  petitioner. 


No.  — ,  Original.  Ex  parte:  In  the  Mattbr  of  C.  C. 
Hartwell  Company,  LmrrBD,  et  al.,  PExmoNSBs. 
Submitted  May  2, 1921.  Decided  May  16, 1921.  Motion 
for  leave  to  file  petition  for  a  writ  of  mandamus  herap 
denied.    Mr.  WiUiam  B.  Orant  for  petitioners. 


No.  — ,  Origmal.  Ex  parte:  In  the  Matter  of  D.  H. 
RmDLE,  Petitioner.  Submitted  May  2,  1921.  Decided 
May  16,  1921.  Motion  for  leave  to  file  petition  for  a 
writ  of  mandamus  herein  denied.  Mr.  Benjamin  Carter 
for  petitioner. 


No.  288.  Houston  &  Texas  Central  Railroap 
Company  v.  City  of  Ennis  bt  al.  Error  to  the  Court 
of  Civil  Appeals,  Fifth  Supreme  Judicial  District,  State 
of  Texas.  Argued  April  26,  1921.  Decided  June  1,  1921. 
Per  Curiam.  Dismissed  for  want  of  jurisdiction  upon 
the  authority  of  §  237,  Judicial  Code,  as  amended  l^  the 
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Act  of  September  6,  1016,  c.  448,  §  2,  80  Stat.  726.  See 
writ  of  certiorari  denied  (252  U.  S.  583).  ^  Mr.  Jesse 
Andrews,  with  whom  Mr.  J.  L.  Oa/fnmon  and  Mr.  H.  M. 
Garwood  were  on  the  brief,  for  plaintiff  in  error.  Afr. 
Rhodes  S.  Baker,  with  whom  Afr.  WiUiam  Thompson  was 
on  the  brief,  for  defendants  in  enor. 


No.  318.     DWEIiUNQ  BUILDINO  &  IiOAN  ASSOCIATION 
ET  AL.  &.  WlKFUSLD  S.  MacHsNBT,  TrUSTBE  IN  BaNX- 

RUPTCT.  Appeal  from  the  Circuit  Ck)mi;  of  Appeals  for 
the  Third  Circiut.  Submitted  April  20,  1021.  Decided 
June  1,  1021.  Per  Curiam.  Dismissed  for  want  of  juris- 
diction upon  the  authority  of  the  Act  of  January  28, 1015, 
c.  22,  §  4,  38  Stat.  803,  as  amended  by  the  Act  of  Septem- 
ber 6,  1016,  c.  448,  §  3,  30  Stat.  726,  727.  Mr.  Joseph 
OHfiUan  and  Afr.  George  S.  Graham  for  appellants.  Mr. 
H.  Edgar  Barnes  and  Mr.  Owen  J.  Roberts  for  appellee. 


No.  — ,  Origmal.  ^^Ex  parte:  In  the  Matter  of  The 
State  op  Loxhsiana,  Petitionbr.  Submitted  May  16, 
1021.  Decided  June  1,  1021.  Motion  for  leave  to  file 
petition  for  a  writ  of  mandamus  herein  denied.  Mr.  L.  K 
Hall  for  petitioner.  "^ 


No.  801.  McKiTTRicK  Oil  Company  t;.  Southern 
Pacific  Railroad  CoBiPANT.  Error  to  the  District 
Court  of.  Appeal,  Second  Appellate  District,  Division  No.  1, 
of  the  State  of  California.  Motion  to  dismiss  or  affirm 
submitted  June  1,  1021.  Decided  June  6,  1021.  Per 
Curiam:  Dismissed  for  the  want  of  jurisdiction  upon  the 
authority  of  §  237  of  the  Judicial  Code,  as  amended  by 
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the  Act  of  September  6,  1916,  c  448,  §  2,  39  Stat.  726. 
Mr.  George  ^.  Whitaker  and  Mr.  Fred  Dennett  for  plain- 
tiff in  error.  Mr.  Frank  Thunen  for  defendant  in  error. 
JSee  poet,  696.] 


-\. 


PETITIONS  FOR  WRITS  OF  CERTIORARI 
GRANTED,  FROM  MARCH  29,  1921,  TO  AND 
INCLUDING  JUNE  6,  1921. 

No.  766.  New  York,  New  Haven  &  Habtpord  Raii/- 
ROAD  Company  v.  David  Fruchter,  an  Infant,  etc.  ;  and 

No.  767.  New  York,  New  Haven  &  Hartford  Rail- 
road CoBiPANT  V.  Sam  Fruchter.  April  11,  1921.  Peti- 
tions for  writs  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  gi^anted.  Mr.  James  W.  Carpenter 
for  petitioner.    Mr.  Leon  Sanders  for  respondents. 


No.  776.  Auditore  Contractinq  Company,  Inc.,  arr 
AL.  t;.  Foreign  Trade  Banking  Corporation.  April  11, 
1921 .  Petition  for  a  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  granted.  Mr.  Almn  C. 
Cass  for  petitioners.  Mr.  John  M.  Woolsey  and  Mr. 
DeBberl  M.  Ttbbetts  for  respondent.  The  SdicUor  General 
and  Mr.  A.  F.  Myers,  by  leave  of  court,  as  amici  cutub. 


No.  783.  Charles  W.  Anderson,  CoLLBcroik  of 
Internal  Revenite  v.  New  York  Life  Insurance  Com- 
pany. Motion  to  set  aside  order  graoting  certiorari 
submitted  April  11, 1921.  Decided  April  18, 1921.  Order 
granting  writ  of  certiorari  herein  set  aside  to  enable  a 
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renibmiBsioii  of  the  petition  after  due  notice  to  cbunsd 
for  the  respondent.  The  Solicitor  Oenerdl  for  petitioner. 
Mr.  James  H.  Mcintosh  for  respondent.  [See  2S6  U.  S. 
668;  abo,  post,  696.] 


No.  840.  Gaston,  Wiujamb  &  Wigmobb,  of  Canada, 
Ldiitbd  v.  'f^Buzp  A.  Wabnbr.  April  18, 1921.  Petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  granted.  Mr.  Cletus  Keating  for 
petitioner.   Mr.  Joseph  P.  Nolan  for 


: :  •.•HI  f ;:  li 


No.  846.  Jahxs  S.  MoEBtf  et  al.  v.  Bbnjaion  Grats. 
April  18,  1921.  Petition  for  a  writ  of  <»rtiorari  to  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  granted. 
Mr.  Frank  H.  StiUiMn,  Mr.  ton  0.  Hocker  and  Af r.  George 
F.  Hatd  for  petitionenf.  Jf r.  jS.  Mayner  WaUacSf  for 
refipondent,  concurring. 


No.  880.  Snake  Cbbbk  Mining  A  Tonnxl  Company 
V.  MmwAT  Ibbigation  Company  et  al.  May  2,  1021. 
FMitkm  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  granted.  Mr.  H.  R.  Mao- 
MiUan  and  Mr.  John  A.  Mar»haU  for  petitioner.  Afr. 
A.  B.  Irvine  for  leqxmdeiij^.  Mr.  J.  F.  Callbreath,  by 
leave  of  court,  as  amicus  curias. 


No.  001.  SouiBERN  Pacific  Company  et  al.  t^.  Olym- 
pian Dredging  Company.  June  1, 1921.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
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Ninth  CJiicuit  granted.  Mr.  E.  J.  FoiUds  and  Mr.  Elmer 
WesUake  for  i)etitione]:B.  Mr.  Thomas  E.  Haven  for 
respondent. 


No.  898.  Unttbd  States  9.  Wbslet  L.  SiacHO.  June  6, 
1921.  Petition  for  a  writ  of  certioiiui  to  the  CSircuit  Court 
of  Appeals  for  the  Ninth  Circuit  granted.  The  SolicUar 
General  for  the  United  States.  No  api)earanoe  for  rr> 
sppndent.    ' 


No.  911.  John  P.  Kline  et  al.,  etc.  t;.  Burke  Con- 
STHircTiON  CoBCPANT.  June  6,  1921.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Goiurt  of  Appeals  for  the 
E^th  Circuit  granted.  Afr.  Frank  S.  Quinn  and  Mr. 
William  H.  Arnold  for  petitioners.  No  api)earance  for 
respondent. 


No.  925.  Federal  Trade  Commibsion  v.  Cubtib 
PuBLiSHiNO  Company.  June  6,  1921.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Third  Circuit  granted.  The  SoHcitor  Qeneral  and  Mr. 
Adrien  F.  Busick  for  petitioner.  Mr.  John  O.  MUbum, 
Mr.  Joseph  W.  Wdsh,  Mr.  John  0.  IftZbtim,  Jr.^  and  Mr. 
Ralph  B.  Evans  for  respondent. 


No.  981.  Federal  Trade  Commibbion  p.  Winbted 
Hosiery  Company.  June  6|  1921.  Petition  for  a  writ 
of  c^iorari  to  the  Circuit  Coiurt  of  Appeals^  for  ihe 
Second  XSrcuit  jgranted.  The  Solicitor  Qeneral  and  Mr. 
Adrien  F.Busick  for  petitioner.  Mr.  Henry  P.  MoBay 
for  respondent* 
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No.  933.  Fbbd  Browns  v.  Charles  B.  Thorn  bt  al., 
PabonbrSi  etc.  Error  to  the  Circuit  Court  of  Appeab 
for  the  Eig^ith  Circuit.  June  6, 1921.  Petition  for  a  writ 
of  certiorari  herein  granted.  Mr.  James  B,  McDanaugh 
for  plaintiff  in  error,  in  support  of  the  petition.  No 
Bppetmjice  for  defendants  in  error. 


PETinONS  FOR  WRITS  OF  CERTIORARI  DENIED, 
FROM  MARCH  29,  1921,  TO  AND  INCLUDING 
JUNE  6,  1921. 

No.  760.  WiLUAM  D.  Hatwoqd  et  al.  v.  United 
States.  April  11,  1921.  Petition  for  a  writ  of  certiorari 
to  file  Circuit  Court  of  Appeals  for  the  Seventh  Circuit 
denied.  Mr.  Otto  Christensen  for  petitioners.  Mr.  Assist- 
ant Attorney  General  Stewart  and  Mr.  W.  C.  Herron  for 
the  United  States. 


No.  752.  J.  B.  Blowers  et  al.  v.  United  States. 
April  11,  1921.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Coiurt  of  Appeals  for  the  Fifth  Circuit  denied. 
Mr.  W.  F.  Weeks  and  Mr.  C.  C.  McDonald  for  petitioners. 
No  brief  filed  for  the  United  States. 


No.  763.  Ellsworth  H.  Green  et  al;  t;.  United 
States.  April  11,  1921.  Petition  for  a  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
denied.  Mr.  Samuel  Herrick,  Mr.  Ed.  S:  Va^ht  and 
Mr.  John  B.  Dtidley  for  petitioners.  Mr.  Assistant  Attorney 
General  Stewart  and  Mr.  H.  S.  Ridgely  for  the  United 
States. 
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No.  764.  Wagner  Electric  Manufacturing  Ck)M- 
PANY  V.  Lamar  Lyndon.  April  11,  1921.  Petition  for  a 
writ  of,  certiorari  to  the  Supreme  Court  of  the  State  of 
Missouri  denied.  Mr.  Charles  A.  Houts  for  petitioner. 
Afr.  Ldwrence  C.  KingsUmd  and  Af r.  John  D.  Rippey  for 
respondent. 


No.  769.  Mary  Flack,  Administratrix,  etc.  v. 
Atchison,  Topeka  k  Santa  Fe  Railway  Company. 
April  11,  1921.  Petition  for  a  writ  of  certiorari  to  the* 
Supreme  Court  of  the  State  of  Missouri  denied.  Mt^ 
John  H.  Atwood  and  Mr.  Oscar  S.  HiU  for  i)etitiontf. 
Mr.  Cyrus  Crane  for  respondent. 


No.  772.  Charles  O'Connor  et  al.  v.  John  Slaker, 
Acting  Administrator,  etc.,  et  al.  April  11,  1921. 
Petition  for  a  writ  of  certiorari  to  the  Supreme  Court  of 
the  State  of  Nebraska  denied.  Mr.  Jamee  M.  Johnson 
for  petitioners.    Mr.  John  F.  Kirkman,  p.  p.  - 


No.  773.  John  Barton  Pay]he,  as  Aobnt,  vrc*  v. 
Matthew  Foley.  April  11,  1921.  Petition  for  a  writ 
of  certiorari  to  the  Supreme  Judicial  Coiut  of  the  State  of 
Maine  denied.  Mr.  Evan  Shelby  and  Mr.  Frank  Af .  Libby 
for  petitioner.    Mr.  Richard  E.  Harvey  for  reepondent. 


No.  787.  J.  Sidney  SMrm  t;.  United  States.  April  11, 
1921.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  denied;  Afr.  John 
Lee  Webster  for  petitioner.^  Mr.  Assistant  Attorney  General 
Stewart  and  Mr.  Roy  C.  McHenry  for  the  United  States. 
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No.  788.  Chablbs  M.  Thompson  v.  Unttbd  States* 
April  11,  1021.  Petition  for  a  writ  of  certiorari  to  the 
Circiut  Court  of  Appeals  for  the  Eighth  Circuit  denidd. 
Mr.  John  Lee  Webster  for  petitioner.  Mr.  Aaeietant 
Attorney  General  Stewart  and  Afr.  Ray  C.  McHenry  for 
th^  United  States. 


No.  789.  Clyde  A.  Smith  v.  Untted  States.  April  11, 
1921.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  dc^ed.  Mr. 
John  Lee  Wd)8ter  for  petitioner.  Mr.  Aseistant  Attorney 
General  Stewart  and  Mr.  Roy  C.  McHenry  for  the  United 
States. 


No.  826.  Edward  A.  Shedd  et  al.  v.  Calumet  Con- 
struction CoBiPANY.  April  11,  1921.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  denied.  Mr.  Fred  Bamett  for  petitioners. 
No  appearance  for  respondent. 


No.  753.  Filer  &  Stowe^ll  Company  t^.  Diamond 
Iron  Works.  April  18,  1921.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  denied.  Mr.  W.  G.  Henderson,  Mr.  Frank  E. 
Dennett  and  Mr.  Louis  A .  Lecher  for  petitioner.  Afr.  Frank 
A.  Whitdey  for  respondent. 


No.  765.  Panayiotis  Panoulias  t;.' National  Ecuip- 
ment  Company.^  April  I89  1921.  Petition  for  a  writ 
of  certiorari  to  the  CircfyH  Court  of  Appeals  for  the  Second 
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Circuit  denied.  Afn  Frank  C.  Briggs  for  petitioner. 
Mr.  LivingsUm  Oifford  and  Mr.  WtUtixrii  Quinby  for  le- 
spondent. 


^  No.  704.  John  IL  Bailbt  v.  Mississippi  Homx  Teub- 
naoNB  Company.  April  18>  1&21.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Coiut  of  Appeals  for  the  Third 
Circuit  denied,  fir.  Thomas  M.  B.  Hides  for  petitioner. 
Mr.  J.  Fred  Schaffer  for  respondent. 


No.  800.  Ulrica  Dahloren  Pierce,  as  Trustee,  jrrc 
a  John  V.  Dahloren.  Aj^ieal  from  the  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit.  April  18, 1921.  Petition 
for  a  writ  of  certiorari  herein  denied.  Mr.  J.  Warren 
Keifer  for  appellant,  in  support  of  the  petiti<m.  Mr. 
Lawrence  Maxwell,  Mr.  Frederic  R.  Caudert  and  Mr. 
Howard  Thayer  KingAury,  for  appellee,  in  opposition  to 
the  petition.    [Appeal  dismissed,  see  ante,  682.] 


No.  815.  Samuel  Vernon  Estate,  Inc.  v.  John  J. 
Ltttle,  as  Receiver  and  Trustee,  etc.  April  18, 1021. 
Petition  for  a  writ  of  certiorari' to  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  denied.  Mr.  Frederidc 
Seymour  for  petitioner.  Mr.  Emanud  J.  Myers  for  re- 
q)ondent. 


No.  833.  Seaboard  Transportation  Company  p. 
Boston,  Cape  Cod  &  New  York  Canal  Company. 
April  18,  1921.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  First  Circuit  denied 
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Mr.  Edward  E.  Blodgett  for  petitioner.    Mr.  Thomas  H. 
Mahony  for  respondent. 


No.  834.  John  W.  Yates  v,  Charles  R.  Smtth,  Ex- 
ECUTOB,  ETC.,  BT  AL.  April  18,  1921.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  denied.  Mr.  Samuel  E.  Darby  for  petitioner. 
No  appearance  for  respondents. 


No.  836.  Standard  Portland  Cement  Company  t;. 
J.  R.  Foley.  April  18,  1921.  Petition  for  a  writ  of  cer- 
tiorari to  the  Circuit  Court  of  Appeals  for  the  Fifth  Cir- 
cuit denied.  Mr.  AugTiaiua  Benners  for  petitioner.  No 
brief  filed  for  respondent. 


No.  841.  WiLUAM  Barber  v.  Otis  Motor  Sales  Com- 
pany. April  18,  1921.  Petition  for  a  writ  of  tjertiorari  to 
the  Circuit  Court  of  Appeals  for  the>  Second  Circuit 
denied.  Mr.  Samuel  E.  Darby  for  petitioner.  Mr.  Oscar 
W.  Jeffrey  and  Mr.  Robert  D.  Eggleston  for  respondent. 


No.  842.  City  op  New  York  v.  Lyndon  R.  Connett 
ET  AL.,  ETC.  April  18,  1921.  Petition  for  a  writ  of  cer- 
tiorari to  the  Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit denied.  Mr.  Vincent  Victory  for  petitioner.  Mr. 
Samvd  Seabury  for  respondents: 


No.  861.  Standard  Oil  Company,  as  Owner,  etc.  t;. 
The  Steamship  Falls  City,  etc.   AprU  18,  J921.    Peti- 

Qon  for  a  writ  of  certiorari  to  the  Circuit  Court  of  Ap- 

»    • 
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peals  for  the  Fourth  Circuit  denied.  Mr.  J.  Parker  Ktriin, 
Mr.  John  M.  Woohey^  Mr.  Edward  72.  Baird,  Jr.,  and  Mr. 
Robert  S.  Erskine  for  petitioner.  Mr.  H.  H.  LitOe  for 
respondent. 


No.  782.  Qeorge  N.  Baxter  b.  Wiluam  M.  Saffobd 
BT  AL.  April  25f  1921.  Petition  for  a  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit 
denied.  Mr.  Oearge  N.  Baxter  pro  se.  Mr.  Laxffrence  Max- 
well, Mr.  Charles  P.  Rogers,  Mr.  Henry  H.  Glassie,  Mr.  B. 
E.  HvnUm  and  Mr.  Constant  SoiUhworth  for  respondents. 


No.  790.  Carl  A.  Martin  et  al.,  etc.  v.  Presidio 
Mining  Company  et  al.  April  25,  1921.  Petition  for  a 
writ'  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  denied.  Mr.  WiUtam  Denman  for  peti- 
tioners. Mr.  R.  T.  Harding,  Mr.  Henry  E.  Monroe  and 
Mr.  J.  J.  Dunne  for  respondents. 


No.  780.  J.  C.  Dtbart  v.  United  States.  April  25, 
1921.  Petition  for  a  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  denied.  Mr.  CecU  H. 
SmUh  and  Mr.  WiUiam  H.  AtweU  for  petitioner.  Mr. 
Aesistant  Attorney  General  Stewart  and  Mr.  W.  C.  Herron 
for  the  United  States^ 


No.  781.  Boston  &  Maine  Railroad  t;.  Timothy  J. 
Desmond.  April  25,  1921.  Petition  for  a^^writ  of  c^- 
tiorari  to  the  Superior  Cmir£  of  the  State  of  Massachusetts 
denied.  Mr.  Frederick  iv.  Wier  for  petitioner.  Mr.  James 
H.  Vahey  for  respondent. 
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No.  797.  Joseph  Ople  v.  GeorC^e  P.  Weinbrennbr, 
Sheriff,  etc.; 

No.  798.  Earl  Milled  v.  George  P.  Weinbrennbr, 
Sherip**,  etc.  ;  and     , 

No.  799.  Leo  Clyne  v,  George  P.  Weinbrenner, 
Sheriff,  etc.  April  25,  1921.  Petition  for  writs  of 
certiorari  to  the  Supreme  Court  of  the  State  of  Missouri 
denied.  Mr.  Charles  A.  H outs  for  petitioners.  No  appear- 
ance for  respondent. 


No.  801.  McKiiTRic£  Oil  Company  v.  Southern 
Pacific  Railroad  Cobcpant.  Error  to  the  District 
Court  of  Appeal,  Second  Appdiate  District,  Division  No.  1, 
State  of  Catifomia.  April  25,  1921.  Petition  for  b  writ 
of  certiorari  herein  denied.  Mr.  Fred  Dennett  and  Mr. 
George  E.  Whitaker,  for  plaintiff  in  error,  in  support  of 
the  petition.  Mr.  Frank  i^unen  and  Mr.  A.  A.  Hoehling^ 
Jr.,  for  defendant  in  error,  in  opposition,  to  the  petition. 
[See  anJte,  685.] 

No.  843.  Loms  Karasik  et  al.,  as  Trustees,  etc. 
V.  Henry  Doscher  et  al.,  as  Executors,  etc.  April  25, 
1921.  Petition  for  a  writ  of  certiorari  to  the, Circuit 
Court  of  Appeals  for  the  Second  Circuit  denied.  Mr. 
Samuel  Evans  Maires  for  petitioners.  Mr.  Henry  F. 
Cochrane  for  respondents. 


No.  873.  Joseph  Rosenblatt  t;.  United  States.  April 
25,  1921.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  denied.  Mr. 
Charles  Hershenstein  for  petitioner.  Mr.  Assistant  A  Uomey 
General  Stewart  and  Mr.  W.  C.  Herron  for  the  United 
States. 
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No.  874.  Sabcuel  Dayidbon  v.  Unitbd  States.  April 
25,  1921.  Petition  for  a  writ  of  oertiorari  to  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  denied.  Mr. 
Allan  R.  Campb^  and  Mr.  Mark  Hyman  for  petitioner. 
Mr.  AssiatarU  Attorney  General  Stewart  and  Mr.  W.  C. 
Herron  for  the  United  States. 


No.  783.  Chableb  W.  ANnEBSON,  Collector  op 
Internal  Reyenxte  v.  New  York  Life  Insurance 
Company.  May  2,  1921.  Writ  of  oertiorari  heretofore 
issued  recalled  and  petition  for  a  writ  of  oertiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
The  Solicitor  General  for  petitioner.  Afr.  James  H.  Mo- 
IrUoah  for  respondent.    [See  antOf  686.] 


No.  818.  Erie  Railroad  Company  v.  Fred  D.  Ward. 
May  2,  1921.  Petition  for  a  writ  of  certiorari  to  the  Su- 
preme Court  of  the  State  of  New  York  denied.  Af r.  Hair 
sey  Sayles  for  petitioner.  Mr.  Thomas  A.  SuUwm  for 
respondent. 


No.  821.  Arthur  A.  Jones  et  al.  v.  Gregory  Page, 
Receiver,  etc.,  et  al.  May  2,  1921.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Court  of  the  State  of 
New  Mexico  denied.  Mr.  Chapin  Brown  for  petitioners. 
No  appearance  for  respondents. 


No.  824.  Al  Weathers  v.  United  States.    May  % 
1921.    Petition  for  a  writ  of  certiorari  to  the  Circuit 
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Court  of  Appeals  for  the  Ninth  Circuit  denied.  Mr. 
Charles  J.  Heggerty  and  Mr.  0.  P.  Hvbbard  for  petitioner:. 
Mr.  Asstatant  Attorney  Oeneral  Stewart  and  Mr.  W.  C. 
Herran  for  the  United  States. 


No.  826.  Bullock  Tractor  Company  v.  J.  Herbeiit 
Enafp  et  al.,  Partners.  May  2,  1921.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  tlie 
l^th  Circidt  denied.  Mr.  Frank  Davisj  Jr.y  Mr.  John  3. 
MiUer^  Mr.  Merritt  Starr,  Mr.  Edward  Osgood  Brown,  Mr. 
Thomas  E.  Haven  and  Mr.  James  C.  McMaih  for  petitionci*. 
Mr.  PkU  D.  Swing  for  respondents. 


No.  850.  Louis  Sablowski  bt  al.  v.  IlNrrED  States. 
May  2,  1921.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  William  J.  FaUon  for  petitioners.  The  Solidtcr  Gen- 
eral and  Mr.  Robert  P.  Frierson  for  the  United  States. 


No.  851.  Associated  Oil  Company  v.  Walter  L. 
Miller  et  al.  May  2,  1921.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  denied.  Mr.  James  A.  Baker  for  petitioner.  Mr. 
Luther  Nickels  for  respondents. 


No.  863.  CuFFORD  E.  Treat  v.  Redtop  Electric 
Company,  Inc.  May  2,  1921.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
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Circuit  denied.     Mr.  Frederick  ""S.  Lyon  for  petitioner. 
Afr.  Henry  J.  Lucke  and  Mr.  Robert  Watson  for  respondent. 


No.  869.  James  C.  Davis,  Director  General  of 
Railroads,  etc.  v.  Cena  I.  Baschtbl  et  al.  Error  to 
the  Court  of  Appeals  of  the  State  of  Maryland  May  2, 
1921.  Petition  for  a  writ  of  certiorari  herein  denied. 
Afr.  Frederic  D.  McKenney  and  Afr.  John  Spalding  Flanr 
nery,  for  plaintiff  in  error,  in  supix)rt  of  the  petitkm.  No 
appearance  for  defendants  in  error./ 


No.  872.  Chicago  Railway  Equificent  Company  bt 
AL.  V.  Henry  D.  Laughun.  May  2,  1921.  Petition  for 
a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  f  o?  the 
Seventh  Circuit  denied.  Mr.  Harrison  Musgrave  and  Afr. 
Henry  R.  Piatt  for  petitioners.  Afr.  Louis  E.  Hart  for 
respondent. 


No.  881.  Ford  Motor  C(»ipany  v.  Botel  Woodward 
Company.  May  2,  1921.  Petition  for  a  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Seopnd  Circuit 
denied.  Mr.  John  W.  Davis,  l^r.  Alfred  Lucking  and 
Mr.  James  M.  Beck  for  pietitioner.  Afr.  Stephen  C.  Baldr 
mn  and  Afr.  Charles  H.  Tuttie  for  respondent. 


No.  886.  Michigan  Central  Railroad  Company  v. 
Cl  A.  Gustafson  et  al.,  Copartners,  etc.  May  16, 192r. 
Petition  tK>x  a  writ  of  certiorari  to  the  Supreme  Court  of 
the  State  of  Illinois  denied.    Afr.  Ralph  M.  ShaiW  and  Afr. 
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Frank  E.  Bcbaan  {or  petitioner.    Mr.  Hcbarl  P.  Young 
for  respondents. 


No.  823.  John  W.  Eeogh  v.  Chicago  &  Northwest- 
SBN  Railway  Company  st  al.  Error  to  the  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit.  May  16, 1021. 
Petition  for  a  writ  of  certiorari  herein  denied.  Mr.  H.  P. 
Young,  for  plaintiff  m  error,  in  support  of  the  petition; 
Mr.  R.  V.  Fleteher,  Mr.  Bruce  Scott,  Mr.  0.  W.  Dynes, 
Mr.  F.  W.  Dickinson  and  Mr.  Walier  H.  Jacobs,  for  de* 
fendants  in  error,  in  opposition  to  the  petition. 


No.  844.  Clark  T.  Hbndsrson  v.  ComossipNER  b> 
Patents.  May  16,  1021.  Petition  for  a  writ  of  ceiv 
tiorari  to  the  Court  of  Appeals  of  the  District  of  Columbia 
denied.  Mr.  MelvUle  Church,  Mfi  HTy^e J7.  Mt^gfiam-oa^ 
Mr.  Edwin  B.  H.  Tower,  Jr.,  for  petitioneor.  No  brief 
filed  for  respondent. 


No.  847.  Missouri,  Kansas  &  Texas  Railway  Com- 
pany OP  Texas  et  al.  v.  United  States  Mortgage  ft 
Trust  Company  et  al..  Trustees,  etc.  May  16,  1021. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied.  Mr.  Alexander  H. 
McKnighi  for  petitioners.  Afr.  Francis  Marion  Etheridge, 
Mr.  Alfred  A.  Cook  and  Mr.  William  Oreenaugh  for  re- 
spondents. 


No.  848.  James  D.  Hardin  v.  Union  Trust  Company 
OF  Philadelphia.*  May  16,  1021.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Eighth 
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Circuit  denied.    Mr.  R.  P.  Stewart  for  petitioner.    Mr. 
Chambers  KeUar  for  respondent. 


No.  860.  Fred  B.  Grant  et  al.  v.  United  States. 
May  16,  1921.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Mr.  John  L.  Rich  and  Mr.  T.  M.  WampUr  for  petitioners. 
The  Solicitor  General  and  Afr.  Robert  P.  Frierson  for  the 
United  States. 


No.  865.  Director  General  of  Railroads  v.  Sarah  A. 
Wilson,  Administratrix,  etc.  May  16,  1921.  Petition 
for  a  writ  of  certiorari  to  the  Supreme  Court  of  the  State 
of  New  Jersey  denied.  Afr.  George  A.  Bourgeois  and  Mr. 
Harry  R.  Coulomb  for  petitioner.  Mr.  James  Mercer 
for  respondent. 


No.  877.  Charles  Vincenti  et  al.  v.  Unftbd  States. 
May  16,  1921.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Fourth  Circuit  denied. 
Mr.  Ogle  Marbury  and  Afr.  Philip  B.  Perlman  for  peti- 
tioners. Mrs.  Annette  Abbott  Adams,  Assistant  Attomqr 
General,  for  the  United  States. 


No.  882.  Nettie  L.  Scott  v.  Euzabbth  K  DbFrsib^ 
NEE  PiLiPO.  May  16,  1921.  Petition  for  a  writ  of  cer- 
tiorari to  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit denied.  Mr.  Frederick  MilverUm  for  petitioner.  Mr. 
Daniel  W.  O^Donoghve  and  Mr.  A.  A.  Alexander  for  ie» 
spondent. 
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No.  875.  Phincbss  Amusement  Company  t^.  Jaxb 
Wells.  June  1,  1921.  Petition  for  a  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Af r.  T.  T.  McCcarley  for  petitioner.  No  appearance  for 
respondent. 


No.  885.  Alexis  Oboroian  v».  Btron  H.  UhLi  Actino 
Commissioner  of  Immigration,  etc.  June  1,  1921. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  denied.  Mr.  Walter  NeUes 
for  petitioner.   No  brief  filed  for  respondent. 


No.  803.  Jacques  Rousso  V.  Harrt  Solomon.  Junel> 
1921.  Petition  for  a  writ  of  certiorari  to  the  Court  <^ 
Appeals  of  the  District  of  Columbia  denied.  Mr.  Jadma 
R.  H.  PoUs  for  petitioner.  Mr.  WiUiam  F.  HJUtor  re- 
spondent. 


No.  896.  Herman  &  Herman,  Inc^  v.  The  Steamship 
OwnGO,  her  Engine,  etc.  June  1,  1921.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied.  Mr.  Homer  L.  Loomta  for  peti- 
tioner.   No  appearance  for  respondent. 


No.  897.  CuNO  H;  Rudolph  et  al.,  Commissioners, 
etc.,  E'f  AL.  V.  MoLLiE  ScHWARTz.  JuRc  1,  1921.  Peti- 
tion for  a  writ  of  certiorari  to  the  Court  of  Appeals  of  the 
District  of  Columbia  denied.  Mr.  Levi  H.  David  for 
petitioners.    Af r.  W.  Gwynn  Gardiner  for  respondent. 
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Ko.  900.  Walkeb  Bros.  Company  t^.W.  ft  H.  WalkbBi 
Inc.,  £T  al.  June  1,  1921.  Petition  for  a  writ  of  cer- 
tiorari to  the  Circuit  Court  of  Appeals  for  the  First  Cir- 
cuit denied.  Mr.  Odin  Roberts  for  petitioner.  Mr.  Oeo.  B. 
Nutter  and  Mr.  Jacob  J.  Kaplan  for  respondents- 


No.  903.  J.  E.  Sistrune:  v.  J.  T.  Pendleton,  Judge. 
June  1,  1921.  Petition  for  a  writ  of  certiorari  to  the  Su- 
preme Court  of  the  State  of  Geor^  denied.  Mr.  J.  £• 
Siatrunk  pro  se.    No  appearance  for  respondent. 


No.  905.  Mrs.  Addib  PrOhaska,  Widow,  etc.,  bt  al. 
V.  St.  Paul  Fire  &  Marine  Insurance  Company. 
June  1,  1921.  Petition  for  jt  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  denied. 
Mr.  Frederick  S,  Tyler  and  Mr.  John  D.  Grace  for  peti- 
tioners.   Afr.  Geo.  H.  Terriberry  for  respondent. 


No.  711.  Marie  E.  Scheuerle,  Administratrix,  etc. 
V.  Onepiece  Bifocal  Lens  Company.  June  6,  1921. 
Petition  for  a  writ  of  certiorari  to  the  Distnct  Court  of 
the  United  States  for  the  District  of  Indiana  denied. 
Mr.  Arihur  E.  Paige  for  petitioner.  Mr.  V.  H.  Lockwood 
for  respondent. 


No.  871.  State  Tax  Cobimissioner  of  the  State  of 
New  York  v.  People  of  the  State  op  New  York  ex 
REL.  Alpha  Portland  Cement  Company.  June  6, 1921. 
Petition  for  a  writ  of  certiorari  to  the  SujM^me  Court  (rf 
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ihe  State  of  New  York  denied.    Mr.  Claude  T.  Dawes 
for  petitioner.   Mr.  Louis  Hi  Porter  for  respondent. 


No.  908.  Old  Dominion  Beveraqb  Corpobation  o. 
Coca-Cola  Company.  June  6,  1921.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the^ourth 
Circuit  denied.  Mr.  WiUiam  L.  Symons  for  petitioner. 
Mr.  Harold  Hirsh  and  Mr.  Edward  S.  Rogers  for  respon- 
dent. 


No.  909.  W.  E.  HAMii;roN  bt  al.  t;.  Db  Camp  Qlasb 
Casket  Company  et  al.  June  6,  1921.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  denied.  Mr.  Charles  C.  Moore  for  petitioners. 
Mr.  J.  B.  Sizer  and  Mr.  J.  Read  Voight  for  respondents. 


^  No.  914.  Lou  Frazier/  Administratrix,  etc.  v. 
Interstate  Railroad  Company.  June  6,  1921.  Peti- 
tion for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeab 
for  the  Fourth  Circuit  denied.  Mr.  William  H.  Werth 
for  petitioner.    No  appearance  for  respondent. 


No.  916.  Gust  A  V  H.  Jacobson  v.  United  States; 
No.  917.  Albert  H.  Wehde  v.  United  States;  and 
No.  918.  George  Paul  Boehm  v.  United  States. 
June  6,  1921.  Petitions  for  writs  of  certiorari  to  the  Cir* 
euit  Coxut  of  Appeals  for  the  Seventh  Circuit  denied. 
Mr.  Henry  W.  Freeman  and  Mr.  Michael  L.  Igoe  for  peti- 
tioners. Mr.  Assistant  Attorney  General  Stewart  and 
Mr.  W.  C.  Herron  for  the  United  States. 
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No.  .921.  Lkhioh  Valley  Bailboad  CoMPAinr  p. 
John  Ltbaght,  Luiitbd.  June  6^^  1921.  Petitikm  for  a 
writ  of  ceHiorari  to  the  Circuit  Court  of  Appeals  for  the 
Second-^ Circuit  denied.'  Mr.  LindUy  M.  Oarri^an,  Mr. 
Edgar  H.  Boles,  Mr.  Oeorge  S.  Hobart  and  Mr.  Charles  A. 
Boston  for  petitioner.  Af r.  W.  Kinbnng  Post  for  recpoor 
dent. 


No.  922.  Lehigh  Valley  Railboad  Company  v. 
Allied  Machinery  Company  of  America.  June  0, 
1921 .  Petition  for  a  writ  of  certiorari  to  the  Circuit  Court 
pf  Appeals  for  the  Second  Circuit  denied.  Mr.  LindUy  M. 
Oarrison,  Mr.  Edgar  H.  Boles,  Mr.  Oeorge  S.  H chart  and 
Mr.  Charles  A.  Boston  for  petitioner.  Mr.  HartweU  CcbeU 
for  respondent. 


No.  923.  Ike  Applebaum  v.  TJioTED  States.  June  6, 
1921.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Seventh  'Circuit  denied.  Af r. 
Chester  ff.  Krum  for  petitioner.  No  brief  filed  for  the 
United  States. 


No.  930.  Wiluam  Green. v.  Thomas  B.  Felder, 
.Receiver,  etc.,  et  al.  Jiuie  6, 1921.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.^  Mr.  Francis  M.  ScM  and  Mr.  WiXHam  J. 
HugheS'toT  petitioner.  Mr.  Frederic  R.  Kellogg  {of  re- 
spondents. The  SolicUor  General,  hy  leave  of  oourt,^  filed 
certain  suggestions  on  behalf  of  Uie  United  States. 
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CASES  DISPOSED  OP  WITHOliT  CONSIDERATION 
BY  THE  COURT,  FROM  MARCH  29,  1921,  TO 
AND  INCLUDING  JUNE  6,  1921. 

No.  310.  J.  Q.  SiciTH,  Attobnbt  General  of  the 
State  of  Alabama,  et  al.  v.  Woffobd  Oil  Company. 
Appeal  from  the  District  Court  ci  the  United  States  for 
the  Middle  District  of  Alabama.  April  11,  1921.  Dis- 
missed, per  stipulation.  Mr.  Lawrence  E.  Brawn  for 
appellants.   Mr.  John  P.  TUbnan  for  i^ppellee. 


No.  509.  Erne8tB»  Dane  v.  Fred  J.  Burrbll,  Trbas- 
URBR,  ETC.  Error  to  the  Supreme  Judicial  Court  of  the 
State  of  Massachusetts.  April  14, 1921.  Dismissed  with 
costs^  on  motion  of  counsel  for  plaintiff  in  error.  Mr. 
CharUe  F.  CAoofe,  Jr.,  and  Mr.  PkSLip  NichoiU  for  plain- 
tiff in  error.  Mr.  Wm.  Harold  Hitchcock  for  defendant  in 
errw. 


No.  532.  Wisconsin  Minnemta  Light  &  Power 
Company  v.  Railroad  Commission  of  Wisconsin  ist  al. 
Appeal  from  the  District  Court  of  the  United  States  for 
the  Western  District  of  Wisconsin.  April  21, 1921.  Dis- 
missed, per  stipulation.  Ur.  Andrew  Lees  for  appcsllant. 
Mr.  Ralph  M.  Hoyt  for  appellees. 


No.  287.  HERMAlf  Wesselb  v.  John  D.  McDonald, 
Commandant  of  the  ^Unttbd  States  Navy  Yard, 
Brooklyn,  New  York.  Appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  New  York. 
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April  21,  1921.  Dismissed,  per  stipulation.  Mr.  Thomas 
J.  (yNeiU  and  Mr.  WHUam  H.Daly  for  appellant.  The 
Attorney  General  fo*     ^^ellee. 


No.  308.  Henry  Albers  v.  TJNrrED  States.  On  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit.  April  27,  1921.  Judgment  reversed  on  con- 
fession of  error,  on  motion  of  The  Solicitor  General  for  the 
United  States.  Mr.  James  B,  Kerr  and  Mr.  Charles  H. 
Carey  for  petitioner. 


No.  470.  Charles  F.  Hunt,  Executor,  etc.  v.  TJnitbd 
States.  Appeal  from  the  Court  of  Claims.  May  16, 1921. 
Stricken  from  the  docket,  on  motion  of  cotmsel  for  ap- 
pellant. Mr.  Burt  E.  Barlow  for  appellant.  The  Attorney 
General  for  the  United  States. 


No.  5.  Untted  States  v.  American  Can  Cobipant 
ET  AL.  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Maryland.  June  6,  1921.  Dis- 
missed, on  motion  of  The  Solicitor  General  for  the  United 
States.    Mr.  Lemuel  A.  WeUes  for  appellees. 
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AOCOUimHO.  See  Procedure,  n,  0-8. 

ADMZmSTAATIVI  DBOI8ION8.  See  Indluu,  5,  6,  8-10, 
14-19;  Interstate  Oommeree  Aete,  III;  Malls;  Publto 
iMBdh  I;  n,  e,  7, 11;  Trsde-Msrks;  Watars,  10. 

ADMntALTT: 

1.  Juritdidion;  VesBds  cf  Foreign  ChvemmefUs.  Quan: 
Whether  merchant  vessel  operated  by  foreign  government  . 
is  immune  from  process  in  suit  for  wharfage  and  supplies, 
and  whether  immunity  can  be  claimed  for  ship  of  govern- 
ment which  has  severed  and  not  resumed  diplomatic  relsr 
tioDsT  Ex  parte  HueeeinLuffiBey 616 

2.  Id,  ProhibiHon  and  Mandamuif  to  restrain  excess  of 
juiisdietion  by  District  Court,  is  discretionary  when  juris- 
diction is  debatable.   Id. 

8.  Id.  ProMbHum,  issued  by  this  court  (Jud.  Code,  (  234) 
to  prevent  District  Court  exceeding  jurisdiction,  even 
where  there  is  remedy  by  appeal.  Ex  parte  State  cf  New 
York,  No.l ;......  490 

4.  Id.  SttU  Againet  State.  Admiralty  suit  in  pereanam 
cannot  be  brought  against  State,  without  consent,  by  in- 
dividual, whether  a  citisen  of  State  or  not.    Id. 

6.  Id.  Whether  suit  is  against  State  determined,  not  by 
names  of  titular  parties,  but  by  nature  and  effect  ci  pro- 
ceeding.   Id, 

6.  Id.  State  Offieer$.  Where  officer  impleaded  in  suits  in 
rem  against  private  tugs  for  damages. while  tugs  were  under 
charter  to  him  officially,  hdd  that  proceedings  against  him 
were  in  permmam  and  were  essentially  proceedihgi  against 
States  begnmd  juiMietion  of  District  Court.   Id. 

7.  Id.  Veeed.  PMxc  Statue  may  be  established,  prima  faofe, 
at  least,  by  suggestion  of  attorney  general  of  State,  ^n^ion-, 
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nection  with  special  appearance  and  objection  to  jurifldio- 
tion.  £z  parte  SUUe  of  New  York,  No.£ 503 

8.  Id.  SUUe  Property;  Immunity.  V««8el  owned  by  State 
and  employed  for  governmental  purposes  exempt  from 
seizure  in  suit  for  damages  by  n^^ligent  operation.    Id. 

9.  Charterpartyf  for  vessel  to  be  named,  with  no  provisioD 
for  substitution,  under  which  vessel  has  been  sdected,  re- 
garded as  contract  for  that  particular  vessel.  Texas  Co.  v. 
Hogarth  Shipping  Co 619 

Id  Id.  Bequi9iHon;War  Purpoees.  British  ship  of  British 
corporation  held  subject  to  requisition  by  British  Govern- 
ment while  in  British  waters  preparing  for  service  under 
voyage  charterparty  made  here  with  American  corporatioa. 
Id. 

11.  Id.  Telegraphic  requisition  followed  by  use  of  ship  as 
transport,  held  valid,    /d,. 

12.  Id.  Performanoe.  Owner  excused  where  ship  ren- 
dered unavailable  by  government  requisition,  not  provided 
for  in  contract.    Id. 

13.  Id.  Implied  Condiiion  of  contract  that  requisition 
terminates  contract  and  absolves  parties  from  liability.     Id. 

14.  Id.  Proof  of  Foreign  Requisition.  E!ffect  of  certificate  d 
British  Ambassador  as  amicus  curuB.    Id.  . 

AQINTB.    See  Contracts,  9,  10;  Indians,  i,  2;  Interstate 
Commerce  Acts,  I,  1-3;  Telegraph  ComiMmiea. 

Of  State.  .  See  Parties,  1. 

Service  of  process  on.   See  lYidence,  4. 

AIiIlNB.    See  Chinese  Ixclusioki  Aets. 

AMBNDMINT.  See  Pleading,  3;  Patents  for  Inventions,  3, 4. 

AHTI-NARCOTIC  ACT.  ^  See  Narootto  Drags. 

ANTI-TaUST  ACT:  j 

1.  Monopolies;  Re^mk  Prices.  Agreement  between  manu- 
facturer, jobbers  ahd  wholesalers  to  maintain  re-sale  prices 


INDEX.  709 

ANTItTBIIST  ACT— Conimtitfd.  pacdi 
may  be  implied  from  course  of  dealing  or  other  circum- 
stances. Frey  &  Son  v.  Cudahy  Packing  Co 208 

2.  Id,  Indication  of  sales  plan  to  jobben  fixing  prices  below 
which  they  were  not  to  sell  to  letailetB,  and  oodperation  of 
jobbers  by  seWng  at  prices  named,  do  not  establish  combini^ 
tion  forbidden  by  act   Id. 

APPEAL  AND  IBBOB.   See  Jarlsdietion;  Proeedure. 

APPXABANCI.    See  Attachment;  Jorlsdiction,  HI;  VI,  5. 

APPB0PBIATI0N8.    See  Contracts,  3-6;  Indians,  9,  10. 
ABKANSA8.   See  Boundaries,  1;  TOation,  II,  24. 

ABMT: 

Transportation;  rates.  See  Interstate  Commerce  Acts, 
I,  4-6. 

ABSAtJLT.    See  Criminal  Law,  3->5. 

A88IONMINT.    See  Claims. 

For  benefit  of  cred  tors.    See  Bankruptcy  Act,  1. 

AS8IONMXNT  OF  I11B0B8.    See  Jurisdiction,  IV,  10. 

ATTACHMINT: 

1.  Foreign;  Appearance;  Special  Bail.  Delaware  law,  con* 
ditioning  defendant's  right  to  appear  and  contest  merits 
upon  giving  special  bail  or  surety's  undertaking,  in  force 
since  colonial  days,  finding  its  origin  in  Custom  of  London 
and  familiar  in  common  law  and  admiralty,  upheld.    Ownbey 

V.  Morgan 94 

2.  Id.  Hdrdehip  in  Particular  Case.  Inability  of  defendant, 
through  misfortune,  to  furnish  security,  is  inmiaterial.     Id. 

3.  Id.  Notice;  Presumption.  One  who  acquires  property 
in  State  and  departs  is  presumed  to  have  consented  to  rule 
of  foreign  attachment,  abeady  in  force.    Id. 

4.  Id.     Nonrresideni  Individuals  and  Foreign  Corporations. 
Distinction  In  state  law,  requiring  former  to  furnish  special 
security  before  appearing  isind  defending  but  allowing  latter 
to  defend  on  security  of  attachment  lien,  not  a  denial  to 
individuals  dt  equal  protection.    Id. 
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BAIL.   See  Attoehm«nt. 

BANKKUPTCT  ACT: 

1.  JwrMicHon;  Summarfi  ProeeeHnQi;  Admrte  Cbdm 
Against, Trutiee.  Claim  of  aasigiiee  for  benefit  of  crediton 
for  oompenflatioa  and  ezpeneeB,  before  adjudieatioQ,  kM  an 
advevse  claim  not  siibjeet  to  aommaiy  dJapantiaa  fai  bank- 
raptoy  prooeedingB.    Ofdbrmtky.VaUdif 46 

2.  Life  Intiaranoe;  Payment  to  ^entficiary  WiOund  NaUes, 
Ciompany  which  paid  policy,  after  death  of  insuxed  and 
without  notice  of  pending  bankruptpy  or  olaim  by  trastee, 
not  liable  for  Buireiider  vahie  under  (70a.  Frederick  v. 
PideHiy  InewranoB  Co 806 

BAHltS  AKD  BAMXnrO.     See  Inrlidtetfoii,  VI,  18,  14; 
Natloni^  Banka. 

Stale  Banks;  PreaentaHon  cf  Checks;  Enjovmmg  PsderdL 
Reserve  Bank.  Right  of  state  banks  to  enjoin  unwarranted 
accumulation  and  presentation  of  checks  in  pursuance  of  a 
scheme  to  compel  them  to  become  members  oi  Federal 
Qystein.  American  Bank  A  Trust  Co,  v.  Federal  Reserss 
Bank 880 

BILL  OF  LADING.    See  Carriarsp  7,  8;  Intmtata  Com- 
merce Acts,  1, 1,  2. 

BONDS.    See  National  Banks. 

Injunction.   See  Jorlsdiction,  VI,  1&-17. 

BOUNDARIBB: 

1.  Arkansas^Mississippi;  Final  Decree^  confirming  report  of 
eommismoners,  establishing  boundary,  and  allowing  ex- 
penses and  costs.    Arkansas  v.  Mississippi 28 

2.  New  York— New  Jersey;  PoUtaion  of  Waters.  Right  of 
New  York  to  enjoin  New  JenM^  project  for  discharging 
aewage  into  New  York  Bay,  without  regard  to  location  of 
boundary  or  New  York's  claim  of  exclusive  jurisdiction  over 
Bay.    New.  York  v.  New  Jersey 296 

8.  OUahoma-^Texas;  Former  Decree;  Res  Judicata.  In  suit 
to  establish  boundary  along  Red  River,  as  fixed  by  TVeaty 
<A  1819,  former  decree  ( United  States  v.  Texas,  162  U.  S.  1), 
held  conclusive.  Oklahoma  v.  Texas 70 
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'  '4.  Id.  Former  decree  not  only  ooixduded  parties  as  to  part 
of  bounidary  bordering  upon  Greer  County,  but  settled  con- 
Stnieti(Hi  of  treaty  as  to  entire  course  of  river  where  it  marks 
boundary  between  territory  then  of  United  States  and 
Texas.   Id. 

S.  Id.     IfUerloeutary  Decree,   declaring  state   boundary, 
asltbig  ease  for  hearing  as  to  morto  definite  loeation,  direct- 
ing as  to  evidence  taken  and  taking  of  further  evidenoe,  and 
i^ppointing  oonuniasioner.  Qkiakama  v.  Texae 608 

BBIBIBT.    See  Orlmiiial  Law,  1. 

» 

BUILDINGS: 

Rants.    See  Conitltatlpnal  Law,  I,  2;  III,  2;  IX,  5-0; 
XII,  6,  6,  20. 

^ons.    See  Municipal  Corporations,  1-3. 


BUBDIN  or  PBOOF.    See  evidence,  2,  3. 

OABLI  C0MPANII8: 

Rates;  limitation  of  liability.    See  Interstate  Commeree 
Aoto,  n. 

CAM PAION  BXFBHDITUBBS.    See  Constitutional  Law, 

v. 

CABBIBBB.    .  See  Bmployer  and  Bmployee;   Interstate 

Commerce  Acts. 
'    '^  Charterparty.    See  Admiralty,  0-14. 

Mail  transportation.    See  Malls. 

Reparation  orders.    See  Interstate  Commerce  Acts,  III. 

Uniform  bill  oi  lading.    See  id.,  I,  1,  2;  7,  8,  infra. 

Telegraph  rates;  limitation  of  liability.    See  Interstate 

Commerce  Acts,  II. 

Local  improvements.    See  Taxation,  .II,  23-27. 

Franchise.    See  tU,  II,  13-21. 

1.  Federal  Control;  Employees;  Bribery.     Baggage  porter 
employed  in  station  operated  by  United  States  during- 
federal  control  is  not  a  person  acting  <m  behalf  of  United 
StatM  ill  an  official  function,  within  Grim.  Code,  $39. 
Krichman  v.  United  States 363 
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2.  Federal  Control;  ActUma.  Corporation  not  liaUe,  at  com- 
mon law  or  under  §  10,  Federal  Control  Act,  upon  action  for 
wages  aiisrng  out  of  operation  through  Director  General 
Mis90ur%  Pac.  R.  R.  v.  AuU 5M 

3.  Id,  Parties;  Director  General.  Right  to  sue  owner- 
company  or  Government's  operating  agency,  where  action 
aroee  before  and  where  it  arose  during  goyemment  openr 
tion.   Id. 

4.  Id.  Subetihdion.  Order  that  suits  arisbg  during  federal 
control  be  brought  against  Director  General  and  providing 
for  substitution  in  pending  suits,  sustained.    Id. 

5.  Id.  PenalHee;  State  Law.  Section  10  subjecting  canrien 
to  all  laws  and  liabilities  as  common  carriers,  arising  under 
state,  federal,  or  common  law,  and  S  15  continuing  state 
police  regulations,  do  not  permit  notion  against  Director 
General  for  penalty.  Id.  See  NorfolhSouthem  R.  R.  v. 
(hoene 566 

6.  Id.  Whether  liability  imposed  by  state  Uw  is  compensa- 
tion or  penalty,  requires  application  of  federal  law.    Id. 

7.  Ddivery;  Warehauaeman  or  Carrier;  Uniform  Interetate 
Bill  of  Lading.  Provision  that  property  not  removed 
within  48  hours  after  notice  of  arrival  may  be  kept  in  car  or 
d^)ot  subject  to  charge  for  storage  and  to  earner's  responsi- 
bility as  warehouseman  only,  or  may  be  stored  in  public 
warehouse  at  owner's  cost  and  risk,  subject  to  lien  for 
freight,  renders  carrier  liable  qua  carrier  during  48-hoiir 
period  pending  delivery.  Michigan  Cent.  R.  R.  v.  Mark 
Owen  d:  Co 427 

8.  Id.  Where  car  placed  on  public  ddivery  track,  and  con- 
signee, having  been  notified,  accepted  car  and  proceeded  to 
unload,  held,  not  a  delivery  of  goods  and  that  loss  <^  jMrt, 
during  unloading  and  within  48-hour  period,  must  be  bone 
by  carrier.   Id. 

9.  Ratee;  Mistake.  Conmussion  merchant  who  recdved 
shipment  and  paid. charges  demanded,  which  were  less 
than  lawful  rates  established  under  Commerce  Act^  hdd 
liable  for  difference  irrespective  of  contract  and  as  matter  of 
law.    New  York  Central  R.  R.  v.  York  A  Whitney  Co 406 

10.  Id.  Long  and  Short  Havl.    Missouri  statute  sustained. 
i  Pac.  Ry.  v.  MdOrew  Coal  Co  134 
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11.  Id.  (herokarffes;  Beeooery.  Whether  under  statute 
shipper  may  recover  overoharges  which  he  himself  did  not 
pay  is  a  question  of  state  law.   Id, 

OIBTIOEAEI.   Bee  Jurlsdietion,  IV,  8, 14. 

CHABTBRFARTT.    Bee  Admiralty,  9-14. 

CHBOKS.   Bee  Banks  and  Bankinf  • 

OHIMBSB  BXCLUnON  ACT8: 

Laborers;  Wife  and  Children.  Chinese  person  who  lawfully 
entered  as  minor  son  of  Chinese  merofaant,  but  whose  status 
here  became  that  of  laborer,  held  not  entitled  to  bring  in 
wife  and  children,  numried  and  bom  during  his  temponuy 
absence  in  China.    Yee  Wan  v.  WkUe 399 

OHOCTAW  IVDIAN8.    Bee  Contraets,  9,  10;  Taxation,  n, 
25-27. 

OZBCXriT  COUBT  OF  APPIALS.    See  Jurisdietion,  IV, 
8, 10, 12;  V. 

OITBS.   Bee  Munieipal  Corporations;  TaxatloUt  II,  3,  25- 
27. 

Ordinance  rates.   See  Jurisdiction,  VI,  15-17. 
Rent  regulaticm.    See  Oonstltutlona)  Law,  I,  2;  III,  2; 
IX,  5-^;  XII,  5,  6,  20. 

0ITIZIN8HIP.    Bee  Jurisdietion,  IV,  11;  VI,  1,  14. 

Privileges  and  immunitieB.  See  Oonstltutlonal  Law, 
XII  (4). 

0LAXM8.    See  Bankruptcy  Aet;   Contracts,    1-6;  Malls; 
Patents  for  Inventions,  3,  4. 

Supplies  requisitioned  under  Lever  Act.     See  Jurisdiction, 
IV,  12. 
Choctaw  Nation.   Bee  Contracts,  9, 10. 

Aeeignmeni.  Bee.  8UUs.,  iS477f  forbidding  assignment  of 
claims  against  United  States,  inapplicable  to  transfer  re- 
sulting from  consolidation  of  railroad  corporations  under 
state  law.  Seaboard  AirlAne  By,  v.  United  Stales 55S 
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COMmBCI.  See  Conititutional  Law,  11;  IndluSt  1; 
Int«ntftt«  ComnMree;  Int^nteta  CommMtc%  Aeto; 
Watari. 

COMMISSIONER  OF  PATENTS.  See  PaUnto  for  InTeii- 
tioni;  Trftde-Mftrki. 

COMMISSION  MERCHANTS.  See  Intentote  ComaMroto 
Aetf,  I,  3. 

COMMON  LAW.  See  AtUohlnent,  1;  CMrrlen,  2,  5;  Tele- 
graph Companiee,  1. 

COMPROMISE.   See  Prooedure,  U,  2. 

CONGRESS: 

Powers.    See  ConitituttoiuJ  Law. 
Statutes  cited.    See  Table  at  front  of  volume. 
'  Elections.   See  Constitutloiial  Law,  V. 
Legislative  history.   See  Statutea,  4. 
Reports  to.   See  id.,  5. 

CONSOLIDATION: 

Corponitions;  assignment  of  claims  against  United  States. 

See  Clalma. 

Original  cases.    See  Proeedure,  II,  13. 

CONSPIRACY.    See  Anti-Trust  Aot;  Criminal  Law,  2,  7. 

CONSTITUTIONAL  LAW: 

I.  Judicial  Power,  p.  715. 
II.  Commerce  Clause,  p.  715. 
ni.  Contract  Clause,  p.  716. 
IV.  Federal  Excise  Taxes,  p.  717. 
V.  Elections,  p.  717. 
VI.  Indians;  p.  718. 
VII.  Amendments;  Art.  V,  p.  719. 
VIII.  Fourth  ^Vmendment,  p.  719. 
tX,.  Fifth  Amendment,  p.  719. 

X.  Eleventh  Amendment,  p.  720. 
XI.  Thirteenth  Amendment,  p.  720. 
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Xn.  Foarloenih  Amendment: 

(1)  Notice  and  Hearing,  p.  720. 

(2)  Liberty  and  Prop^y;  Police  Power;  Taxation, 

p.  721. 
(8)  Equal  Ph)tectioQ  of  the  Laws,  p.  722. 
(4)  IVivileiseB  and  Immunities,  p.  723. 

Xm.  Seventeenth  Amendment.   See'  V,  infia,  717. 

XIV.  Eightflfflith  Amendment,  p.  728. 
See  Jurladiotion;  Watera. 

Miesouri  constitotion;  double  taxation.   See  Tasatloii»  11, 
19. 
New Madooeenstitntiim; uniformity.  Seeu2.,0. 

L  Judicial  Power. 

1.  LegidaHte  PoUey;  EqtwlUy  in  Taxation.  This  court 
cannot  reviee  state  tax  systems  to  produce  more  just  distri- 
bution of  burdens.    Dane  v.  Jackson 689 

2.  Leffidatite  Declaration  of  Facta,  affording  ground  for  rent . 
regulation  in  District  of  Columbia,  entitied  to  great  respect. 

Block  y.  Hirsh. 136 

See  Marcus  Brown  Co.  v.  Feldman 170 

8.  Legidatite  Policy,  Where  end  of  legislation  legitimate  and 
means  reasonably  related  to  it,  wisdom  of  means  is  not  fpr 
courts  to  pass  upon.   Id. 

n.  Oommerce  Clause. 

1.  Bxeise  Tax;  Sovcr ability.  State  tax  on  sale  <tf  gasoline, 
awnming  it  intended  to  include  interstate  and  domestic 
transactions,  not  void  in  Uto  in  application  to  distributer 
engaged  in  both,  since  enforcement  as  to  interstate  business 
may  be  enjoined.  Bowman  v.  Continental  Oil  Co 642 

2.  Id.  Gasoline  imported  from  uiother  State  but  used  in 
conduct  of  business  of  distributer,  loses  interstate  character 
and  may  be  subjected  to  tax.    td.  \ 

3.  Lieonie.  Tax,  on  distributing  stations,  invalid  where 
interstate  and  intrastate  business  conducted  indiscrimi- 
nately at  same  stations.    Id. 

4.  Dueriminating  Tat;  Foreign  Corporatione.  State  tax  on 
sale  of  automobiles,  with  reduction  in  amount  wliere  ner- 
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oentage  of  assets  of  manufacturer  invested  in  bonds  of 
State  or  other  property  there  situate,  discrijninates  against 
'  products   of  manufacturers  of  other  States.     Bethlehem 
Motors  Co.  V,  FlyrU. . .  . ; * .  . .  421 

5.  Domestic  CorporaHons.  Franchise  Tas^  on  capital  stock 
and  surplus  employed  in  State,  does  not  contravene  com- 
merce clause,  even  if  value  of  franchise  is  derived  partly 
from  interstate  business.  j8^  LouiS'San  Frandseo  By.  v. 
Middlekamp 226 

6.  Street  Railway  Tax;  ItUersiate  Bridge,  Tax  assessed  by 
valuing  tangible  property  and  adding  valuation  of  "  ail 
other  property  "  and  assigning  proporti<m  to  taxing  State, 
not  regarded  as  burden  on  franchise  to  ccmdnet  traffic  over 
bridge,  upon  ground  that  "  other  property  "  valued  cofi- 
sisted  solely  of  that  franchise,  where  much  of  value  (rf  railr 
way  was  due  to  exdufflve  rights  and  lucrative  arrangements 
with  other  eompanies.  8t,Lotds  Ae,  Ry.  v.  Hagerman 314 

7.  Missouri  Long-and-^hortrhatd  Statute  sustained-  Mis- 
souri Pae.  Ry,  v.  MaQrew  Coal  Co... 134 

8b  Narigalde  Waters ;StcUeandFederalRegfilatian.    Authcx^ 
ity  of  Congress  to  prohibit  obstructicms  is  not  lost  by  omis- 
sion to  take  action  in  previous  cases.   Economy  Light  Co.  v. 
United  States. .............   % 113 

0.  Id.  Northwest  Territary.  Ordinance  o//7^,  establishing 
pubuc  rights  of  highway  in  navigable  waters  capable  of  bear- 
ing commerce  among  States,  not  repealable  by  a  State,   id. 

'  10.  Id.  Power  of  JStates  to  regulate  is  plenary  witiiin  bor- 
ders  until  Congress  intervenes,  but  Congress  may  assume 
enture  control,  unhampered  by  previous  acts  of  States.    Id. 

11.  Id.  Future  Use.  Congress  may  preserve  river  for 
future  transportation,  even  though  not  at  present  used  for 
interstate  commerce  and  incapable  6[  such  use  accordingto 
present  methods.    Id. 

III.  Contract  Clause* 

1.  Life  Insurance  Policies;  Exemption  from  Dsbts.  State 
law  exempting  policy  payable  to  estate  Of  insured  invalid 
as  applied  to  debt  under  promissory  note  antedating  law 
and  to  policies  also  antedating  it  thou^  later  than  note. 
Bank  c(f  Minden  y.  Clement ^ 126 
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2.  Jtenl  RegtdaUon.  New  York  Hawing.  Ads,  requiring 
na8(MiabIe^  rentB  and  denying  recovery  of  poeeeaEdon  except 
in  certain  cases,  as  applied  to  tenants  holding  over  under 
expired  lease,  sustained,  aithou^  lease  executed  before  and 
expired  after  enactment  and  landlord  before  enactment  had 
entered  ii^to  new  lease  with  third  pa^.     Uarcua  Brown  Co. 

y.FMman 170 

Saeaboflodbv.  HirA.....l 135 

-    :•  .      ^'      .-.^ 

IV.  Faderal  Sseisa  Taiea.^   See  IX,  2,  infra;  UkUadomttng 
I^QUon. 


1.  UniformiiiyfArt.l9i8.  Only  rule  preaeribed  1^  Consti^ 
totion  reQ)eeting  dutm,  inq;K)sts  and  excises^  is  tenitorial 
uniformity.  LaBeUe  Iron  Works  y.  United  Stales.  ........  377 

2.  JMols  Taxeef  Bighte  of  Statee.  Tax  on  tianafer  of  net 
estateslof  decedents,  imposed  by  Act  S^.  8, 1916,  hM  an 
indirect  tax,  ncft  requiring  apportionnunt,  and  not  an  inter- 
ference with  state  regulaticm' of  descent  and  distribution. 

.  New  York  Truat  Co.  v.  gietier 345 

3.  Id.  That  tax  may  occasion  inequalities  in  amounts  re- 
cdYcd  by  beneficiaries  does  not  affect  validity.   Id. 


4.  Narcotic  Drug  Act.  State  law  regulating  admimstration, 
sale  and  possession  of  narcotic  drugs,  which  forbids  physi- 
cians to  supply  drug  addicts  otherwise  than  throu^  pre- 
scriptions, held'  not  in  conflict  with  federal  act    Whipple 

▼•  Martinson ' 41 

5.  InUwieating  Liquors.    May  be  taxed  by  Congress,  not- 
withstanding production  is  prohibited,  for  moral  end  as   > 
well  as.  to  raise  revenue.     United  States  y.Yuginaeich. 450 

« 

T.  Beotions. 

1.  Federal  Corrupt  Practices  Act,  is  unconstitutional  as 
Implied  to  primary  election  of  candidates  for  Senate.  Ne^h 
berryr.  United  States. .  ^ ,  232 

2.  PotDsr  of  Congress  over  elections  of  ^Senators  and  Repre- 
sentatives has  its  source  in  §  4,  Art.  I.    Id. 

3.  Id.    An  indefinite,  undefined  power  in  C!ongress  over 
.  such  elections,  not  derived  from  Art.  I,  §  4,  cannot  be  in- 
ferred from  fact  that  offices  were  created  by  Constitution, 
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or  I^  aaBumi  tg  GoVBmmeQt  must  be  ficee  bom  oontrol  by 
Stotes  over  nitftten  afiteciuig  choice  of  ita  officers.    Id. 

4.  EkcUoM  Defined.  Elections,  within  §  4,  Art.  I,  are  those 
wherein  Senatonr  choeen  by  legislatures  and  Representsp 
tiyes  by  voters  possessing  qualifications  requisite  for  electors 
of  mpst  numerous  branch  <tf  state  legislature.    Id. 

5.  Id.   SeveinkenJth^  Amendment  does  not  lequiie  new  mean- 
'  ing  of  election,  which  has  same  significance  as  when  Consta- 

tution  adopted, — ^final  choice  of  officer  by  duly  qualified 
electors.   Id, 

G.  Id.  Primaries  are  not  elections  i<x  office,  but  merely 
methods  for  agreeing  upon  canctidates  offered  for  choice  by 
electors.   Id: 

7.  SeeetUeentk  Amendment  does  not  modify  Art.  I,  S  ^y  the 
source  c^  congressional  power  to  regulate  times,  places  and 
manner  of  holding  elections;  that  section  remains  intact  and 
i^I^cable  to  dection  ^  Representatives  and  Senators.    Id. 

8.  Ad  of  1914f  temporarily  providing  for  nomination  and 
election  of  Senators,  sheds  no  lin^t  on  power  to  regulate 
primanes.  .Id. 

0.  Seventeenth  Amendment,  even  if  it  gave  power  to  regulate 
primaries,  di4  not  v^^lidate  earlier  penal  ertatute  (Federal 
Corrupt  Practices  Act).;  an  after-acquired  power  cannot 
ex  preprio  tigore  validate  a  statute  void  when  enacted.   Id. 

10.  Id.  Act  of  1!^14,  §  2,  if  regarded  as  attempt  to  regulate 
nominations  of  (Wators,  based  on  Amendment,  has  no 
bearing  on  prosfcution  under  Corrupt  Practices  Act,'  for 
oonduct  after  section  expired  by  own  limitation.   Id. 

11.  Congreeeumal'PotDer;  Reserved  Power  of  States.  Power 
to  control  party  senatorial  primaries  not  within  power  to 
regulate  manner  of  holding  elections;  nor  is  it  necessary  to 
effectuate  power  Expressly  granted;  and  its  exercise  would 
interfere  with  domestic  affairs  of  States.   Id. 

VI.  Indians.   See  Indians,  7, 8, 19. 

1.  Power  of  Congress;  UnalU^kd  Tribal  Lands.   Provisions . 

parcels 


in  retained  reservation  in  severalty,  granting  allotoentB  in. 
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trust  and  then  in  fee,  and  conveying  unaUotted  residue  to 
tribe  in  trust  and  then  in  fee,  did  not  deprive  Congress  of 
right  to  make  other  di^MMtion  ci  unallotted  reservation 

for  benefit  of  Indians.    Chase,  Jr.  y.   United  StgUe 1 

GOpiny.  UnUedStaiee.  ....... .. 10 

2.  Id.  Veded  Biffhie.  Rig^t  to  obtain  allotment  not  a 
vested  rig^t  as  respects  this  power  of  CVrngreas.   Id. 

VII.  Amendments;  Art.  V.    See  XIV,  infra. 

1.  RaUfieaUon;  Time  LimU.  Art.  V  implies  that  amend* 
ments  be  ratified  within  reasonable  time  after  proposal. 
DiUon^.CRoes ;,... 3«8 


2.  Id.    Potoerc/ConprtfM  to  fix  reasonable  time  for 
tion;  seven-year  period  in  resdution  proposing  Eighteenth 
Amendment  hdd  reasonable.    Id. 

VIII.  Fonrtli  Amendment. 

^  Searchee  and  Seiguree.  Amendment  refers  to  governmental 
action  only;  United  States  may.  use  against  owner  incrim- 
inating documents  turned  over  to  it  by  private  individuals 
who  procured  theni  through  wrongful  search  of  owner's 
office.  Bvrdeau  v.  McDowell 465 

IX.  Fifth  Amendment. 

1.  SdJ-^nmrifiination.  Amendment  protects  from  extorted 
confessions  and  examinations  in  court  proceedings  by  com- 
pulsory methods;  United  States  may  use  ^gainst  owner  in- 
criminating documents  ttuned  ovei^  to  it  by  private  in- 
dividuals who  procured  them  through  wrongful  search  of 
owner's  office.  Burdeau  v.  McDoweli. 465 

%  Taxation;  Uniformity.  Fifth  Amendment  having  no  equal 
protection  dause,  the. only  rule-^ respecting  uniformity  <^ 
duties,  imposts  and  excises  is  territorial  uniformity  required 
by  Art.  I,  §  8.    LoBeOe  Iron  Works  v.  United  Statee 377 

3.  Id.  Due  Process ;  Excess  Profits  Tax;  Discrimination. 
Unequal  results  to  different  corporations  from  basing  "  in- 
vested "capital "  upon  actual  co^  to 'exclusion  of  higher 
estimated  values,  not  arbitrary  cfiscrimination.    Id. 

4.  Railroad  Orant;  Vested  Rights,    Right  of  grantee  to  land 
indemnity  limits  in  lieu  of  land  lost  within  place 
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limita;  when  protected  by  due  prooesB  fjlaxme.  UnUed 
States  V.  Northern  Pac.  Ry 51 

5.  Rent  Regulatum,  Exigency  ejds^mgm  jyisiakftoi  Ckta^ 
bia  clothed  letting  (tf  buildinfips  with  imblio  interest  justifying 
regulation  by  police  power  of  CongrcBB,  during  eonergeney. 
Blockv.  Hireh.. 136 

6.  Id.  Contract  RighU;  Private  Vee.  Distriot  of  Cdombui 
iRents  Act,  allowing  tenant  to  retain  poooeomon  at  rent 
stipulated  in  expired  lease,  is  not  unconstitutional  restric- 
tion of  landlord's  rig^t  of  contract  or  taking  for  private  use. 
Id. 

7.  Id.  Temporary  Regtdotion,  held  justified;  it  did  not 
beeome  otherwise  if  reasonable  rent  fixed  deprived  own- 
ers oi  power,  of  profiting  by  influx  of  people  to  Washingtcm. 
Id. 

8.  Id.  Preference  given  tenant  in  possession  justified  as 
incident  of  policy  of  legislati<Ki.  Id. 

9.  Id.  Jury  Tridt.  Rents  Aet^  being  valid  in  its  principal 
aspects,  not  to  be  held  void  because  it  ttiight  deprive  land- 
lords and  tenants  of  trial  by  j  ury  on  right  to  poosession.   Id. 


X.  Ueventh  Amendment. 

Suit  Againet  State;  Admiralty.  Admiralty  suit  in  pereonam 
cannot  be  brought  against  State,  without  consent,  by 
individual,  whether  citizen  of  State  or  not.  Ex  parte  State 
of  New  York,  No.  1 490 

XI.  Tbirteenth  Amendment. 

Involuntary  Servitude;  Landlord  and  Tenant.  New  York  law 
penalising  apartment-house  owners  who  fail  to  furnish 
heat,  water,  etc.,  does  not  inoypose  involuntary  servitude. 
Marcus  Broum  Co.  y.Fddman 170 

XII.  Fourteenth  Amendment* 

(1)  Notice  and  Hearing.    See  19,  infra* 

1.  Foreign  Attadiment;  Appearam^;  Special  Bail.  Law  con- 
ditioning defendant's  ri^t  to  appear  and  contest  merits 
upon  giving  of  special  bail  or  surety's  undertaking,  Md  con- 
sistent with  due  process.  Ownbey  v.  Morgan.  94 
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2.  Id*  Individual  Hardship.  Inability  of  defendant), 
through  misfortune,  to  furnish  security,  immaterial.    Id. 

3.  Id.  Non-residents;  Presumption.  One  who  acquires 
property  in  State  and  departs,  presumed  to  have  consented 
to  rule  Of  foreign  attachment,  already  in  force.    Id. 

4.  Domestic  Corporations;  Franchise  Tax.  Whether  tax  on 
capital  stock  and  surplus  employed  in  State  is  void  in  not 
providing  hearing  of  right,  before  commission  assessing  tax, 
is  open  in  suit  to  collect  tax  and  cannot  be  relied  on  in  Dis- 
trict Court  to  restrain  collection  by  corporation  which  had 
hearing  and  whose  valuations  were  accepted^byoommisdon. 
SLLouiaSan  Francisco  Ry.  V.  Middlekamp 226 

(2)  Liberty  and  Property;  Police  Power;  TaxaHcn.  See 
IV,  2,  4,  supra;  20,  infra. 

• 

5.  Emergency  Legislation;  Rents.  New  York  Housing  Acts 
do  not  exceed  police  power  in  requiring  reasonable  rents  and 
denying  right  to  possession  except  on  certain  grounds. 
Marcus  Brown  Co.  v.  Feldman ..." 170 

6.  Id.  As  applied  to  tenant  holding  over  under  unexpired 
lease,  such  regulation  docs  not  violate  landlord's  constitu- 
tional rights,  although  lease  executed  before  and  expired 
after  enactment  and  landlord  before  enactment  had  entered 
into  new  lease  with  third  party.    Id. 

7.  Missouri  Lbng^ndrshartrha'ul  statute  sustained.  Mis- 
souri  Pac.  Ry.  v.  McGrew  Coal  Co 134 

8.  Taxation;  Legislative  Policy.  This  court  cannot  revise 
state  tax  systems  to  produce  more  just  distribution  of  bur- 
dens.   Dane  v.  Jackson 589 

9.  Id.  EqiuUity.  Only  flagrant  and  palpable  inequality 
between  burdens  and  benefits  will  render'  tax  law  invalid. 
Id. 

10.  Id.     Massachusetts;  Income  Tax;  Intangible  Persoruii 
Property.    Tax  system  which  returns  to  plaintiff's  town  less  . 
income  tax  than  he  and  other  inhabitants  pay,  and  dis- 
tributes overplus  to  other  towns  which  may  use  it  for  local 
purposes,  not  invalid.    Id. 

11.  Id.  Public  Use.  PresumptiorjL  that  money  will,  be 
devoted  to  lawful  public  uses.    I± 
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12.  Trantfer  Tax.  Remainder  Intereele,  which  vwted  after 
tax  law  approved  but  before  effective  date,  but  which  were 
Bubjected  to  it  by  state  court  upon  theory  that  vesting 
occurred  after  effective  date,  not  taxed  in  vi<^tion  of 
Amendment.    Nickd  v.  Cole 222 

.13.  Exciee  en  Gasoline,  as  applied  to  local  sale  and  use 
by  distributer,  held  consistent  with  due  process.  Bowman 
v.  ConHnenUd  OH  Co 642 

14.  Drainage  Aeeeeement;  BenefiU,  That  lands  will  receive 
no  direct  benefits  is  not  per  se  enough  to  exempt  them  from 
assessment.    Miller  dt  Lux  v.  Sacramento  Drainage  Diet 129 

16.  Rood  Improvement  Aeeeeement.  Railroad  property  may 
not  be  burdened  upon  basb  so  different  from  that  upoi  in 
ascertaining  coh&ibu^on  from  individual  owners  as  to 
produce  inequality.  Kaneae  City  iSo.  Ry.  v.  Road  Imp. 
Diet.  No.e ;.  658 

16.  Id.  Federal  InetrumentaliHee.  Taxability,  for  street  im- 
provement, of  railroad  right  of  way,  constituting  part  c^ 
interstate  system  originally  granted  for  development  of 
Choctaw  coal  lands.   Choctaw^  0.  AG.  R.  R.  v.  Mackey. ...  531 

17.  Id.  Identification  of  Property.  Designation  on  map 
prepared  by  city  engineer  sufficient;  assessment  not  in- 
validated by  reme^  of  map  and  possession  by  bond  pur- 
chasers, the  ruhoad  not  having  been  misled  and  having  had 
knowledge  of  proceedings.    Id. 

18.  Narcotic  Drvge.  State  may  regulate  administration, 
sale  and  possession.  Whipple  v.  MaarUneon* ^ 41 

(3)  Equal  Protection  of  the  Laws.  See  IX,  2;  XII,  7,  15, 
eupra. 

19.  Foreign  Attachment;  Non-resident  Individuals  and 
Foreign  Corporatums.  Distinction  in  state  law  requiring 
former  to  furnish  special  security  before  appearing  and 
defending  but  allowing  latter  to  defend  oa  security  of  at- 
tachment lien,  not  a  denial  to  individuals  of  equal  protec- 
tion.  Ownbey  v.  Morgan 94 

20^.  New  York  Housing  Acts;  Classification.  No  discrimina- 
tion in  not  including  cities  of  less  than  specified  population, 
or  buildings  occupied  otherwise  than  for  dwelling  purposes 
or  in  course  of  construction.    Marcus  Brown  Co.  v.  Fddman  170 
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21.  Domutie  Corpcratiana;  Franchiae  Tax.  GorporatioD 
whose  valuations  accepted  by  assessiiig  commissioii,  cannot 
complain  it  was  taxed  disproportionately  as  compared  with 
other  railroads,  the  commission  not  having  acted  fraud- 
ulently.  8i.  LouiBnSan  Francisco  Ry.  v.  MidtUekamp 226 

22.  Id.  Par  Value.  Where  law  subjects  foreign  corpora- 
tioos  with  stoek  having  no  stated  par  value  to  tax,  it  does 
not  disoriminate  against  domestic  corporations  whose  stock 
has  stated  par  value.    Id. 

28.  Foreign  CorporaHcne;  LiccMe  Tax.  Tax  on  business 
of  selling  automobiles  in  State,,  with  reduction  in  amount 
lAkBte  percentage  ef  assets  of  manufacturer  invested  in 
bonds  of  State  or  in  property  there  situate,  discriminates 
against  foreign  corporations  doing  intrastate  business. 
BeUUdem  Motors  Co,  v.  Flyni 421 

24.  Excise  Tax  on  Gasoline',  as  applied  to  local  sale  and  use  by 
distributer,  consistent  with  equal  protection  clause.  Bovh 
y.  CofiUnenUd  Oil  Co. . . . 642 


26.  Taxation;    Local    Improvements,      Arkansas    statute  • 
authorising  local  assessments  held  a  denial  of  equal  protec- 
tion.   Kansas  City  So.  Ry.  v.  Roadlmp.  Diet.  No.  6 ...  6te 

(4)  PritiUges  and  Immunities. 

26.  federal  Origin.  Privileges  and  immunities  are  such  as 
owe  their  existence  to  Federal  Government,  its  national 
character,  its  Constitution,  or  its  laws.   Oumbey  v.  Morgan.      94 

XIII.  Seventeenth  Amendment.    See  V,  supra, 

XIV.  Sighteenth  Amendment.  See  IV,  5,  supra;  Intoadcat- 
ing  Liquors. 

I.  Ratification;  Time  Limit.  Power  of  Congress  to  fix  rea- 
sonable time  for  ratification;  s^even  years  held  reasonable. 
DiUonv.Qloss 368 

2.14.  Effective  Date,  Becamepartof  Constitution  Jan.  16, 
1919,  when  ratification  by  States  consummated,  not  on  date 
when  ratification  proclaimed  by  Secretary  of  State.     Id, 

3.  Idf,  Prohibition  Act,  As  Amendment  by  its  terms  was 
to  go  into  effect  one  year  after  being  ratified.  Prohibition 
Act  was  in  force  Jan.  16,  1920.    Id. 
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C0N8TB1TCTI0K.  See  Anti-Trust  Aot;  Attftchmant;  b 
Bankruptcy  Act;  Carriers;  Chinese  Bzolusion  Acts; 
Claims;  Constitutional  Law;  Contracts;  Crin^inal 
Law;  Customs  Law;  Employer  and  Employee;  Indians; 
Insurance;  Interstate  Commerce  Acts;  Intoxicating 
Liquors;  Judgments,  3-9;  Jurisdiction;  Landlord  and 
Tenant;  Mails;  Mines  and  Mining;  Municipal  Cor- 
porations, 1-3;  Narcotic  Drugs;  National  Banks;  Fa- 
tents  for  InTcntions;  Pleading;  Prc^codnre;  Public 
Lands;  Statutes;  Taxation;  Telegraph  Companies; 
Trade-Marks;  Waters. 

Bill  of  lading.   See  Carriers,  7,  8;  Interstate  Commeroe' 
Acts,  1. 1,  2.  . 

Charterparty.   See  Admiralty,  9-14. 

CON8TBUCTIVB  NOTICI.    See  Indians,  18, 10. 

C0NTBACT8: 

Impairment  of;>  See  Censtltutional  Law,  m. 
liberty  of.   See  id.,  IX,  6,  7. 
.  Transportation.     See  Carriers;  Interstater  Oosuneiroe 
Acts,  I,  IIL 

Charteiparty.    See  Admiralty,  9-14. 
InJBurance.    See  Insurance. 

license;  rights  in  streets.    See  Municipal  Corporations, 
i-3. 

Railroad  land  grants.   See  Public  Laxlds,  II. 
Restraint  of  tirade.    Sec  Anti-Trust  Act. 
Federal  control;  telegraph  lines.    See  Telegraph  Com*^ 
pasties. 

Telegrams,    transmi^on.     See   Interstate    Oommeroe 
Acts,  II. 

1.  Oovemment  Works;  Dredging,    Right  to  recover  cost  of 
.excavating  material  not  covered  by  contract.    Provisions 

niaking  decision  of  officer  in  charge  as  to  quantity  and 
quality  of  work  final,  requinng  contractors  to  obeerve  his 
• .  instructions,  and  denying  claims  for  work  not  agreed  to  in 
writing,  held  inapplicable.    United  SMes  v.  Smith, 11 

2.  Id.   Delay.  '  Contractors  hdd  entitled  to  re<k>ver  for  loss 
clue  to  delays  of  engineer  in  locating  places  of  work.    Id. 

3.  Id.    Appraprialians;. Rivers  dnd  Harbors..  Acts  appro-.^ 
priating  for  completing  improvements,  permitting  use  of 
fund  in  prosecution  of  Work  if  insufficient  to  complete  it. 
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do  not  authorise  Seoretary  of  War  to  oontraet  for  more 
than  amounts  appropriated.   SuUony,  United  StaUa 575 

4.  /d.  Appropriation  for  preservation  of  existing  works  and 
prosecution  of  ^ork  previously  authorisMi  not  applicable  to 
pay  for  work  theretofore  done  under  si^d  m  excess  of  prior 
appropriation;  when  so  misapplied  amount  paid  is.  deducti- 
ble from  balance  owing  under  another  contract.    Id. 

5.  Id.  Implied  Contract:  Where  erroneous  estimates  of 
government  inspectors  result  in  doing  of  work  in  excess^of 
i^yprdpriationy  and  Government  used  the  excavation,  no 
contract  to  pay  for  excess  can  be  implied.    Id, 

6.  Id,    Co9i  of  inspection^  may  not  be  deducted  from  ap(>ro- 
priation  at  expense  of  contractor,  where  excess  work  done' 
through  mistake  of  Government   Id. 

7 4  Mail  Transportation;  Adjustment  of  Compensation. 
Where  railroad  disamtinued  important  train  service  cau»- 
ing  diverajon,  readjustment  by  Depiartment  of  compensa- 
tion under  Act  1012,  passed  after  date  of  contract,  did  not 
violate  contrast  although  Jt  diminished  oompensfition,  in 
part  retroactively.  Missouri^  Kons.  Jt  Tex.-  Ry.  v.  United 
States.  . . . : ...'....., 610 

8.  Id.  Weighing.  Act  1912.  allows  readjustment  after 
wei^iing  of  diverted  mails  only;  proviso  that  they  must 
6quallO%  of  average  daily  weight  on  any  of  routes  i^ected^ 
eonairued.   Id.^ 

9^  Chodaniy  Nation;  Services;  Agency;  Payment.  Obligations 
of  Choctaw  Nation  to  delegates  appointed  to  press  money 
daims  against.  United  States,  hdd  to  be  to  delegates  individ- 
ually and  not  as  a  body,  and  that  two  existing  delegates,  in 
cdlcicting.  and  disbursing  money  appropriated  for  service^, 
were  agents  oiF  the  Nation,  so  that  its  payment  to  them  did 
not  discharge  obligation  of  Nation  to  heirs  6t  former-  dele- 
gate who  rendered  j^art  of  service.  OarloMPs  Heirs  v. 
Choctaw  Nati^.. 439 

10.  Id.  Quantvm  MernU.  While,  under  act  authorising 
suit,  right  of  such  heini  to.reeover  for  services  of  ancestor 
must  be  determined  not  upon  his  contract  but  upon  princi- 
ple oi  quantum  meruit,  petition  alleging  valuable  services 
should  not  be  rejected  upon  ground  that  it  asserted  and 
relied  upon  contract.  Id. 
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CORPOBATIOK8.  See  Banki  and  Bankiiif;  Mmiteipal  piai 
Corporations;  National  Banka;  Taiatlon*  I,  6-^8;  II» 
11-27. 

State  agency.    See  Partiei,  1. 

Railroadfl;  federal  control;  suits  against.    See  Carrlan,  2-6. 

Tdegraph  lines;  federal  control.    See  Tolegraph  Oom- 

paniet. 

Consolidation;  assignment  of  claims  against  United  States. 

See  Olaims. 

Foreign  attachment.    Sec  Attashment,  4. 

COBBUPT  PBA0TICB8  ACT.    See  Constitntlonal  Law,  V. 

C08T8.   See  Froesdnrs,  II,  3;  VI,  1. 

COUBT  OF  CLAIM8.     See  Claims;  ContraeU,  9, 10;  Juris- 
diction. VI,  9. 

C0UBT8.     See  Iridenee;  Judgments;  Judieial  Notios; 
Jurisdietion;  Procedure;  8tatutas. 
Effect  of  administrative  decisions^    Sec  Indians.  5, 6, 8-10. 
14-19;  Interstate  Commerce  Acts.  HI;  Mails;  Pttbllo 
Lands,  I;  II,  6,  7,  II;  Trade-Marks;  Waters.  10. 

CBIBK  INDIAN8.    See  Indians.  11-13.  16-19. 

CBIMINAL  CODB.   See  Criminal  Law,  17. 

CBIMINAL  LAW: 

Unreasonable  search  and  seizure.     See  Constitutional 

Law.  VIII. 

Self-incrimination.    See  id,,  IX,  1. 

Construction  of  penal  statutes.    See  8tatutes.  1-3. 

Penalties;  failure  to  furnish  tenants  necessary  service.    See 

Constitutional  Law,  XI. 

1.  Bribery;  Federal  Officers  and  Employees;  Crim.  Cade,  S  39. 
Baggage  porter  employed  in  station  operated  by  United 
States  during  federal  control  not  a  person  acting  on  behalf 
of  United  States  in  an  official  function.  Krichman  v. 
Uniied  SUUee 363 

2.  Eleelions;  Federal  Corrupt  PraeHees  Ad;  Conspiracy,  In 
criminal  prosecution,  act  heid  invalid  as  applied  to  primsiy 
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election  of  caadidates  for  Senate.  Netcberry  v.  United 
StaUs 232 

3.  Homicide;  Self-defense;  Retreat,  Right  of  man  to  stand 
ground  when  attacked  with  deadly  wca]>on  depends  upon 
reasonable  belief  of  immediate  danger,  and  not  upon  de- 
tached test  whether  man  of  reasonable  prudence  might  not 
think  it  possible  to  fly  with  safety  or  to  disable  his  assidlant 
ratherthan  kill  him.  Braumv,  United  States 335 

4.  Id,  So  A€/(f  of  homicide  committed  on  post-office  site  by 
one  who  was  there  in  discharge  of  duty.    Id, 

5.  Id.'  Evidence;  Velf-dcfcime;  Jiiry.  Where  defendant  shot 
deceased  several  times  and  again  when  deceased  had  fallen^ 
evidence  of  self-defense  was  fo;*  jury;  and,  if  they  disbelieve 
defendant's  testimonv  that  last  shot  was  accident,  they 
might  still  acquit  him  if,  though  intentional^  it  followed  close 
upon  others  in  heat  of  conflict.    Id. 

6.  Indian  AgenU;  Trade;  Personal Oain.  Rev.  Stats.,  1 2078^ 
prohibiting  interest  in  trade,  except  on  behalf  of  United 
States,  and  providing  penalty  and  removal  from  office,  in- 
cludes transactions  involving  property  in  respect  of  which 
United  States  has  no  interest  or  control.  United  States  v. 
HuUo 624,  630 

7.  Id.  Conspiracy,  What  is  offense  against  United 
States,"  within  Crim.  Code,  §  37?    Id, 

8.  Intoxicating  Liquors;  Distillers;  Defrauding  of  Tax,  Sec- 
tions 3257,  3279,  3281  and  3282,  P'^v.  Stats.,  held  repealed 
by  National  Prohibition  Act,  so  far  as  concerns  production 

for  beverage  purposes.     United  Stales  v.  Yuginovich 450 

CUSTOM  or  LONDON.    See  Attachment,  1. 

CUSTOMS  LAW: 

Free  List;  Act  1913.  Mixture  of  acids  to  prevent  injury  to 
containers  used  for  transportation,  resulting  in  mixture  not 
intended  or  adapted  for  commercial  use,  does  not  take  mer- 
chandise out  of  free  list  and  render  it  dutiable  under  par.  5. 
UnitedStates  v,JBtna Explosives  Co r 402 

DAMAGES: 

Re{>ara1ion  orders,.   See  Interstate  Commerce  Acts,  III. 
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DIOBnS.   See  Jtidfmmitf;  Proc«4iir«9  VL 

DIID8: 

Indian  leases,  filing.    See  Indlftiu,  18, 19. 


DILAWABl.    See  Attoehment. 

DILHTIRY.  SeeCarrlen,  7,8;  Interstate  Commtroe  Aets» 
I,  1,  2;  II;  Telegrsph  Companies. 

DIP08ITOB8: 

Rights  of.    See  Banks  and  BKyiking. 

DB8CBNT  AND  DltiTBIBUTION.     See  Indians,  7-19; 
TaMttbn,  1, 1-5;1I,  6. 

DIBM0TOB  OBNIBAL  OF  BAILB0AD8.    See  Oarrlers,  2- 
6;  Interstate  Oommerce  Acts,  III,  4. 

Di8TBl4T  OF  COLUMBIA.     See  Jurisdiction,    IV  (5); 
Landiord  and  Tenant,  1-4;  Munieipal  Corporations. 

DI8tBICT  COUBT.    See  Jurisdiction,  II;  III;  IV,  6-13; 
VI. 

DIVIB8B  CITIZBN8HIP.    See  Jurisdiction,  IV,  11;  VI,  14. 
DIVIDBHD8.    See  Tazafion,  I,  6-8. 

r 

DOCnMBNT8.    See  Constitutional  Law,  VIII;  IX,  1. 
DBAINAOI.    See  Taiatipn,  il,  28. 
DBU08.    See  Narcotic  Drugs.  . 
DUB,PBOCB88.    See  Constitutional  Law. 

» 

DIIT1B9.   iSee  Constitutional  Law,  IV;  Customs  Law. 

BOHTBBNTH  AMEMDMKBT.    See  Constitutional  Law, 
XIV. 

BliBOTlOir8.    See  Constitutional  Law,  V. 
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lUWHTH  AMlNDMINT.^See  Oonitltutioiud  Iaw»  X.  paob 

IMIKOINOY  UaiSLATION.    See  Constitutional  Law, 
I,  2;  m,  2;  DC,  5-9;  XII,  6,  6,  20. 

IMFLOTSB  AND  IMPLOTKI.     Se^  Municipal  Corpora- 
tioni,  5. 
Railroads;  federal  ccmtrol;  bribery.    See  Criminal  Lair,  1. 

1.  BaUroads;  IntenUEU  Commerce;  Workmen*s  CampeMCh 
Hon  Law».  Emi^oyees  whose  duties  oonccmed  both  inter- 
state and  intrastate  trains,  hM  employed  in  interstate 
commeroe.    Phiia.  A  Read.  Ry.  v.  Di  Danaio. 327 

.   Phi!a:4k  Read.  Ry.  V.  PM 332 

2.  Id.  Presumption.  Special  relation  to  intrastate  com- 
merce which  would  have  rendered  emplo3rmcnt  intrastate 
not  presumed;  must  be  proven  by  actor  in  proceeding. 
Phila.  &  Read.  Ry.  v.  PM 332 

IMPL0TKB8'  LIABIUT Y  ACT.    Sec  Bmployv  %hd  Im- 
ployee. 

IQUAL  PBOTBCTION  OF  THE  LAWS.     See  Constitu- 
tional Law,  XII  (3); 

IQUITY: 

Original  cases;  decree.   See  Proeedure,  II,  3,  4. 

Id.    Special  nuistcr.    See  id,,  II,  S. 

Special  master;  appointment  by  District  Court  to  ascertain 

excess  rates  collected  pending  appeal;  enforcement  by  city 

of  rights  of  consumenu     Sec  Juriadietton»  VI,   15-17. 

1.  Irijundum;  State  Banks;  Injttrious  Practices  of  Federal 
RuerveBamk.  Equity  of  state  banks  to  enjoin  unwarranted 
aoeumulatioh  and  presentation  of  checks  in  punuanoe  of 
scheme  to  compel  them  to  become  members  of  Federal  Sys- 
tem.   American  Bank  Jt  Trust  Co.  v.  Fed/cral  Reserve  Bank* .   360 

2.  Id.  PvJtUc  Ntdsanee;  Stiit  Between  States.  Right  of  New 
York,  in  interest  of  public  health  and  property,  to  enjoin 
New  Jersey  project  for  discharging  sewage  into  New  York 
Bay.    New  York  v.  New  Jersey 296 

3.  Id.  Intervention;  United  States;  SHpvUaHon.  If  condi- 
tions of  stipulation  between  United  Slates  and  sewerage 
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commissioners,  for  modification  of  method  of  treating  sew- 
age, and  allowing  Ciovcrnment  inspection,  were  realized  /md 
maintained,  there  could  be  no  occasion  for  injunction.    Id. 

4.  Id,  Threatened  Injury.  Before  this  court  will  exercise 
jurisdiction,  threatened  injury  must  be  of  serious  magnitude 
and  dearly  established.    Id. 

ERROR  AND  Al^PEAL.    Sec  Jurisdiction;  Procedure. 

ESTATES  or  DECEDENTS.   See  Indlus.  7-19;  Tuition, 
I,  1-5;  II,  5. 

EVIDENCE.    Sec  Judicial  Notice;  Procedure,  \a,  4. 

Unreasonable  .search  and  seizure.     See   Constitutioiial 

Law.  VIII. 

Self-incrimination.    »Se4)  Constitutional  Law,  IX,  1. 

Original  ca^ic^;  supplemental  proofs.   Sec  Procedure,  II,  13. 

Presumption.    See  Attachment,  3;  Mines  and  Miningt 

2-4;  Municipal  Corporations*  1,2;  Taxation,  II,  4. 

Birth.    Src  Indians.  12,- 13. 

Constructive  iiotico;  leases.    See  *V/.,  18,  19. 

Navi)ral>ilitv ;  law  or  fact.    Sec  Waters,  6-10. 

Restraint  of  trade.    Sih^  Anti-Trust  Act,  2. 

Self-dofcnso;  instructions.    See  Criminal  Law,  3-5. 

Indemnity  lands;  proof  of  deficiency.    See  Public  Lands* 

11,0-11. 

RcH  judicata;  examination  of  evidence  in  determining.    See 

Judgments,  4. 

1.  Vessel  a;  Prattf  of  Foreign  Requisition,  Intervention  of 
British  Aml)aHs:iilor  as  nniints  curia:.  Texan  Co»  v.  Hofforth 
Shipping  Co 619 

2.  Prcsionption.  Ordinance  raiw*  presumptively  valid, 
until  proven  otherwise.    Kx  parte  Lincoln  Can  Co 512 

3.  Kmpfinfment  in  Interstate  Comwerce^  when  s|KH;ial  relation ' 
which   would   have  r<*ndered   employment  intntstate  not 
presumed;  must  be  proven  by  actor  in  proceeding.    Phila. 

&  Read.  Ry.  v.  Di  Donnto 327 

Phila.  it  Read.  Ry.  v.  Pollc 332 

4.  CarrivrH;  Ay*ncy;  Service  of  Prdccss.  Return  showing 
service  in  actit^n  on  reparation  order  on  person  described  as 
carrier's  frrij?ht  ai^oiit,  not  impe^iched  by  fact  that  Goveni- 
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ment  was  in  control  at  time,  in  absence  of  proof  that  he  was 
employed  by  Director  General,  and  not  also  as  agent  of  car- 
rier.   VieMmrg  dte.  Ry.  v.  AndersorirTuUy  Co 408 

5.  Ori(final  SuiU;  Threatened  Injury.  Before  this  court  will 
control  conduct  of  one  State  at  suit  of  another,  threatened 
injury  must  be  of  serious  magnitude  and  deariy  established. 
New  York  v.  New  Jereey 296 

6.  Id.  Pvblie  Nuisance.  Evidence  hdd  not  to  prove  that 
proposed  discharge  of  sewage  into  New  Yoric  Bay  would 
cause  damage  to  penons  or  property,  additional  to  that 
attributable  to  existing  discharge  from  New  York  City; 
or  that,  if  treated  as  prescribed  in  stipulation  for  modifica- 
tion of  method,  additional  sewage  would  seriously  add  to 
existing  pollution.   Id. 

IXCIPTI0N8.    See  Proeedure,  VI,  3. 

1X0188  PKOnTS,    See  TasuUloii,  I,  6-8. 

KXOHANOI.    See  Banks  and  Banking. 

BXCI8B  TAX.   See  Constitiitional  Law.  IV;  XII,  18;  Taxa- 
tioii,  II,  &-9. 

BXBOVnVB  OFPICBBS.    See  Carriers,  2-6;  Oontraots,  2, 
3;  Constitutional  Iaw,  XIV,  2;  Indians,  1,  2,  11;  Fab- 
lie  Lands,  II,  8;  Telegraph  Companies,  2,  3. 
Administrative  decisions.    See  Indians,  5,  6,  8-10, 14-19; 
Interstate  Commerce  Aets,  III;  Mails;  Publie  Lands» 
I;  II,  6,  7, 11;  Trade-Marks;  Waters,  10. 
Bribery.   See  Criminal  Law,  1. 
Reports  to  Congress.    See  Statutas,  5. 
Suit  agfdnst  State.   See  Jurisdiction,  VI,  1-6. 

BXBCUT0B8  AND  ADMIXISTBATOBS.    See  Taxation, 
I,  1-5;  II,  6. 

FACT8.  See  Bvidenee;  Judicial  Notice;  Froeedure,  VI,  3,  4. 
Date  of  birth.    See  India/»s,  12, 13.  . 
Navigability;  law  or  fact.    See  Waters,  6-10. 
Administrative  decisions.    Sec  Indians,  5,  6,  8-10,  14^19; 
Interstate  Commerce  Acts,  III;  Mails;  Publie  Lands, 
I;  U,  6,  7, 11;  Trade-Marks;  Waters,  10. 
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Railroads,     See  Carrien,   1-6;  Intentata  Commarca 

AcU,  III,  3,  4;  Taxation,  II,  18. 

Telegraph  lin«js«    See. Telegraph  Companiea* 

FEDERAL  COBBUPT  PBA0TICX8  ACT.    See  Constitii- 
tional  Law,  V. 


FEDERAL  EMPL0TEB8'  LIABILITY  ACT.     See  Inter- 


■tate  Commerce. 


•    s 


FXDEBAL  QUESTION.    See  Jurlsdielloiit  IV,  15*18;  VI, 
12,  13. 

FEDEBAL  BE  SERVE  BANKS:    SwO  Baaka  and  BaaklBc; 

Juriidiction,  VI,  13, 14. 

« 

FIFTH  AMENDMENT.   See  Conatitfitloiial  Law,  IX. 

FINAL  JUDGMENT.    See  Juriadietlon,  IV,  10,  14;  V. 

Original  cases.    See  Procedure,  II^  3. 

FOREIGN  ATTACHMENT.    See  Attachment.  • 

FOURTEENTH  AMENDMENT.    See  Conatitutioiial  Law» 

XII. 

FOURTH  AMENDMENT.    Sec  Constitutional  Law,  VIII. 

FRANCHISES.     8(«e  Municipal  Corporations,  1-3;  Taisa- 
tion.  II,  i:i-21. 

FRAUD. 

A»sessincnt.    Sec  Taxation,  11,  15. 

GAS  COMPANIES. 

Rates;  refund.    See  Jurisdiction,  VI,  15-17. 

GAS  LEASES.    Sec  Indians,  10-19. 
HEARING.    See  Constitikional  Law,  XII  (1). 
HOMESTEADS.   See  Indians,  11-13;  PubUc  Lands,  I;  II,  5. 
HOMICIDE.    See  Criminal  Law,  3-5. 
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HUSBAND  AND  WIFE.    See  Indians,  14,  15.  paos 

ILLINOIS.    See  Waters,  2,  8. 
IMMIOBATION.    See  Ohinese  bclusion  Aets. 
IMPORTS.    See  Customs  Law. 
INCOME  TAX.    See  Taxation,  I,  1-8;  II,  1-4. 

INDIANS. 

Choctaw  Nation.   Sec  Contracts,  9,  10. 

Choctaw  cosl  lands;  railroad  right  of  way.    See  Taxation, 

11,25-27. 

1.  Agents;  Trade;  Personal  Oain,  Rev.  Stats.,  §  2078,  pro- 
hibiting interest  in  trade,  except  on  behalf  of  United  States, 
and  providing  pecuniaiky  penalty  and  removal  from  office, 
includes  transactions  involving  property  in  renpcct  of  which 
United  States  has  no  interest  or  control.  United  States  v. 
HvUo 624,  530 

2.  Id,  Crimirud  Offcrine,  Section  defines  offense  against 
Unit-ed  States,  within  §  37  Crlm.  Code.    Id. 

3.  Omaha  Tribe;  Poioer  of  Congress;  Unallotted  Tribal 
Ltmd,  Provisions  of  Treaties  of  1854  and  1865,  for  as- 
signing parcels  in  retained  reservation  in  ncveiralty,' aiuj  of 
Acts  of  1882  and  1803,  for  granting  allotments  in  trust  and 
then  in  fee,  and  for  conveying  unallottcil  residue  to  tribe  in 
trust  and  then  in  fee,  did  not  deprive  CongiTHs  of  right  to 
make  other  disposition  of  unallotted  reservation  for  benefit 

of  Indians.   Chnac,  Jr.  v.  United  Stales 1 

GUpin  V.  UnUcd  Slates ,   10 

4.  Id.  Vested' Rights.  Right  to  obtain  allotment  not  a  vested 
right  as  respects  tliis  ix>\vcr  of  Congress.    Jd. 

Slid.  Sale  by  SecreUmj  of  Interior.  Actof  1912  authorizing 
sale  of  unallotted  lands  of  reservation  m  parcels,  superseded 
earlier  provisions  for  allotting  them.    Id.. 

6.  Id.  Secretary's  Discretion.  Refusal  to  allow  further 
allotments  because  of  Act  of  1912,  is  an  exercise  of  discre- 
tion to  reserve  land  for  disposition  under  it.    Id. 

7.  Tmst  and  Restrirtcd  Allotnicnls.  Power  to  ensure  that 
land  allotted  in  severalty  shall  enure  to  benefit  of  allottee 
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and  hem  while  title  restricted,  where  allotment  patented  in 
fee  subject  to  restriction  on  alienation  as  well  am  where 
"  trust  patent "  issued  and  fee  remains  with  United  States. 
United  Slaiea  y.  Botoling. . , .-. 4M 

8.  Id.  lldrship;  Deierminationby  Secretary  of  IrUeriar.  In 
either  case,  Congress  may  authorise  Secretary  to  determine 
heirs  of  deceased  allottee  and  make  decision  conclusive.     Id, 

9.  Id,  Power  of  Secretary  if,  as  granted  by  Act  of  1910,  it 
was  intended  to  be  confined  to  trust  allotments,  was  ex- 
tended to  allotments  in  fee  subject  to  restriction  on  aliena^ 
ticm  by  Aet  of  1914,  appropriating  for  determining  heizs. 
Id. 

10.  Id.  ExeoiHte  Practice.  So  held  in  view  of  practiee 
whereby  heirs  holding  restricted  fees  determined  in  nu- 
merous cases,  communication  thereof  tlirough  official  re- 
jMrts  to  Congress,  and  provisos  declaring  appropriations 
inappli^ble  to  certain  tribes  whose  allotments  are  ct  re- 
stricted fee  class.    Id. 

11.  Alienatian;  Homestead;  Rights  of  Heirs.  Allotment  €i* 
half-blood  Creek,  who  died  intestate  leaving  surviving  issue 
bom  since  Mar.  4,  10(X),  remains  inalienable  under  Act  of 
1906  during  lifetime  of  such  issue,  until  April  26,  1931,  if 
Secretary  of  Interior  has  not  removed  restriction;  deed  by 
heirs  under  such  ctrcumstanoes  is  void.  Pntett  v.  UnUsd 
States 201 

12.  Id.  Finding;  Date  of  Birth.  Finding  by  lower  courts 
that  Kurviving  son  of  Creek  allottee  was  born  since  Mar.  4, 
1906,  sustained  by  evidence.    Id. 

13.  Id.  State  Jttdgment.  United  Stales  not  concluded  by 
finding  of  date  of  birth  and  judgment  U[^olding  convey- 
ances, in  prior  suit  in  state  courts  between  heirs  and  one 
claiming  under  conveyances,  to  which  suit  United  States 
was  not  a  party.   Id. 

14.  Restricted  Lands;  Wills,  Transmission  by  will  governed 
by  Act  June.  25,  1910,  as  amended,  and  regulations  by 
Secretary  of  Interior.    Blanset  v.  Cardin 319 

15.  Id.  Quapaws;  Rights  of  Htutt)and.  Okla.  Code,  §^34/> 
prohibiting  married  woman  devising  more  than  two-thirds 
of  pn>pcrty  away  from  husband,  does  not  affect  wfll  of 
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Quapaw  woman  approved  by  Secretaiy  after  her  death,  so 
devifliiig  restricted  land.    Id. 

16.  Leases;  Approtfol;  Secretary  of  Interior.  Authority, 
under  §  2  (tf  Act  1906,  to  approve  oil  and  gas  lease  by  full- 
blood  Creek  allottee,  not  taken  away,  under  §  9,  by  death  of 
allottee.    Anchor  Oil  Co,  v.  Gray 519 

17.  Id.  Highti  of  Heirs.  As  respects  rights  of  heirs  and 
those  elaiming  under  them  with  notice  of  outstanding  lease, 
approval  relates  back  and  takes  effect  as  of  execution  of  lease 
by  parties  named  therein.    Id. 

18.  Id.  Filing;  Notice.  Under  Act  1007,  lodging  of  lease 
with  Indian  Agent  at  Muskogee,  for  transmission  to  Secre- 
tary, b  constructive  notice  to  pcrsfons  who,  after  death  of 
lessor,  took  another  lease  from  lessor's  heirs.    Id. 

19.  Id.  O^oAama^nafr/ini^ilc/,  and  admission  of  State,  did 
not  suspend  provision  of  Act  1907  making  such  filing  con- 
structive notice.    Id. 

HmtlNGBMBNT.    See  Patents  for  Inventions. 

IHHIUTANGX  TAX.    See  Taxation,  I,  1-5;  II,  5. 

INJUNCTION.    See  Equity. 

Bonds;  appeal.    See  Jurisdiction,  VI,  15-17. 

IN8TBUCTION8.    Sec  Criminal  Law,  a-5. 

IN8UBANCB. 

1.  Life  Policy;  Payable  to  Eataic;  RigfUs  of  Creditors.  Policy 
payable  to  exocut'>rs,  iulniiiiistrators  or  assighn  of  insured  is 
subject  to  claims  of  creditors.  Bank  of  Mimien  v.  Clement  . .   126 

2.  Id.  ExcmpdoH  from  Execution.  Law  exempting  such 
policy  from  debts  is  invaliil  as  applied  to  lU^bt  under  prom- 
issory note  antedating  law  and  to  {Milicics  al;>o  antedating  it 
though  later  than  note.    Id. 

3.  Id.  Bankruptcy;  Ciaini  of  Truatcv;  tiurrendcr  Value. 
Company  which  p-.ikl  policy  to  hrncfi'*iary,  after  death  of 
injured  and  without  notice  of  pending  bankruptcy  or  claini 
made  by  trastee,  not  liable  for  .surrend(?r  value  uiidor  §  70a, 
Bankruptcy  Act.   Frederick  v.  Fidelity  Insurance  Co 395 
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INTBRIOB,  8EGBETART  OF.    Sec  Indians,  5, 6, 8-11, 14-  rAon 
19;  PubUe  Lftndi,  II,  6-8,  11. 

INTEBNATIONAL  LAW.     See  Admirftlty;  BouncUuriai. 

INTERSTATE  COMMEBCB.     See  GonitltnUonal  Law,  II; 
Interstate  Commerce  Acte;  Waters,  1-5. 

1.  Employment  in;  Workmen's  Compensaiion  Laws,     Em- 
.  ployecs  whose  duties  concerned  both  interatate  and  intra- 
state trains  held  employed  In  interstate  obmmeroe.    PkUa, 

&  Read,  Ry.  v.  Di  Donate 327 

Phila.  cfe  Read.  Ry.v.  Polk 332 

2.  Id,  Prestimpiion.  Special  relation  to  intrastate  oom- 
mcrco  which  would  have  rendered  emplojrment  intraistate 
not  presumed;  must  be  proven  by  aetor  in  prooeeding. 
Phila.&  Read,  Ry.y.  Polk.... 382 

IMTBB8TATB  COMMBBOE  A0T8.    See  Antf-Tmst  Act; 
Interstate  Con^merce;  Waters,  1-5. 
Uniform  bill  of  lading;  delivery.    See  Garriars,  7,  8;  vnfirOf 
1,1.2. 

I.  Shipper  and  Carrier. 

1.  Uniform  Bill  of  Lading^'  Delioery  and  Receipt;  AffenU. 
Provision  placing  goods  at  owner's  risk  where  there  is  no 
regularly  appointed  agent  at  point  of  delivery  or  reoeipti 
cotislrucd.    Yazoo  &  Miss.  Valley  R.  R.  v.  Nichols  A  Co..,.  540 

2;  Id.  Spur  Tracks.  Where  goods  loaded  into  ontgoing  tisr 
on  public  .spur  i'omiccting  with  main  track  ncacstati<mhay- 
infr  sui'h  iigoiit  utul  Itili  of  lading  issued,  they  were  at  carrier!s 
ri8k  whilo  car  remained  there  waiting  to  bo  attaelied  to 
train.    Id., 

3.  Rnlcs;  Miatnlcr.     Commission  merchant  who  received ' 
shipment  and  fxiid  .chargos  demanded,  which  were  lees  than 
lawful  rates,  held  liable  for  difference  .irrespeetiva  of  con- 
tract and  as  matter  of  law.    New  York  CwU.  R.  R.  v.  York 

&  Wh^n/t^  Co .>. 406 

4.  Id.  Individual  and  Party:  Soldiers.  In  absence  of  agrees 
ment  for  reduced  rat^  under  §  22,  United  States  must  pay 
rates  applicable  generally  for  like  transportation,  less  lawful 
knd-grant  deductions.    Atchison,  Topeka  dt  Santa  Fe  Ry.  V. 

UnUed  States 205 
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6.  Id.  Through  Boies;  Tariffs.  Through  tranflportatioii  of 
a  party  cannot  be  charged  less  than  individual  rate  by  oom- 
bming  party  rate  applicable  to  part  of  distance  with  individ- 
ual rate  applicable  to  remainder.    Id. 

e.  Id.  Through  individual  rate  hM  '*  regular  tariff  rate^'' 
within  oontraet  for  transportation  <rf  aoldiera.    Id, 

n.  TelagTH^h  Companiai* 

1.  Cable  Messages;  Repeated  and  Unrepeaied;  AUemaHee 
Raies;  Tariffs;  LimUixtion  qf  Liability,  Where  unrepeated 
message  sent  oveir  lines  in  other  countries  and  jeeeived  by 
company  at  Havre,  and  sent  to  New  Orieana,  an  error  being 
introduced  on  land  lines  here  resulting  in  loss,  Md,  that 
whatever  legal  ineideots  of  tranaraission  over  foreign  lines, 
eon^Muay  in  carrying  over  own  lines  from  Havre  was  gov- 
erned by  act    Wutem  UtiMnTd.Co.y.Bste9eBros.  A  Co,  666 

2.  Id.  Lairfid  Bales;  Preference;  ifoHce.  ,  Sender  bound  as 
matter  of  law  by  tariff  limiting  liability,  without  regard  to 
knowledge;  departure  from  lawful  rate  creates  preference. 
Id. 

8.  Id.  Quare:  Whether  rule  that  carriers  of  goods,  to  limit 
liability  for  nacjigenoe,  must  offer  alternative  rate  attended 
by  full  liability,  applies  to  telegraph  conqmnies?   Id. 

A.  Id.  Where  lower  rate  offered  with  limited  liability  for 
unrepeated  messages,  and  higher  rate  for  repeated  messagee 
with  higher  but  still  limited  liability,  toiders  of  unrepeated 
message  at  lower  rate  cannot  escape  limittttioii  upon  ground 
that  liability  under  higher  was  also  limited.   Id. 

UL  Powen  and  Proeeedinfp  of  Commlsiion. 

1.  ReparatUmOrders;Enforeemenl;Ventie,  Ptovisiop  allow- 
ing action  in  any  district  through  which  road  runs,  applies 
to  district  where  defendant  owns  no  railroad  but  hasits  cars 
hauled  by,  and  over  line  of,  another  carrier  forihileage  com- 
pensation to  and  f nnn  a  point  therein  where  both  share  ex- 
penses of  fiiught  and  ticket  offices.    Vicksbterg  dke*  By.  v. 

Anderson-Ttdly  Co 409 

«.  .  • 

2.  Id.  This  ptovisioa  not  repealed  by  legislatkm  ahnljshing  • 
Gommeroe  Court   Id. 

8.  Id,  Federal  Control  AcL  Under  1 10,  aotion  to  enforee 
order  based  on  alupment  which  moved  before  Qovemment 
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control  could  be  brought  against  carrier  while  eodi  oootrol 
eodflted.    Id, 

4.  Id.  Service  of  Process.  Return  showing  service  on  person 
described  as  carrier's  freight  agent,  not  impeached  by  fact 
that  Government  was  in  control  at  the  time,  in  absence  of 
proof  that  he  was  employed  by  Director  General,  and  not 
also  as  agent  of  carrier.    Id, 

5.  Id.  PeHHan;  Sufficiency,  Petition  hM  sufficient  under 
1 16  of  Commerce  Act,  prescribing  that  it  set  forth  causes 
for  which  damages  claimed  and  order  of  Commission.    Id. 

A.  Id.  Relief  Under  §  4-  Pendency  oi  application  for  relief 
did  not  suspend  CommisBion's  power  to  award  rqMuration 
for  past  exactions  of  unreasonable  rate  which  carrier  itself 
corrected  by  amending  tariflFs  after  petition  for  reparation 
filed.   Id. 

UTTIBSTATI  OOMMIBCB  COMMISSION.     See  Inter- 
state Commerce  Acts,  III. 

INTBBVBNTION.    See  Parties,  5;  Procedure,  II,  1,  12. 

INTOXICATUfO  UQUOBS.    See  Statutes,  2,  3. 

Eighteenth  Amendment;  ratification.  See  Constitiitloiial 
Law,  XIV. 

1.  National  Prohibition  Act;  Effective  Date.    Sections  3  and 

26,  Tit.  II,  were  in  force  on  J[an.  16,  1920.    DiUon  y.CRoes,  368 

2.  Federal  TaxoHon,  Congress  may  tax  intoxicants,  not- 
withstanding production  is  prohibited.  Uniied  States  v. 
Yuginonich 460 

8.  Retfenve  Laws;  Distillers;  Defrauding  Vniisd  States  of 
Tax.  Sections  3257, 3279, 3281  and  3282,  Revised  Statutes, 
held  repealed  by  National  Prohibition  Act,  so  far  as  con- 
cerns production  for  beverage  purposes.   Id. 

IHVOLUNTABT  SKBVITUDB.     See  Constltutloiial  Law. 
XI. 

JXTDOMBNTS.   See  Parties,  4;  Procedure,  VI. 

Administrative  decisions.  See  Indiana,  5,  6,  8-10,  14*19; 
Interstate  Commerce  Acts,  III;  Mails;  Publte  Iiaiids« 
I;  II,  6,  7, 11;  Trade-Marks;  Waters,  la 
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Final.   See  Jnrlsdtetlom  IV,  10, 14;  V. 
Moot  case.    Soe  Procedure,  VI,  1. 
Right  to  re-opcn  caae  after  term.    See  Juriadictlon,  V. 
Railroads;  federal  ooatrol.    See  Carriers,  2-6. 

1.  Original  Ccmb;  StaU  Boundary.  Final  Decree^  confinn- 
ing  report  of  cominiflsionen,  establishing  boundary,  and 
allowing  escpensee  and  costs.   Arkansas  v.  Mississippi 28 

2.  Id.  Interlocutory  Decree^  declaring  state  boundary,  set- 
ting case  for  hearing  as  to  more  definite  location,  directing 
as  to  evidence  taken  and  taking  of  further  evidence,  and 
appointing  commissioner.  Oidahoma  v.  Texas 606 

3.  Res  Judicata;  tState  Boundary.  In  suit  between  Oklahoma 
and  Texas  to  establish  boundary  along  Red  River,  as  fixed 
by  Treaty  of  1819,  former  decree  (United  States  v.  Texas, 
162  U.  S.  1),  held  conclusive.    Oklahomay.  Texas 70 

4.  Id.  Scope  of  Former  Decree,  tested  by  examination  of 
record,  including  pleadings,  evidence,  contentions  of  parties, 
and  findings  and  opinion  of  court,  there  being  no  occasion  for 
resorting  to  extrinsic  evidense.    Id. 

5.  Id.  Former  decree  not  only  concluded  parties  as  to  part 
of  boundary  bordering  upon  Greer  County,  but  settled  con- 
struction of  treaty  as  to  entire  course  of  river  where  it  marks 
boundary  between  territory  then  of  United  States  and 
Texas.    Id. 

6.  Id.  Nangability;  United  States.  State  decision  holding 
river  non-navigable  in  natural  condition  docs  not  bind 
United  States  if  it  was  not  a  party  to  suit.  Economy  Light 
Co.v.  United  Slates 113 

7.  Id,  Dafe  of  Birth.  In  suit  to  set  aside  deeds  made  by 
Indian  heirs  in  contravention  of  restriction  on  alienation. 
United  States  not  concluded  by  finding  of  date  of  birth  oi 
surviving  issue  and  judgment  upholding  conveyances,  in 
prior  suit  in  state  court  between  heira  and  one  claiming  un- 
der conve>'ances,  to  which  United  States  was  not  a  party. 
PriveU v.  UnitedStates 201 

8  Mandate;  Proceedings  on.  Jurisdiction  of  District  Court, 
upon  affirmance  with  modifications  of  decree  dismissing  bill, 
to  asoertain  excess  rates  paid  by  gas  consumers,  pending 
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titigation,  and  to  require  re|>ayme&t  under  injunetion  bond. 
Ex  parte  Lincoln  Oas  Co 512 

9.  Id.  New  SuU  WWunU  Pr^vdice.  Dknuaeal  without 
prejudice  to  new  suit  under  changed  conditions,  does  not 
restrict  juriadiction  as  to  overchargea  made  bef<n«  decree 
entered,   /d. 

• 

JUDICIAL  NOTICE.    See  PubUe  Landa,  n,  10. 

1.  Amendme^UtoConMuiion.  Time  of  rat^cation  judicially 
noticed.    DiXUm  v.  Gloee 368 

2.  PvhfioEmeTgeney.  Legislativei  declaration  <rf facte affotd- 
ing  ground  for  rent  regulation  in  l^istrict  of  Cdumbia  en- 
titled to  great  respect  and  ccmfirmed  by  common  kno^edge. 

Bfodbv.  HirBh. ' 136 

See  Marcus  firoum  Co.  V.  FeUmon. 170 

JURISDICTION; 

I.  Generally,  p.  741. 

II.  Jurisdiction  of  Federal  Courts  QenefaIIy,'p.  741. 

III.  Jurisdicticm  Over  the  Person,  p.  741. 

IV.  Jurisdiction  of  this  Court: 

(1)  Generally,  p.  741. 

(2)  Original,  p.  742. 

(3)  Over  Circuit  Court  <rf  Appeak,  p.  742. 

(4)  Over  EHstrict  Court,  p.  743. 

.    (5)  Over  Courts  of  District  of  Columbia,  p.  743. 
(6)  Over  State  Courts,  p.  743, 

v.  Jurisdiction  of  Circuit.  Court  of  Appeals,  p.  744> 

VI.  Jurisdiction  <rf  District  Court,  p.  744. 

Vn.  Jurisdiction  of  State  Courts,  p.  746. 

See  Constitutional  Law;  Equity;  Prooedure;  Waters. 

Administrative  decinonB.    See  Indians,  5,  6,  8-10,  14-19; 

fiEittrstate  Commerce  Acts,  III;  Mails;  Public  Lands, 

I;  II,  6, 7, 11 ;  Trade-Marks;  Waters,  la 

Court  <^  Claima.   See  VI,  9,  tV^^o. 

Over  foreign  corporations.  See  Tantioa,  n,  11, 12, 1<I. 

Certiorari.   See  IV,  8,  14,  iinfra. 

Federal  question.   See  IV,  15*18;  VI,  12, 18,  t^m. 
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Final  judgment.  See  IV,  10, 14;  V,  infra;  Proceduret  H,  3. 
Loeal  law.    See  IV,  19,  20,  infra. 

L  Oenerally. 

1.  LegidaHve  Policy;  Review  of  Fade,  Declaration  of  facts 
affording  ground  for  rent  regulation  in  District  of  Columbia 

entitled  to  great  respect.  Blacky.  Hirah 135 

See  Mareue  Brown  Co.  v.  FMman. 170 

2.  Id.  Where  end  of  legislation  legitimate  and  means  rea- 
sonably related  to  it,  wisdom  of  means  is  not  for  courts  to 
pasB  upon.   Id. 

8.  Id.  Suae  Tax  Systems.  Court  cannot  revise  to  produce 
more  just  distribution  of  burdens.     Dane  v.  Jackson 580 . 

4.  Introducing  New  Defense.  Whether  defendant,  upon 
reversal  of  judgment  in  his  favor,  may  introduce  new  de- 
fense available  on  first  trial  not  a  question  of  jurisdiction  but 
of  practice.   Chase,  Jr.  v.  VnitedStates 1 

n.  Jurlsdietion  of  Federal  Courts  Oenerally. 

1.  SuU  Against  State;  Admiralty.  Under  Eleventh  Amend- 
ment, admuralty  suit  tn  personam  cannot  be  brought  against 
State,  without  consent,  by  individual,  whether  citisen  of 
Stateornot.  ExflarteStaUofNewYork,  No.  1 400 

2.  Suggestion  by  AUameyOeneral.   When  sufficient  basis  for 
determinihg  jurisdiction.    Ex  parte  State  cf  New  York,  No.  iS  503 

m.  Juriidletion  Over  the  Person. 

States  and  state  pioperty.   See  VI,  infnL 

BaUroad  Agent;  Federal  Control.  In  action  to  enforce  repara- 
tion order  under  Commerce  Act,  return  showing  service  on 
person  described  as  carrier's  freight  agent  not  impeached  by 
fact  that  Government  was  in  control  at  time.  Vicksbmrg 
Ac.  By.y.  Andersan-TvUy Co 408 

IV.  Jurisdiction  of  this  Court. 

(1)  Generally. 

1.  Inadvertent  Assumption  of  Jurisdiction  whcfe  no  question 
at  jurisdi<;tion  was  raised  or  considered,  does  not  establish 
jurisdiction  for  that  class  of  cases.   Baldwin  Co.  v.  Howard 

Co....,., .:. 36 

American  StedFotmdries  v..  WhiUhead. 40 
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2.  Moot  Cotes;  Costs.  Sale  of  real  estate  to  stnoger  after 
judgment  for  possession  and  after  writ  of  error  from  thia 
court  renders  case  moot;  coets  of  Mrrit  of  error  laid  upon  de- 
fendant in  error  and  judgr?ent  reversed  with  directions  to 

Heitmulkry.  Stokes 369 


(2)  Original, 

Stipulation.    See  Prooediire,  II,  1. 

Compromise.    See  id,,  II,  2. 
Mandamus.    See  also,  IV,  11,  infra, 

3.  Suits  Bettoeen  States;  Namgable  Waters;  Sewage;  It^ 
jundion.  Right  of  New  York  to  enjoin  New  Jersey  project 
for  discharging  sewage  into  New  York  Bay,  without  regard 
to  location  of  boundary  or  New  York's  claim  of  exclusive 
jurifldielion  over  Bay.  New  York  v.  New  Jersey 296 

4.  Id.  Threatened  Injury,  Before  court  will  exercise  juris- 
diction, threatened  injury  mu»t))e  of  serious  magnitude  and 
clearly  <»tabli8hed.    Id, 

5.  Id,  State  Agency.  Sewerage  commissions^  kdd  a 
statutoiy,  corporate  agency  of  New  Jersey,  whose  acts 
must  b(;  treated  as  thone  of  State.    Id, 

6.  Mandamus  and  Prohibition;  Exceeding  Juriadietion  in 
Admiralty,  Granting  of  writs  is  discretionary  when  jurisdic- 
tion dehatahlc.    Ex  parte  Hussein  LiUfi  Bey .  .  « 7 . .  616 

7.  Id,  Other  Remedies.  Court  may  issue  prohibition  (Jud. 
Code,  §  234),  even  where  there  is  remedy  by  appeal.    Ex 

parteStaieof  New  York,  No.  1 496 

Ex  parU  SUUe  of  New  York,  No.  2 1 503 

8.  Id.  Mandamus  not  granted  to  correct  error  where  re- 
hearing and  certiorari  available.  Ex  parte  National  Park 
Bank 131 

9.  Id,  Prohibition  against  District  Judge  entertaining  ac- 
tion against  receiver  appmnted  by  this  court.  Oldahoma  v. 
Texas .... " 607 

(3)  Over  Circuit  Court  of  Appeals,    See  8,  supro;  12,  infra; 

V,  infra. 

10.  Affirmance;  Waiver  of  New  Trial  after  Reversal;  Assign- 
ment of  Errors.    Where  Court  of  Appeals  revoQwa  District 
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Court  and  defeated  party  brings  case  here  by  waiving  new 
trial  and  couaeuting  to  final  judgment  in  Court  of  Appeals, 
this  court  must  affirm  if  error  necessitating  reversal  was 
assigned  in  that  court  even  though  ground  of  decision 
was  different  and  untenable.  Frey  dt  Son  v.  Ctuiahy  Packing 
Co 208 

(4)  Over  Distrid Cowri.  See  U;  III;  IV,  6-10,  supra;  VI,  infra. 

11.  Mandamus:  Remand  of  caM  to  state  court  not  review- 
able here  by  mandamus.    Ex  parte  Matthew  Addy  S.  S.  Co. . .  417 

12.  Claims;  Lever  Act;  Dire  t  Review,  Jurisdiction  under 
1 10,  over  suits  on  awards  for  supplies  requisitioned  by 
Government,  is  conferred  exclusively  on  District  Courts  as 
part  of  ordinary  jurisdiction  over  actions  at  law  for  money, 
of  which  right  to  jury  trial  is  an  incident;  judgment  under 
that  section  not  reviewable  by  direct  writ  of  error.  United 
States  V.  Pfitsch 547 

13.  Findings;  Law.  Action  Tried  Without  Jury.  Finding  of 
District  Court  conclusive  upon  matters  of  fact;  in  absence  of 
exceptions  to  rulings  of  law  during  trial,  review  here  is 
limited  to  sufficiency  of  complaint.  Vicksbwrg  dtc.  Ry.  v. 
Anlerson-TuUy  Co 406 

(5)  Over  Courts  of  District  of  Columbia. 

14.  Final  Judgment;  Trade^Mark  Case^,  Decision  of  Court 
of  Appeals  upon  appeal  from  Commissioner  of  Patents 
under  §  9,  Act  of  1905,  not  reviewable  by  appeal  or  certiorari 
undar  Jud.  Code,  §§  250, 251;  such  decisions  merely  certified 
to  Commission^  for  further  proceedings  and  are  not  final 

judgments.    Baldwin  Co.  v.  Howard  Co 35 

American  Steel  Foundries  v.  Whitehead .^. 40 

(6)  Over  StaU  Courts.   See  Judgments,  6,  7. 

15.  Federal  Quisdon;  How  Reviewed.  State  judgment  sus- 
taining state  tax  law,  over  objection  that  as  construed  it 
violates  Constitution  or  laws  of  United  States,  reviewable  by 
writ  of  error.    Kansas  City  So.  Ry.  v.  Road  Imp.  Diet.  No.  6.  658 

Merchants*  Natl.  Bank  y.  Richmond 635 

16.  Id.  Where  state  court  omits  to  find  facts  relevant  to 
federal  question,  this  court  will  examine. evidence  on  sub- 
ject.   Id. 
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17.  Id.  In  action  against  Director  General  of  Bailroada, 
whether  liability  impoeed  by  state  law  is  compensation  or 
penalty  requires  application  of  federal  law,  and  state  deci- 
sion imposing  penalty  is  reviewable  on  writ  of  error.  If is- 
wuriPac.  R.  R.v.AuU. 654 

18.  Id,  How  Raised.  Federal  question  first  raised  in  state 
Supreme  Court  by  petition  forjc^earing,  idiieh  was  merely 
overruled,  not  reviewable.    WaUY.Che8.JkOhioRy 125 

19.  Local  Law;  Following  State  Construction.  Decision  on 
grounds  having  no  relation  to  federal  question  and  without 
purpose  to  evade  federal  issue,  acceptedy  whether  ri|^t  or 
wrong.    Nicket  y.  Cole. 222 

20.  Local  Law,  Whether  under  state  long-and-short-haul 
statute  shipper  may  recover  overcharges  which  he  did  not 
pay  is  a- local  questicm.    Missouri  Pae.  Ry.  v.  McOrew  Coal 

Co , 134 

V.  Jurisdiction  of . Circuit  Court  of  Appeals.   See  IV,  8,  10, 

12,  stipra. 

Final  Judgment;  Expiration  of  Term.  Court  may  not  reopen 
case  to  correct  alleged  over9ight  after  final  judgment  on  all 
issues  and  after  expiration  of  term.  Ex  parte  NtOional 
Park  Bank 131 

VI.  Jurisdiction  of  District  Court.   See  II;  HI;  IV,  6-13, 
supra.    Removal  and  remand.    See  IV,  11,  supra. 

1.  Admiral^;  SuU  Against  State.  Under  Eleventh  Amend- 
ment, suit  in  personam  cannot  be  brought  against  State, 
without  consent,  by  individual,  whether  citiaen  of  State  or 
not.  Ex  parte  l^ate  of  New  York  No.l 490 

2.  rd.  Whether  suit  is  against  State  determined,  not  by 
names  of  titular  parties,  butbynature  and  effectof  i»ooeed- 
ing.   Id. 

3.  Id.  SkOeQfieers.  Where  officer  impleaded  in  suits  tumn 
against  private  tugs  for  damages  occasioned  while  tugs  were 
under  charter  to  him  officially,  Mdthat  prooeedingi  against 
him  were  in  p^sonam  and  essentially  against  State,  beyond 
jurisdiction  of  District  Court.    Id. 

4.  /d.  State  Property;  Immunity.  Vessel  owned  by  State  and 
employed  for  government  purposes  exempt  from  seiaure  in 
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suit  for  damaees  by  ne^^igent  operatkm.  Bx  parte  State  cf 
New  York,  No.2 '.  503 

5.  Id,  EetalfUsking  Public  Staiu8,hj  suggestion  of  attorney 
general,  in  oonneotion  with  spedal  i^pearanoe  and  objection 
to  jurisdiction.   Id. 

9.  Id.  Merchant  Vessels;  Foreign  Oavemmenis.  Qtuare: 
"Whether  merchant  vessel  operated  by  f ordgn  government 
is  immune  from  process  in  suit  for  wharfage  and  supplies, 
and  whether  immunity  can  be  claimed  for  ship  of  govern- 
ment which  hiEtt  severed  and  not  resumed  diplomatic  rela- 
tionsT  Bx  parte  HusseinlMfiBey 616 

7.  Id.  Pro^iMion  and  ilfan(iamiM,  to  restrain  alleged  exoess 
of  jurisdiction  by  DiqlHct  Court,  discretionary  when  juris- 
diction debatable.    Id. 

8.  Bankruptcy;  Summary  Proceedings;  Adoerse  Claim  Against 
Trustee.  Claim  of  assignee  for  benefit  of  creditors  fo*  com- 
pensation and  expenses,  before  adjudication,  held  an  adverse 
elum  not  subject  to  summary  disposition  in  bankruptcy 
proceedings.  Oalbraith  v.  VaUely. 46 

9.  Claims;  Lever  Act;  Concurrent  or  Exclusive.  Jurisdic- 
tion under  §  10,  over  suits  on  awards  for  supplies  requisi- 
tioned by  Government,  is  conferred  exclusively  on  District 
Courts  as  part  of  ordinary  jurisdiction  over  actions  at  law 
for  money,  of  which  rifi^t  to  jury  trial  is  an  incident. 

United  States  y.Pfitsch 647 

10.  Venus;  Reparation  Orders;  Interstate  Commerce  Acts. 
Ph>vision  allowing  action  in  any  district  through  which  road 
runs,  applies  to  district  where  defendant  owns  no  railroad 
but  has  its  cars  hauled  by  another  carrier  for  mileage  com- 
pensation to  and  from  point  therein  where  both  share  ex- 
penses of  freight  and  ticket  offices.  Vicksburg  Ac.  By.  v. 
AndersonrTuUy  Co 408 

11.  Id.  This  provision  not  repealed  by  legislation  al^lish- 
ing  Conmierce  Court.    Id. 

12.  Federal  Question;  Enjoining  Franchise  Tax.  Whether 
tax  invalid  for  failure  to  provide  hearing,  of  right,  before 
oomnussion  assessing  tax,  is  open  in  suit  to  collect;  cannot 
be  relied  on  in  suit  to  restrain  collection  by  corporation 
which  had  hearing  and  whose  valuations  were  accepted  by 

>n.    St.  Louis-San  Francisco  By.  v.  Middtekamp . . .  226 
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13.  Id,  Suit  against  Federal  Reserve  Bank  and  its  officera 
Ae2d  a  suit  arising  under  law  of  United  States  within  §  24  (1), 
Jud.  Code.  American  Bank  &  Trust  Co.  v.  Federal  Reserve 
Bank.. .. 350 

14.  National  Banking  Aasociation;  Citizenahip.  Federal 
Reserve  Bank  is  not  national  banking  associaticm  within 
§  24  (16)  Jud.  Code,  declaring  such  associations,  for  pur- 
poses of  suit,  citizens  of  States  where  located.   Id. 

15.  Mandate;  Proceedings  on.  Jurisdiction,  upon.aflinnanoe 
with  modifications  of  decree  dismissing  bill,  through  special 
master,  to  ascertain  excess  rates  paid  by  gas  consumers, 
pending  litigation,  and  to  require  repayment  under  injunc- 
tion bond.  Ex  parte  Lincoln  Gas  Co 512 

16.  Id.  Parties.  Absence  of  consumers  no  obstacle  to  such 
enforcement  of  their  rights,  represented  in  litigation  by  city 
and  recognized  by  bond.    Id. 

17.  Id.  Overcharges  Before  and  After  Decree*  Dismissa! 
without  prejudice  to  new  suit  under  changed  conditions, 
does  not  restrict  jurisdiction  as  to  overchaxiges  made  pending 
the  suit.   Id. 

Vn.  Juriadiction  of  state  Courts.  See  IV  (6),  eupra;  Judff- 
mentf,  6,  7. 

Removal  and  remand.   See  IV,  11,  supra. 

JUBT.    See  Conttitutioiua  Law,  IX,  9;  Jiiriadietton»  IV, 
12,  13. 
Instructions;  self-defense.    See  Criminal  Law.  3-5. 

IJLND  D1PABT|CSNT.    See  PubUo  Landa. 

IJLNDLOBD  AND  TINANT.-  See  Indians,  16-19. 

1.  District  of  Columbia  Rents  Act.  Letting  of  buildin^i  hdd 
clothed  with  public  interest  justifying  regulation  by  Con- 
gress during  emergency.  Block  v.  Hirsh 135 

« 

2.  (d.  Contract  Rights.  Act  allowing  tenant  to  retain  poa- 
session  at  rent  stipulated  in  expired  lease,  is  constitutional. 
Id. 

3.  Id,  TemporaryregulatiohAsU  justified;  did  not  become 
otherwise  if  reasonable  rent  fixed  deprived  owners  of 
profiting  by  influx  of  people  to  Washington,  id. 
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4.  Id.  Jury  Trial.  The  act,  being  valid  in  principal  a»- 
pects,  not  to  1x3  annulled  because  it  might  deprive  landlords 
and  tenants  of  trial  by  jury  on  right  to  poeseseion.    Id, 

5.  New  York  Housing  Acts.  Do  not  exceed  police  power  in 
requiring  reasonable  rents  and  denying  right  to  recover 
possession  except  on  certain  grounds.  Marcus  Brown  Co,  v. 
Feldman 170 

6.  Id.  As  applied  to  tenant  holding  over  under  unexpired 
lease,  regulation  docs  not  violate  rights  of  landlord  luider 
Fourteenth  Amendment  or  Contract  Clause,  although  lease 
executed  before  and  expired  after  enactment  and  landlord 
before  enactment  had  entered  into  new  lease  with  third 
party.    Id. 

7.  Id.  Involuntary  Servitude.  Provision  penalising  apart- 
ment-house owners  who  fail  to  furnish  heat,  water,  etc.,  does 
not  impase  involuntary  servitude.    Id. 

8.  Id.  Classification;  MunicipalitieH.  Discrimination  in 
not  including  cities  of  less  than  specified  population,  or 
buildings  occupied  otherwise  tlian  as  dwellings,  or  in  course 
of  construction,  upheld.    Id. 

L1A81.    See  Indians,  16-19;  Landlord  and  Tenant. 

LKVIB  ACT.    See  Jurisdiction,  VI,  9. 

LICEN81.    See  Municipal  Corporations,  1,  2. 

LICENSl  TAX.    See  Taxation,  II,  10-12. 

LIPl  INSURANCE.    See  Insurance. 

LIMITATIONS.   See  PubUc  Lands,  I. 

LIMITED  LIABILITY.    See  Interstate  Commerce  Acta,  II. 

LOCAL  LAW.    See  Jurisdiction,  IV,  19,  20. 

MAILS: 

1.  Transportation;  Adjustment  of  Compensation.  Where 
railroad  discontinued  train-service  causing  diversion,  read- 
justment^by  Department  of  compensation  under  Act  1912, 
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passed  after  date  of  contract,  did  not  violate  contract  al- 
though it  diminished  compensation,  in  part  retroactively. 
MUiowri,  Kana.  &  Tex.  Ry.  v.  Vniied  SUUee. 6K) 

2.  Id,  Weighing.  Act  1912  allows  readjustment  after 
wdghing  of  diverted  mails  only;  proviso  that  they  murt 
equal  10%  oJf  average  daily  wdght  on  any  of  routes  affected, 
eonetrued.    Id, 

MAHDAMUS.   See  JnrisdleUon,  IV,  6-8,  11;  VI,  7;  Ptoee- 
dure,  in. 

MAHDATI.  See  Jurisdletlon,  VI,  15-17. 

)KABBZSD  WOMIN.    See  Indians,  14, 15. 

MA88ACHU81TT8. 

Income,  tax.   See  Taxation,  II,  1-4. 

MA8TBB,  8P1CIAL.    See  Jnrisdietion,  VI,  15-17;  Prooe- 
dure,  II,  8. 

MA8T1B  AND  81BVANT.  See  Griminal  Law,  1;  Imployw 
and  Imployee;  Munieipal  Oorporations,  5. 

iailB8  AND  MININO. 

Ore  lands;  valuation.    See  Tiasatlont  I, '6-^ 

1.  Lode  Locatiana;  End  Lines;  Rev.  Aote.,  i^SBB.  WUfa 
respect  to  right  to  pursue  vein  extralaterally  on  dip,  thofe 
are  "  end  lines  "  that  cut  across  strike  of  vein.  SUeer  King 
Co.  y.  Conkling  Co 18 

2.  Id.  Dieeovery;  PreetunpHan.  No  presimiptioiiof  discov- 
ery vein  crossing  end  lines  of  location  as  laid  out,forpaipoBe 
of  denying  extralateral  rights  to  vein  erossing  side  Uaea, 
where  there  is  evidence  that  this  was  only  vein  apexbig 
within  location.   Id. 

8.  Id.  Dieeovery  Shaft;  Adjoining  PotonU.  Where  vein  of 
patented  c^aim  crossed  location  transversely,  right  to  pursue 
i^  on  dip  beneath  adjacent  junior  patented  claim  not  affected 
by  fact  that  either  discovery  shafts  of  senior  daim  or  vein 
would  be  left  outside  of  it  if  its  side  lines  (located  as  end 
lines)  were  limited  as  they  should  be,  because  discovery 
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shaft  was  not  ^ttseQtial  to  validity  of  location  at  timci  when 
made,  and  because  discovery  of  von  presumed  in  favor  of 
senior  patent.   Id, 


4.  Vein;  Ewidetice  that  one  of  series  of  similar  deposits, 
foond  at  many  different  horisons,  connected  with  fissure 
vein  and  similar  in  composition  to  ore  m  fissure,  was  part  of 
that  vem  rather  than  a  distinct  beddlad  deposit.   Id. 

MUfHSfpTA.   See  Harcotlo  Dniffs;  Froeodure,  n,  18. 

MZ88I88ZFPL   See  Boondarlei,  1. 

MZSSOUU.   See  Taxation,  II,  14-21. 

.  Long-and-«hort-haul  statute.    See  Oarrleni,  10,  11. 

MZSTAXI.  See  Oontraets,  5, 6;  Interstate  Oommereo  AelSt 
1, 3;  n;  ^orisdiotlon,  IV,  1. 

MONOPOLHS.   See  Anti-Trust  Ael, 

KOPTOASK.   See  Proe«4ur«,  VI,  1. 

MUNICIPAL  CORPORATIONS.    See  Taxation,  II,  3, 25-27. 
Bent  regulatioiL    See  Constitutional  Law,  I,  2;  III,  2; 
IX,  6-9;  XII,  6, '6,20. 
Ordinance  rates.    See  Jurisdiction,  VI,  15-17. 


1.  DulrieCei/Cotiim&ia/iSfreefo;  Faiift5paes;I«O0fase.  Build- 
ing regulations  not  to  be  looked  to  for  grants  in  streets;  per^ 
mits  to  build  vaults  under  sidewalks  strictly  construed  ancl 
are  revocable  licenses.  District  of  ColtaMa,  v.  Andrewa 
Paper  Co 582 

2.  Id.  PrenrntpUon,  Ai^lication  for  permission  to  build 
such  vault,  followed  by  construction  and  use,  may  support 
presumption  of  lisense  but  not  of  permanent  grant.    Id. 

3.  Id,  Rent.  Act  of  1916,  directing  collection  of  rent  from 
users  of  qiace  under  stt«ets,  applies  to  vaults  constructed 
before  as  well  as  after  act.    Id. 


4.  Id*    QovernmeiU  FtmeU/ona;  Street  Cleaning,  for  proteo- 
tioo  of  public  health,  i^pertains  to  discretionary  govern- 
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mental  functions  of  District,  distinguished  from  duty  to 
repair.    Harris  v.  Didrid  v.  of  Calumbid,  .  .* 650 

5.  Employees;  Negligence.  District  not  liaUe  for  personal 
injuries  due  to  ne^genoe  of  employee  st>rinkliBg  streets.  Id. 

MUBDIE.    See  Grimiiial  Law,  a-«. 

NABCOnC  DRUGS. 

i.  MinneetAn  Lowe,  1915,  regulating  administntioa,  sale 

•  

and  possession,  upheld.    Whipple  v.  Martineon 41 

2.  Id.  Federal  Act.  State  law  forbidding  physicians  to  sup- 
I^y  drug  addicts  otherwise  than  through  presoriptbns,  not 
in  conflict  with  federal  act.    Id, 

NATIONAL  BANKS.    See  Banks  and  Banking;  Jnrisdie- 
tion,  VI,  13,  14. 

Shares;  State  Taxation;  Rev.  Stats.,  f  5919.  Words  '*  Mobr 
eyed  capital  in  hands  of  individual  citiiens,"  in  provision 
that  state  taxation  shall  not  be  at  greater  rate  than  assessed 
upon  moneyed  capital  in  hands  of  individual  citiiens  of 
such  State,  include  bonds,  notes,  etc.,  in  hands  of  individ- 
uals, which  come  into  competition  with  national  banks  in 
loan  market.     Merchants*  Natl.  Bank  v.  Richmond 635 

■'■* 
NATIONAL   PBOmBinON   ACT.     See   Constitutional 
Law,  XIV,  3;  Intozioating  Liquors;  Statutes*  2,  3. 

NAVIOABLB  WATBBS.    See  BouadariM;  Contraets.  1-6; 
Waters. 

NBaUGENCE.    See  Intentote    Commeroe  Aeta,  11,  1; 
Municipal  Corporations,  5;  Telegraph  Companies. 
Immunity  of  State  from  suit.  See  Admiralty,  4-8. 

NBQOTIABLB  PAPER.    See  National  Banks. 

NEW  JERSEY.    See  Waters,  11-14. 

NEW  MEXICO.    See  Taxation,  U,  6-10. 

NEW  TRIAL. 

Waiver.   See  Jurisdiction,  IV,  10. 
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Houring  AeU.  Legialatioii  regulatiiig  ri^ta  oif  lancDords 
and  teaapts  during  emergeacy,  sustuned.  Marcus  Brown 
Co.  V.  FMman 170 

HOBTB  DAKOTA.    See  Procedure,  II,  13. 

NOBTHWIBT  TIBUTOBT.   See  Waten,  2-4. 

NOTICl.  See  Attaehment,  3;  Bankruptcy  Act,  2;  Oarrlerit 
7, 8;  OoBatttutlonal  Law,  XII(l);Iadiaiui,  18, 19;  Inter* 
■tate  Oommerec  Acta,  II,  2-4;  Judicial  Notice;  PuliUo 
(anda,  I. 

innSANOS.   See  Iquitj,  2-4;  BHdenco»  6. 

OF7IC1BB.    See  Carriert,  2-6;  Oontractc,  2,  3;  Constitu- 
tional Law,  XIV,  2;  Indiana,  1,  2,  11;  PUbUc  Landa, 
n,  8;  Tdeffraph  Oompaniei,  2,  3. 
AdnuBistrative  deciaoiis.   See  Indiana,  5,  6,  8-10,  14-10; 
Interatate  Commerce  Acta,  III;  vMaila;  Public  Landa, 
I;  II,  6,  7, 11;  Trade-Marka;  Watara,  10. 
Bribery.   See  Criminal  Law,  1. 
R^xnrta  to  Ckmgrees.   See  Btatutea,  5. 
Suit  against  State.   See  Jurladiction,  VI,  1-5. 

OIL  LIABIB.    See  Indiana,  16-19. 

OKLAHOMA.  See  Boundaries,  3-5;  Procedure,  II,  4-12. 
Rights  of  husband  in  estate  of  wife,  Okla.  Ckxie,  §  8341.  See 
Indiana,  15. 

Enabling  Act;  admission  of  State;  Indian  leases.    See  Id.,  19. 
Street  improvements.    See  Taxation,  II,  25-27. 

OMAHA  IBDIAK8.    See  Indiana,  3-6. 

OBDIBANCB 1197.    See  Waters,  2-4. 

OBIQIBAL  CA818.    See  Boundaries;  Procedure,  II. 

PABTHB.  .  See  Pleading. 

Appearance.   See  Attachment. 

Citisenship ;  banking  associations.     See  Jurisdiction,  VI,  14. 

Intenrention.   See  Procedure,  II,  1, 12. 
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Confiolidation;  original  oases.   See  Procedure,  11, 13. 
Reparation  orders;  suit  to  enforce  during  federal  control. 
See  Interstate  Gomiheree  Acts,  III. 
Rm  judicata.    See  Judgments,  3-7. 
State;  suit  against.    See  Jurisdiction,  VI,  1-3. 

1.  SuUs  Between  Stales;  Corporate  Agency,  Passaic  Vall^ 
Sewerage  CommissioneFB  hdd  a  statutory,  corporate  agency 
of  New  Jersey,  whose  acts  must  be  treated  as  those  of  State. 
Nefw  YorkY.  New  Jersey 296 

2.  Railroads;  Federal  Control  Act.  Right  to  sue  owner- 
eompany  or  Government's  operating  agency,  where  aetioQ 
arose  before  and  where  it  arose  during  government  opera* 
tion.   Missouri  Pae.  R,  R.  v.  AuU 564 

3.  Id,  Svbstilution.  Order  that  suits  arising  during  federal 
control  be  brought  against  Director  General  and  providing 
for  substitution  in  pending  suits,  sustained.   Id. 

4.  Gas  Consumers;  Injunction;  Ordinance  Rates.  Absence 
of  consumers  no  obstacle  to  enforcement  df  refund  of  excess 
payments,  represented  in  litigation  by  city  and  recognised 

by  injunction  bond.  Ez  parte  LinoolnOas  Co 512 

5.  Foreign  Ambassador.  Intervention,  as  amicus  curia,  to 
certify  to  requisition  of  vessel  by  goverxmient  for  war  pur- 
poses.  TexasCo,  v.  Hogarth  Shipping  Co. 619 

PATI1IT8  FOB  INVXNTIONS: 

1.  Lamp  Sockets,  Patent  No.  743,206,  claims  1  and  4,  for 
device  for  fastening  together  metal  cap  and  sleeve  of  in- 
candescent electric  laikip  socket,  hdd  not  infringed.  Tr«66r 
Elec.  Co,  V.  Freeman  Elec.  Co 668 

2.  Id.  Later  Patent, .  Patent  having  made  no  provision  for 
lock  against  rotative  movement  between  cap  and  sleeve, 
not  aided  by  resort  to  later  patent  to  same  patentee,  pro- 
viding slot  and  projection  to  overcome  deficiency.   Id. 

8.  Id.  Scope  of  Claims;  Prior  ArL  In  view  of  prior  art,  paii* 
entee's  concessions  made  in  patent  office,  and  his  later 
patent,  the  words  " telescopically  received"  and  "tdo- 
scopically  applied,"  restricted  to  direct  longitudinal  move- 
ment of  sleeve  into  cap.    Id. 

4.  Id.  Amendment;  Equivalents.  One  who  has  spectfically 
narrowed  daim  in  Patent  Office  to  secure  patent,  may  not 
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afterwards,  by  ooostruction  or  resort  to  doctrine  of  equiva- 
lentSy  give  to  it  larger  scope  it  might  have  had  if  not  so 
amended.  Id. 

PATIBMT.   See  Oontraets;  Insaranee. 

PINALTII8.    See  Carriers,  5,  6;  Constitutional  Law,  XI; 
Criminal  Law,  6-8;  Statutes.  1-3. 

PlRrOBMAKCl.   See  Admiralty,  12, 13;  Contraets. 

P1B80NAL   INJUBT.     See   Employer  and  Bmployaa; 
Munieipal  Corporations,  5. 

PHT8ICIAK8.    See  Narcotio  Drags. 

PLBADING.    See  Procedure,  VI,  3. 

Issues;  examination  to  determine  qaesti<m  of  res  juHooUl 
See  Judgments,  4. 

1.  PetiHon;  Sufficiency.  PeUtion  to  enforce  reparation  or- 
der, held  sufficient  under  §  16  of  Commerce  Act,  prescribing 
that  it  set  forth  briefly  causes  for  which  damages  are  claimed 
and  order  of  Commission.  Vicksburg  dtc.  Ry,  v.  Andersor^ 
TuUyCo 408 

2.  Id.  TechmealUiea;  Caniract  or  QuarUum  Meruit.  While 
under  act  authorising  suit  in  Court  of  Claims  against  Choc- 
taw Nation  right  of  heirs  of  delegate  appointed  by  Nation 
to  press  money  claims  against  United  States  services  of 
ancestor  must  be  determined  upon  principle  of  quantum 
meruit,  petition  alleging  valuable  services  not  rejected  upon 
technical  ground  that  it  asserted  and  relied  upon  contract. 
Oorlafufs  Heire  V.  Choctato  NaUim. ; 439 

3.  New  Drfenee;  Second  Trial. ,.  Right  of  United  States, 
upon  reversal  of  judgment  in  its  favor,  to  set  up  statutory 
repeal  at  second  trial  which  was  ignored  at  the  first.  Chaee, 
Jr.y.  UnitedStatea 1 

4.  SUUe  OM  Party;  Determination  from  Record.  Whether  suit 
IB  against  State  determined,  not  by  names  of  titular  parties, 
but  by  essential  nature  and  effect  of  proceeding.  Ex  parte 
8iaierfNewYork,No.l 490 
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5.  PvbUc  8taiu9  cf  Vessd,  may  be  establishedy  pri$nafaeS$p 
by  sugge^ion  of  attorney  general  of  State,  in  conneotioii 
wi  h  special  appearance  and  objection  to  jurisdiction.  Ex 
jOi'teStaU'cf  New  York,  No.  9 508 


6.  Original  Comb;  Special  Issues.  Order  directing  hearing 
on  special  issaes  between  parties  and  interveoen.  OkUk- 
hona  V.  Texas 606 

POtlClPOWnL    See  Constltutioiua  Law. 

POSTMASTER  aXHSBAL.    See  Xalla;  Telegraph  Oom- 

panies,  2,  3. 

PBEPSBINCI.   See  Zntentate  0bmm«ree  Aets,  n,  2-4. 

PRESUMPTION.  See  Attaehment»3;ETidence,  2,  3;  Judi- 
cial Notice;  Mines  and  Mining,  2-4;  Municipal  Oorpo- 
rations,  1,  2;  Taxation,  II,  4. 

PRIMARY  ELECTIONS.    See  Constitutional  Law,  V. 

PRINCIPAL  AI.1>  AGENT.  See  ContraeU,  9, 10;  Bridenoe, 
4;  Indians,  1,  2;  Interstate  Commeroe  Acts.  I,  I-d; 
Telagraph  Companies. 

PRlVlLEaES  AND  IMMUNITIES.  See  Constitutional 
Law.  XII  (4). 

PROCEDURE.  See  Admiralty;  Attachment;  Bankruptcy 
Act;  Equity;  ETidence;  Interstate  Commerce  Acts,  III; 
Judgments;  Judicial  Notice;  Jurisdiction;  Parties; 
Patents  for  luTcntions;  Pleading;  Statutes;  Trade- 
Marks;  Trial. 

Administrative  decisions.    See  Indians,  5,  6,  a-10,  14-19; 
Interstate  Commerce  Acts,  III;  Malls;  Public  Lands, 
];  II,  6,  7, 11;  Trade-Marks;  Waters,  10. 
Amendment.    See  Patents  for  luTcntions,  3,  4. 
Appearance.    Sec  Attachment;  Jurisdictiont  III;  VI,  5. 
.Assignment  of  errors.    See  Jurisdiction,  IV,  10. 
•Certiorari.    Sec  Id,  IV,  8,  14. 
Damages.    Sec  Interstate  Commerce  Acts,  III. 
Federal  question.   See  Jurisdiction,  IV,  15-18;  VI,  12, 13. 
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final  judgment  See  Jnritdtotlon,  IV,  10, 14;  V. 
Injunction.    See  Iquity;  Jurifdietioiii  VI,  16-17. 
In8truc1ion8.    See  Criminal  L»w,  3-5. 
Interventicm.    See  Fartiei»  5;  itifiroj  II,  1, 12. 
Limitations.    See  Publie  Lands,  I. 
Local  law.   See  Jnrisdietion»  IV,  19,  20. 
New  trial.   See  Jurisdiction»  IV,  10. 
Penalties.   See  Carriers,  5,  6;  Criminal  Lav,  6-8;  Btat- 
Qtes,  1-3. 

Pk^sumption.  See  Attachment,  3;  iTidehee,  2,  d;  Xudi- 
dal  Notice;  nines  and  Mining,  2-4;  Municipal  Corpo- 
rations, 1,  2;  Taxation,  II,  4. 

Process;  service  of.    See  Admiralty,  1;  Jurisdiction,  IIL 
Rehearing.   See  Jurisdiction,  IV,  8, 18;  infra,  IV. 
Remedies.    See  Telegraph  Companies,  4. 
Resjudicaia.   See  Judgments,  3-7. 
Venue.   See  Znterstata  Commerce  Acts,  m,  1, 3. 

I.  GoneraL 

'  1.  New  Defense.  Whether  defendant,  upon  revenal  of' 
judgment  in  liis  favor,  may  introduce  new  defense  which 
was  available  on  first  trial  is  not  a  question  of  jurisdiction 
but  of  practice.  CAase,/r.v.  United  StaUe 1 

2.  Id.    SUUUiary  Repeal^  may  be  set  up  at  second  trial, 
^    though  ignored  at  first.    Id. 

n.  Original  Cases.    See  Ividence,  5,  6;  Jurisdietion.  IV, 

(2) ;  Parties,  1. 

1.  Suite  Between  States;  Injunetian;  Intervention  by  United 
States;  Dismissal  WithotU  Pre^udiee.  SUputation,  between 
United  States  and  New  Jersey  sewerage  commissioners,  for 
modification  of  method  of  treating  sewage,  and  allowing 
Government  inspection,  hid  binding  on  New  Jersey  and 
United  States.    New  Yarkv.  New  Jersey 296 

2.  Id.  Compromise.  Court  suggests  problem  be  solved  by 
co6perative  study  and  conference  and  mutual  conceAion  by 
States,  rather  than  by  proceedings  in  court.   Id. 

3.  Final  Decree;  Boundary.  Ccmfirming  report  of  oommis- 
aoners,  establishing  boundary,  allowing  expenses  and  costs. 
Arkansas  v.  Mississippi 28 

4.  Interlocutory  Decree,  declaring  state  boundary,  setting 
case  for  heazing  as  to  more  definite  location,  directing  as  to 
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evidence  taken  and  takingof  further  evideooe^  and  i^ipoini- 
ing  commissioner.  Okiahoma  v.  Texas 606 

5.  Order.    Receieer,  directed  to  sink  oil  and  gas  weUs.    Id./ 
602,  603. 

6.  Id,    Directed  to  limit  devdopment  work,  impound  part 
of  proceeds  of  gas  wells,  settle  claims,  etc.   Id.,  60i. 

7.  Id.    Authorised  to  reimburse  operators  and  drillers  of 
wells.   Id.,  607. 

8.  Id.  5p6cui2  Afos^,  to  hear  and  repcHTt  on  claims  to  mon- 
eys held  by  receiver.   Id.,  603. 

9.  Id.    Cammiesi&ner,  appointed  to  take  and  report  evi- 
dence.  7d.,  605.. 


N 


10.'  Id.  DMriel  CmtrL  PrckihUum  against  entertaining 
action  against  receiver.   Id.,  607. 

11.  Id.  Argument.  Case  set  for  hearing  on  spedfd  issues 
between  parties  and  interveners.   Id.,  605. 

12.  Id.  Intervention.  Order  forbidding  filing  of  petitions 
without  special  leave.    Id.,  610. 

• 

13.  Id.  Reargument;  Supplemental  Proofs;  Consolidation. 
Order  restoring  to  docket,  directing  taking  of  supfrfemental 
proofs,  and  suggesting  consolidaticm  with  another  case. 
North  Dakota  v.  Minnesota 220 

III.  Mandamus  and  Prohibition.    See  II,  10,  «upra. 

.    Removal  and  remand.    See  Jurisdiction,  IV,  11. 

1.  Excess  of  Jurisdiction;  Admiralty.  Writs  discretionary 
when  juri^iction  of  District  Court  debatable.  Ex  parte 
Hussein Lutfi, Bey  ..'. ••:/••  616 

2.  Id.     Other   Remedies.     Court  may.  issue   prohibition' 
.(Jud.  Code,  f  234),  even  where  there  is  remedy  by  appeal 
ExjHxrUStateof  New  York,  No.l 490 

.    3.  Id.    Mandamus  not*  granted  to  correct  error  where  re- 
hearing and  certiorari  available.    Ex  parte  National  Park  * 
Bank ;....... 131 
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IV.  B«li«tflaf.  See  Jufif dietlott,  IV,  8,  la  • 

Former  Decinon.  Petition  for  rehearing  treated  as  motibu 
for  determination  of  questions  argued  but  left  open  by 
former  decision.  Silver  King  Co.  v.  ConklingCo. 18 

V.  Mwdato. 

Proceedings  After  Affirmance.  Power  df  District  Court, 
through  special  master,  to  ascertain  excess  rates  paid  by 
gas  consumers,  pending  litigation,  and  to  require  repaymeiEkt 
undtf  injunction  bond.  Ez  parte  Lincoln  Oae  Co 512 

VI.  Beopo  of  Bofiow  and  Disposition  of  Case. 

'■J 

1.  Moot  Oases;  Costs.  Sale  of  real  -estate  to  stranger  after 
judgment  for  possession  and  after  writ  of  error  from  this 
court,  renders  case  moot;  costs  of  writ  of  error  laid  upotti 
defendant  in  cfrror  and  judgment  reversed  with  dinctions 
to  dismiss.    HeUmidLer  v.  SUdus 359 

3.  Affirmance;  Waiver  of  New  Trial  after  Reversal;  Assign' 
.meni  of  Errors,    Where  Circuit  Court  of  Appeals  reverses 

District  Court  and  defeated  party  brings  case  here  by 
waiving  new  trial  and  consenting  to  final  judgment  in  Court 
of  Appeals,  this  court  must  affirm  if  error  necessitating 
reversal  was  assigned  in  that  cburt  even  though  ground  of 
decision  was  different  and  untenable.  Frey  dtSonv.Cudahy 
Packing  Co 208 

8.  Findings  of  District  Court,  in  law  action  tried  without 
jury  conclusive  upon  matters  of  fact;  in  absence  of  excep- 
tions to  rulings  of  law  during  trial,  review  here  is  limited  to 
.  sufficiency  of  complaint.  Vick^nwg  dtc.  Ry.  v.  Anderson^ 
TuUyCo 408 

4.  Determining  Federal  QiUstion.  Where  state  couit  omits 
to  find  facts  relevant  to  question  of  federal  law,  this  court 
will  examine  evidence  on  subject.    Merchants  Natl.  Ba$tk 

V.  Richmond 635 

5.  Id.  Accepting  State  Construction.  '  State  decision  on 
grounds  having  no  relation  to  federal  question  and  without 
purpose  to  evade  federal  issue,  accepted,  whether  right  or 
wrong.    Nickel  v.  Cole ;'......'...  222 

FEOC188.   See  Admiralty,  1;  Jurisdietion,  III. 
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PBOHIBITXON.    See  Procedure,  II,  10;  III.  paob 

PROHIBITION  ACT.    See  Conititutioiua  L»w»  XIV,  3;  In- 
iosieatliif  Liquors;  Statutes,  2,  3. 

PUBUCLANDB.    See  Mines  and  Mininff. 

Railroads;  army  transportation;  land-grant  deductions. 
See  Intontate  Commerce  Acts,  I,  4-6. 

I.  Bomtstcads*    See  II,  5,  infra. 

Cimetiatian;  Prrferred  Right  of  Contestant;  Withdrawal, 
Under  Act  oi  1880,  allowing  successful  contestant  30  days 
from  notice  of  cancelation  to  enter  lands,  held,  adopting 
eoDstruction  of  Land  Department,  that  where  withdrawal 
IMWvented  entry  for  more  than  30  days  after  notice,  con- 
testant had  30  days  after  tract  restored  to  public  entry  to 

eiereise  preferred  right.   McLaren  v.  Fleiecher 477 

Gi^l$m^  y. Ocheltree 483 

n.  Railroad  Grants. 

1.  Northern  Pacific  Orant,  1884,  embodied  pn^XMal  that,  if 
company  would  construct  and  operate  road,  it  should  re- 
ceive land  comprehended  by  grant.  United  States  v.  Nor- 
fhemPac.  Ry 51 

2.  Id.  Contract  Right.  Acceptance  of  proposal  and  con- 
stnidion  of  road  created  contract,  entitling  company  to 
performance  by  Government.   Id. 

8.  Id.  Indemnity  Provision,  was  as  much  part  of  grant  as 
thatrelatingtolandinplace;rightto  land  within  indemnity 
limits  In  lieu  of  land  lost  within  place  limits,  protected  by 
due  process  clause.   Id. 

4.  Id.  WiihdravkU.  Assuming  land  applicable  as  indemnity 
remaining  within  indenmity  limits  was  not  enough  to  make 
iq>  (mt  unsatisfied  losses  in  place  limits,  Government  cannot 
dq[xrive  company's  successor  of  right  to  such  land  bysettiag 
it  aside  for  forest  purposes.    Id. 

6«  Id.  Selection;  When  Right  to  Specific  Tract  Attaches. 
Ru)e  that  no  right  within  indenmity  limits  attaches  to 
jspecific  tract  until  selected,  applies  as  between  company  and 
settlers  under  homestead  and  preemption  laws,  and  also 
betweer  company  and  United  States  when  lands  available 
for  indemnity  exceed  losses;  it  has  no  anplicatkm  as  between 
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<  eompany  and  United  Siatee  if  landi  fv  Iftdemnity  are  In- 
sufficient.  Id, 

6.  Id,  Deficiency;  Dderminaiion  by  Land  Dcparim^. 
Whetlier  indemnity  lands  sttfficieiit  to  satisfy  losses  ih  piaee 

limits  is  primarily  for  Land  Department  to  decide.   Id.  . 

> 

7.  Id.  ByCourt8;Proofcf  Deficiency.  Where  Department, 
without  deciding  question,  reserved  part  of  indemnity  lands 
for  forest  purposes,  and  afterwards  inadvertently  issued 
patent  to  railroad  upon  iUi  selection,  question  could  be  deter- 
mined in  suit  brought  later  by  Qovemment  to  set  aside 
patent,  but  only  upon  clear  showing  of  facts,  since  decision 
might  oondude  both  parties  as  to  other  lands  as  well  as 
those  immediately  involved.    Id. 

&  Id,  Adituiment  Act.  Report  of  Commissicmer  of  Gen- 
eral Land  Office  on  adjustment  of  grant  showing  a  defioienoy 
does  not  estabUsh  existence  thereof,  unless  approved  by 
Secretary  of  Interior.   Id. 

9.  Id.  MeaeureofOranL  Stipulation  that  alLlaQf|s  f^eeived 
by  company  under  grant  and  all  that  it  was  possible  for  "KVS* 
receive  thereafter,  whether  as  place  or  indemnity  lands,  did 
not  equal  sum-total  of  all  odd-numbered  sections  within 
primary  or  place  limits,  held  not  to  establish  deficiency, 
since  measure  of  grant  might  be  less  than  aggregate  of  odd- 
numbered  sections  within  place  limits,  due  to  partial  over- 
lapping with  another  grant,  or  to  deductions  under  §  0  of 
granting  act  if  route  followed  general  line  of  another  road 
with  prior  grant.    Id. 

10.  Id.  Judicial  ATot^oe  not  taken  of  presence  or  absence  of 
such  conditions.    Id. 

11.  Id.  Ttmeof  Deficiency;  Finding  of  Secretary.  Esdstence 
of  deficiency  when  Government  withdrew  lands  not  estab- 
lished by  finding  that  deficiency  existed  six  years  later.    Id. 

QUANTUM  MIRUIT.    See  Contraeta,  lO: 

QUAPAW  INDIANS.    See  Indians,  14,  15. 

ftAXLROADB.     See  Carriers;  'Employer  and  Imployee; 
Intorstate  Commerce  Aets;  Mails. 
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Federal  control;  bribery  at  employeeB..     See  Orimliial 
Law,  1. 

Id.  Actions  against.    See  Oarrtort,  2-6;  Intaratato  Com- 
merce Acta,  III,  3,  4. 
Id.    Franchise  tax.   See  Tasatton,  II,  18. 
Consolidation;  assignment  of  claims  against  United  States. 
See  Claims. 

Land  grants.   Sec  Public  Lands,  11. 
Franchise  tax.    See  Taxation,  II,  13-21. 
Local  improvements.   See  id.,  II,  23-27. 

RATI8.  See  Carriers,  9-11;  Interstate  Commeroe  Aets,  I, 
3-6. 

Reparation  orders.    See  Interstate  Commeroe  Acts,  III. 
Telegraph  companies.-  See  id.,  II. 

Gas  companies;  refund  of  excess  collected  pending  appeal. 
See  Jurisdiction,  VI,  15-17. 

RATIFICATION.    See  Constitutional  Law,  VII;  XIV. 
R1CUVSR8.    See  Prooedure,  II,  &-8»  10. 
REHXARINa.    Sec  Jurisdiction,  IV,  8,  18;  Procedure,  IV. 
REMAINDER  INTERESTS.    See  TazaUon,  II,  5. 
REMOVAL.    See  Jurisdiction,  IV,  11. 

RENT.  Sec  Landlord  and  Tenant;  Munieipal  Corpora- 
tions, 3. 

REPRESENTATIVES. 

Election.    Sec  Couititutional  Law,  V. 

RES  JFDIGAtA.    See  Judgments,  3-7. 

RBVSNUS  LAWS.  Sec  Constitutional  Law,  IV;  Xlh  18; 
Intozieating  Liquors,  2,  3;  Statutes,  2,  3;  Taxation,  I. 
Stami)s.    Sec  Taxation,  I,  11. 

REVERSION     Sec  Taxation,  II,  27. 

SALES.    Sco  Anti-Trust  Act;  Narcotic  Drugs;  Taxation, 

I,  11;1I,  t>-12. 
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UABOHBS  AlID  tllSinaS;     See  Constitutloiua  Iaw, 
VIII;  IX,  1. 

81CEBTAET  OF  TBI  INTIEIOB.    See  Indiuu,  5, 6, 8-11, 
14-10;  Puliiie  Lands,  II,  6-8,  11. 

81CEBTAET  or  8TATI.  See  Comtitatioiua  Iaw,  XIV,  2. 

8ECEXTABT  OF  WAB.    See  ContrMta,  3,  Watmit  10. 

8II.r-DKrEN8K.    See  Criminal  Law,  3-5. 

8ELr-INCBIMINATI0N.    See  Oonttitutional  Law,  IX,  1. 

8IMATOB8. 

Election.   See  Oonititutional  Law,  V. 

8IBFIGS  or  PBOOII88.    See  Admiralty,  1;  Judtdietlon, 
III. 

8IV1NTS1MTR  AMBNDMBNT.    See  Conatitutional  Law, 
V,  5-10. 

8HAEBHdLDBB8.    See  National  Banki. 

8IDBWALK8. 

Vaults  under.    See  Municipal  Corporationa,  1-3. 

8nCIAL  MA8TBB.    See  Jurisdiction,  VI,  15-17;  Proce- 
dure, II,  8. 

8T AMP  TAX.    See  Taxation,  1, 11. 

81ATI8.    See  Bound4ries;  Taxation,  II;  Watori. 

Courts.  See  Judgments,  6, 7;  JurisdieUon,  IV,  11, 15-20. 
Original  suits.    Sec  Procedure,  II. 
Omstitutional  amcndmcntH;  ratification.     See  Constitu- 
tional Law,  VII,  XIV. 

Officers;  suits  againnt.   See  Jurisdiction,  VI,  1-5. 
Id.    Corporate  agency.    See  ici.,  IV,  5. 
Banks.    See  Banks  and  Banking. 
.    Id,   Citizenship.    Sec  Jurisdiction,  VI,  14. 
Elections;  reserved  powers.    See  Constitutional  Law,  V. 
Penalties;  state  law;  raiiioads;  federal  control.    Sec  Car- 
riers, 5,  6. 
Local  law.   See  Jurisdiction^  IV,  19,  20. 
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8TATX.  SIOEBTABT  OF.    See  GouUtutloiua  lAW»  XIV,  n 
2. 

8TATUTIS.  See  AnU-Tmat  Aet;  AttMhment;  Bwk- 
ruptcy  Aet;  Carrien;  ChineM  belwioB  Aets; 
Olaims;  Conatitutionml  Law;  Criminal  Iaw;  GuBtoma 
Law;  Kmi4oyer  and  Employee;  Indians;  Inaurance; 
Interstate  Commeree  Aets;  Intozieatinf  Liquors; 
Jurisdietion;  Landlord  and  Tenant;  Mails;  Mines  and 
Mining;  Nar'eotio  Drugs;  National  Banks;  Publle 
Lands;  Taxation;  -Telegraph  Companies;  Tkrade- 
Marks;  Waters. 
Retroactive  statutes.    See  Mails* 

Federal  Corrupt  Practices  Act;  constructioa.  See  Consti- 
tutional Law,  V. 

1.  Penal  SUUuUb;  Afler-Acqtdnd  Pcwer^  cannot  ex  pnprio 
vigore  validate  statute  void  when  enacted.      Newberry  v. 

United  States 232 

2.  Id.  Implied  Repeal  Declaration  of  (36,  Fhriiibition 
Act,  that  it  shall  not  relieve  from  civil  or  criminal  liabili^ 
'*  incurred  under  existing  laws,"  read  in  light  of  principles 
governing  construction  of  penal  statutes,  the  Eighteenth 
Amendment,  and  other  provisions  of  the  act,  concerning 
liquor  for  beverage  purposes.    United  Statee  v.  Yuginameh.  4S0 

3.  Id.  '  So  construed,  Prohibition  Act,  as  to  liqu<MS  for 
beverage  purposes,  repeals  Rev.  Stats.,  1 3257„  which  im- 
poses heavier  punishment  for  fraud  by  distiller,  as  Well  as 
other  penal  sections  designed  to  protect  revenue  from  dis- 
tilled spirits.    Id. 

K 

4.  LegMUiee  Hietafff,  considered  in  determining  jurisdio* 
tion  of  District  Court  over  claims  against  United  States 

.  under  1 10  of  Lever  Act.    United  Statee  v.  Pfiteeh 547 

5.  ExecuHee  Practice  and  Reports  to  Congr^ee,  on  determina- 
tion of  heirs  of  Indian  allottees,  and  IcTialation  limiting 
appropriations,  considered  in  determining  power  of  Seer^ 
tary  of  the  Interior.    United  States  v.  Bawling. 484 

STIPULATION.   See  Proceduro,  II,  L 

STOCK  DIVIDBKD.    See  TaxaUon,  1, 6-«. 

8TOCKROLDSB8.   See  National  Banks. 
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STBHTS  AHD  HIORWAT8.     See  Mmilei|»1  Corporis  paob 
ttoiit;  Tantlon,  n,  29-27. 

BTEUT  EAILWATS.    See  Tautton,  n,  13. 

SUmSTXTVnOK.   SeeFwttee,  3. 

8UOOSSTX0N.   See  Jurltdietlon,  VI,  5. 

SUFKEUDKAS.   See  Juriidictlon,  VI,  15-17. 

SUBltxiS.   See  Attoohment. 

SUEPLUI.   See  Tantlon,  i;  7;  U,  20. 

TAEIFFAOTins:    See  Ow tomt  Iaw. 

TASirrs.  SeeIiitentotoOomln«r««A«ti,  I,  5,6;  11;  III,  6. 

TAZATIOK.    See  Oonstltutioiiia  lAW,  IV;  XII;  Orlmlnftl 
lAW,  8;  CuBtooM  lAw;  Matioiua  BmUu. 

I.  Fed«r«I  TftMtkm. 


1.  Income  Tax  Act,  1918;  DeduOumt.  EnUOe  iaxti9  impoeed 
by  Act  of  191Q  hdi  deductible  from  g;rosB  inc<mie.  Vfi^Jtied 
SiaUa  v.  Woodward 632 

2.  Id.  "  Aeerual"  Estate  tax '^Menied''  when,  by  terms 
of  Act  of  1916,  it  became  due,  ns.,  (me  year  from  decedent's 
death;  when  paid  by  execut<Mr8  after  tax  year  in  which  it 
accrued  but  t)ef ore  their  return  of  income  for  that  year  was 
made,  it  was  propeiiy  dedueted.   Id. 

8.  BbUUb  Tax.  Tax  on  transfer  of  net  estates  of  deced- 
ents, imposed  by  Act  of  1016,  hM  an  indirect  tax  not 
requiring  appcnrtianment,  and  not  an  interference  with 
state  regulation  of  descent  and  distribution.  Now  York 
Trmi  Co.  y.  Bianer. 346 

i.  Id.   That  tax  may  bccasioa  inequalitiflB  k  amounts  re- 
by  beneficiaries  does  not  affect  validity.   Id* 


S.  Id.  DedueUonM.  "  Charges  against  the  ^siate,^  deduo- 
tible  under  1 203  in  computing  net  value,  affect  estate  as  a 
whole,  and  do  not  include  state  inheritanoe  taxes  on  shares 
of  ki^viduai  benefieiaries.   Id. 
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6«  Excess  Profits;  Dedudkms;  ImsM  CofML  Aot  of 
1017,  providing  for  deduction  at  percentage  of  ''  invested 
eapital/'  does  indude  in  that  term  maridng  up  of  valuation 
of  aaseCs  on  corporate  books  to  correspond  with  increase 
of  maricet  value  or  any  paper  transaction  by  which  new 
shares  are  issued  in  exchange  for  old  ones  in  same  corporar 
tion,  but  which  is  not  in  substanoe  a  new  acquisition  of 
capital  property  by  it.  La  BMs  Inm  Works  v.  VniUd 
SkUes , :...  877 

7.  Id,  Ore  Lands.  Increase  of  value  and  lasuanoe.  of  new 
and  additional  stock  in  exchange  for  old  may  not  be  in- 
cluded in  "  invested  capital "  under  §  207  (a)  (3)  as  "  paid 
in  or  earned  surplus  and  undivided  profits  ";  nor  under  id. 
(2)  as"  actual  cash  value  of  tangible  property  paid  in  other 
than  cash,  for  the  stock  or  shares  "  of  corporation.   Id. 


8.  Id.  DiserindnaHon.  Reasons  for  basing  "  invested  cap- 
ital "  upon  actual  costs  to  exclusion  of  higher  estimated 
values;  resulting  inequalities  to  corporations  differently 
situated  not  arbitrary  discrimination.   Id. 


9.  InUmeaiing  Liquors.  May  be  taxed  by  Congress,  not- 
withstanding production  is  prohibited,  for  moral  end  as 
well  as  to  raise  revenue.      VnUed  States  v.  Yaginosiek 460 


10.  Id.  Besenve  Laws;  DtstUiers;  Repeal;  ProkUnHon  Ad. 
Rev.  Stats.,  {  3257,  punishing  distOlers  who  defraud  United 
States  of  tax,  and  oUier  sections,  held  superseded  as  respects 
manufacture  for  beverage  purposes  by  §  35,  Prohibition  Act, 
imposing  douUe  tax  and  lighter  penalty.   Id. 

11.  Stamp  Tax;  Ad  1914.  Liability  of  manufacturer  of 
chewing  gum,  manufactured  and  prepared  for  sale  and  re- 
moved to  its  warehouses  for  future  sale  to  wholesalers. 

United  Slates  y.  American  Chide  Co. 446 

n.  State  Taxation.   See  I,  3,  supra. 

1.  Legidatise^  Pdiey;  Equality.  This  court  cannot  revise 
state  tax  systems  to  produce  more  just  distributi<m  of  bur- 
dens.  banev.Jackson... 589 

2.  Id.  Only  flagrant  and  palpable  inequality  between  bur- 
dens and  benefits  will  render  tax  law  invalid.    Id. 

3.  Id.  Massachusetts';  Income  Tax;  IntangiUs  Personal 
Property.    Tax  system  which  returns  to  plaintiff's  town  kss 
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income  tax  than  he  and  6ther  mhabitante  pay,  and  dis- 
tributes  overpluB  to  other  towns  whieh  may  use  it  for  local 
purposes,  not  invalid.   Id. 


i.  Id.  PtMdc  Ubb.  Pretumption  that  mon^  devoted  to 
lawful  public  uses.   Id. 

5.  Inhmianee  Tax.  Rsmaindtr  InieruUf  which  vested 
after  t^x  law  approved  but  before  effective  date,  but  wliich 
Were  subjected  to  it  by  state  court  upon  theory  that  vesting 
occurred  after  effective  date,  not  taxed  in  violation  of  Four- 
teenth Amendment.    Nickel  v.  Cole 222 

6.  Exciee  Tax;  InierttaU  Commerce;  SeverMUty.  Tax  oa 
sale  of  gasoline,  assuming  it  intended  to  include  intentate 
and  domestic  transactions,  not  void  in  Mo  in  application  to 
distributer  engaged  in  both,  since  enforcement  as  to  inter- 
state business  may  be  enjoined.  Bowman  v.  ConHinenlal 
OaCo :....  642 

7.  Id.  Gasoline  imported  from  another  State  but  used  in 
business  of  distributer,  loses  i^terBtate  character  and  may 
be  subjected  to  excise  tax.   Id. 

8.  Id.  As  applied  to  local  sale  and  use  of  gasoline  by  di^ 
tribut  er,  tax  is  consistent  with  dueprocess  and  equal  protec- 
tion clauses.   Id. 

9.  New  Mexico  ConetUution;  Uniformity.  Tax  upon  use  is 
not  a  tax  on  tangible  property,  but  an  excise  tax,  and  con- 
fonas  to  requirement  of  uniformity.   Id. 

10.  Licenee  Tax,  on  distribution,  invalid  where  interstate 
and  intrastate  business  necessarily  are  conducted  indis- 
criminately at  same  stations.    Id. 

• 

11.  Id.  Foreign  Corporatione,  Where  State  ti^xed  business 
of  selling  automobiles  in  State,  with  reduction  in  amount 
where  percentage  of  assets  were  invested  in  bonds  of  State 
or  other  property  there  situate,  hM  that,  assuming  foreign 
oorporations  were  doing  business  in  State  and  were  subject 
to  her  jurisdiction!  statute  discriminated  against  them. 
BeUUehem  MotoreCo.y.  flynl 421 

12.  Id.  IntereUde  Commerce.  Without- such  assumption, 
held  that  tax  discrimmated  against  their  products.   Id. 
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13.  Street  BaOway;  IfUeretaie  BrUge.  Tix  MiBMBJ  hf 
▼tilling  tangible  property,  adding  valuation  of  "  all  other 
property  ^^and  assigning  proportion  to  taxing  State,  cannot 
be  regarded  as  a  burden  on  franchise  to  conduct  traffic  over 
bridge,  upon  ground  that  "  other  property  '*  valued  con- 
sisted solely  of  that  franchise,  where  value  of  railway  was 
due  to  exdusive  ri^ts  and  lucrative  anrangsmenta  with 
other  companies.  St,LtndeAe.  By.v*  Hagemum 814 

14.  Franehiee  Tax;  Hearing.  Whether  act  taxing  capital 
stock  and  surplus  employed  in  State  lacks  due  prooess  in  not 
providing  hearing  of  right,  before  commission  assessing  tax, 
is  open  in  suit  to  collect  tax;  cannot  be  rdied  on  in  District 
Court  to  restrain  collection  by  corporation  which  had  hear-  * 
ing  mid  whose  valuations  were  accepted  by  commission. 
8t.L(nKU-8anFrancieco  Ry.Y.  Mid(Uekamp 

15.  Id.  DiBcriminaHon.  Corporation  cannot  complain 
that  it  was  taxed  disproportionatdy  as  compared  with 
other  raihoads,  commission  not  having  acted  fritudulently. 
Id. 


16.  Id.  Fcre^gfi  Ccrporotio'He.  Where  law  subjects  foreign 
corporations  with  stock  having  no  stated  par  value  to  tax, 
it  does  not  discriminate  against  domestic  corporations 
whose  stock  has  stated  par  value.   Id. 

17.  Id,  Commerce  Clauee,  not  contravened,  even  if  vahie  of 
franchise  derived  partly  from  interstate  business.   Id. 

18.  Id.  Federal  dnUrot^  during  tax  yeari  did  not  enmente 

raihroad  from  tax.   /d. 

19.  Id.  DfnAUTeantim; Mi9mmriCanetityiion,n^ 
by  act.   Id. 

90.  Id.  Mie^ouri  Law.  "  Surplus,*'  is  excess  in  value  of 
assets  in  State  (where  corporation  employs  part  of  "capital 
stock  "  in  business  ebewhere)  over  ci^ital  stock  employed 
instate.   Id. 

21.  Id.  While  statute  in  one  clause  describes  tax  as  meas- 
ured by  capital  stock  employed  in  State,  other  clauses  show 
intentkm  to  include  also  surplus  so  employed*  Jd. 

22.  National  Bank  Skaree.  Ree,  Staie.,  ^MW.  Words 
''moneyed  caprtal  In  haad^  of  individiial  eitiMM^''  hi 
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provision  that  state  taxation  shaD  not  be  at  greater  rate 
than  assessed  upon  moneyed  capital  in-  hands  of  individual 
dtixens  of  State,  include  bondS)  notes,  ete*  in  Lands  (rf 
individuals,  which  come  into  competition  with  national 
banks  in  loan  market.  MmtkaaM  NaU.  Bank  v.  Rich- 
mond  035 

23.  Local  ImpravetnefUa;  Railroad  pfoperty  may  not  be  bur- 
dened upon  bads  so  different  from  that  used  in  ascertaining 
oontribution  from  individual  owners  as  to  produce  inequat 
ity.'   Kansas  City  So.  Ry.  v.  Road  Imp.  Dist.  No.  6 658 

24.  Id.  Arkansas  statute,  authorizing  local  assessments, 
hdd  to  deny  equal  protection.    Id. 

25.  Id.  Taxability,  for  street  improvement,  of  right  of  way 
ccMistituting  part*  of  interstate  system,  originally  gifted 
by  Congress  for  development  of  Choctaw  Coal  lands.  ChoO' 
tow,  0.  A  G.  R.  R.  V.  Mackey 531 

26.  Id.  IdenHfication  of  Property.  Designation  on  map 
prepared  by  city  engineer  ftdd  sufficient;  assessment  not 
invalidated  by  removal  of  map  and  possession  by  bond 
purchasers,  railroad  not  having  been  misled  and  having  had 
knowledge  of  proceedings.    Id. 

27.  Id.   Oklahoma  Law.    Right  of  way  held  in  fee,  subject 
to  right  of  reverter  m  event  of  non-user,  is  subject  to  nososi 
ment,  under  Oklahoma  law,  for  imi»t>vement  enhancing 
value  of  use.    Id. 

• 

28.  Drainage  DistrvAs;  Aasesemeni;  BenefiU.  That  lands  r^ 
oeive  no  direct  benefits  is  not  per  se  enough  to  exempt  them 
from  assessment.  Miller  A  Lux  v.  Sacramenlo  Drainage 
DieL 129 

TILiaRAPH  00MPANU8. 

Rates;  limiting  liability.  See  Intemtate  Comment 
Acta,  II. 

1.  Federal  Control;  Negligence.  Company  not  subject  to 
oommon-law  liability  for  ne^igent  delay  in  delivery  of 
message  while  S3rstem  in  control  of  Government,  under 
Joint  Resolution,  July  16, 1018,  and  Presidential  proclama- 
tion.   Western  Union  TdegraphCo.  v.  PosUm 662 

2.  Id.  Operation  Through  Officers  and  Employees,  in  names 
of  respective  companies,,  subject  to  orders  of  Postmaster 
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General,  did  not  make  companies  operating  af^ta  of  United 
States,  and  so  render  them  liable  for  negligence.   Id. 

3.  Id.  Contract;  Indemnity.  Contract  between  Post- 
master  General  and  company  did  not  make  company 
liable  for  nei^Ugence  under  government  operation,  bat 
merely  provided  indemnity.   Id. 

4.  Id.  Remedies,  Omfflsion  of  Congress  to  provide  remedy 
against  Goveniment  no  ground  for  holding  company  liable. 
Id. 

TEEM. 

Reopening  case  after  expiration.    See  Jurisdiction,  V. 

TEXAS.   See  Boundaries,  3-5;  Proeedore,  II,  4-12. 

THIETBENTH  AMBITDIIEIIT.    See  Oonstitutioiial  Law* 
XL 

TEADB-MAEK8. 

JumdicOon;  Final  Judgments.  Decinon  of  Court  of  Ap- 
peab  of  District  of  Cdumbia  upon  appeal  from  Commis- 
sioner of  Patents,  under  (  0,  Act  of  1905,  not  reviewable  by 
appeal  or  certiorari;  such  decisions  merdy  certified  to  Com- 
missioner to  govern  further  proceedings  and  are  not  final 

indgpients.  Baldwin  Co.  Y.  Howard  Co 35 

American  Sted  Foundries  V.  Whitehead. 40 

TEEATIB8.   See  BoundarieSt  3-5;  I&diaiis,  3. 

TEIAL. 

Jury.    See  Constitutional  Law,  IX,  9;  Jurisdiotioiif 

IV,  12,  13. 

Waiver  of  new  trial.   See  Jurisdietion,  IV,  10. 

New  Drfense;  Statutory  Repeal.  Right  of  United  States, 
upcm- reversal  of  judgment  in  its  favor,  to  set  up  statutory 
repeal  at  second  trial  which  was  ignored  at  the  first.  Chase, 
Jr.Y.  United  States. 1 

TEU8TBE8.    See  Bankruptcy  Aet. 

UNITED  STATES.  See  Boundaries,  3-5;  ChineBe  Ezelusion 
Acta;  Claims;  Contraeta,  1-8;  Indians;  tntoxicatinf 
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Liquortt  %  3;  Mails;  Minm  and  Mkoing;  Fubllo  Laadi; 
TvMtlon,  I;  Waten^ 

Appropriations.    See  Contraots»  3-6;  Indians,  0,  10. 
Army  transportation.    See  ilntarstata  OomDiaroa  AetSt 
1,4-6. 

Claims;  Lever  Act.    See  Jurisdiction,  VI,  9. 
Elections;  regulation.    See  Constitutional  Law,  V. 
Federal'  control;  railroads.   See  Carriars,  1-6;  Intaratata 
Gommaroe  Acts,  III,  3,  4;  Taxation,  II,  18. 
Id.    Telegraph  lines.    See  Telegraph  Companies. 
Federal  Reserve  Banks.    See  Banks  and  Banking;  Juris- 
diction,  VI,  13,  14. 

Intervention;  original  suit.   See  Prooadure,  II,  1; 
State  judgments ;  when  not  biAUing.   See  Judgments*  6, 7. 

VBNVB.    See  Interstate  Commerce  Acts»  III,  1,  2. 

WAIVBR.   See  Jurisdiction,  IV,  10. 

WAB. 

Emergency  legislation.    See  Constitutional  Law,  I,  2; 

in,  2;  IX,  5-9;  XII,  5,  6,  20. 

Excess  profits  tax.   See  Taxation,  I,  6-8. 

Federal  control;  railroads.    See  Carriers,  1-6;  Interstate 

Commerce  Acts,  III,  3,  4;  Taxation,  II,  18. 

IdL '  Tel0graph  lines.   See  Telegraph  Companies. 

Foreign  merchant  vessels;   requisition.    See   AdmiraltXf 

10-14. 

WAB,  SBCBBTABT  OF.   See  Contracts^  3;  Waters,  la 
WABBHOUSBMAN.    See  Carriers,  7,  8. 

WATBBS.   See  Boundaries;  Contracts,  1-6. 

When  state  judgment  as  to  navigability  not  binding  upon 
United  States.    See  Judgments,  6. 

1.  Bfigvlation;  SUite  atul  Feflernl,  Authority  of  Congress  to 
prohibit  obstruction.s  not  lost  by  omission  to  act  in  previous 
cades.  Economy  Light  Co.  v.  United  States . .  113 

2.  Id.  Northwest  TerriUtry.  Public  interest  in  navigable 
streams  and  federal  authority  over  those  capable  of  serving 
interstate  commerce,  arises  from  Ordinance  of  1787  estab- 
lishing public  rights  of  highway  therein.    Id. 
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3.  Id.  Ri^ts  of  highway  established  by  tMlinanee  were 
no  more  subject  to  repeal  by  States  than  any  other  federal 
regulation  of  e<Mnmerce.    Id, 

4.  Id.  Power  of  States  is  plenary  withm  borders  until  Con- 
gress intervenes,  but  Congress  may  assume  entire  control, 
unhampered  by  previous  acts  oi  States.    Id. 

5.  Id.    It  may  preserve  river  for  future  transportation, 
even  though  it  be  not  at  present  used  for  interstate  com- 
merce and  be  incapable  of  such  use  according  to  present 
methods.    Id, 

6.  NamgabiKty;  Law  and  Fad.  Artificial  (Hfibruetions,  sub- 
ject to  abatement  by  public  authority,  do  not  render  non- 
navigable  in  law  stream  which  in  natural  state  would  be 
navigable  in  fact.    Id. 

7.  Id.  River  may  be  navigable  in  law  though  it  contain 
natural  obetructicms  and  be  not  open  to  navigaticm  at  all 
seasons.    Id. 

8.  Id.  Ad  1899.  Detplaines  River,  in  Illinois,  hdd  a  navi- 
gable water  €i  United  States  within  act  forbidding  obstruc- 
tions.   Id. 

0.  Id.  Sedian  9,  applieabie  to  **  any  navifiMe  river,"  not 
limited  to  suoh  waters  as  were  at  date  of  act,  or  as  now  are, 
actually  open  to  use.    Id.      • 

10.  Id.  Dams;  Approval  by  Seerdary  of  War.  Where  there 
was  no  api^eation  under  statute,  but  party  desiring  to  build 
submitted  plans  at  inf(»inal  hearing  and  assured  Secretary 
that  stream  waa  not  navigable,  his  refusal  to  act  upon 
ground  that  stream  was  without  his  jurisdiction  imported 
neither  apjuroval  of  project  nor  inquiry  conceniiiig  naviga- 
bility.  Id. 

11.  New  York  Bay;  Sewage;  It^yndUm,  Sight  of  New 
York  to  enjoin  New  Jersey  project  tor  discharging  sewage, 
without  regard  to  location  of  boundary  or  New  York's 
daim  of  exclusive  jurisdiction  cfvet  Bay.  New  Yorkr,  New 
Jersey 296 

12.  Id.  /nterfsnfum;  Vniied  States;  Dismissal.  U  oondi- 
tions  of  stipidation  between  United  States  and  sewerage 
commissioners,  for  treating  sewage  ana  allowing  Govern- 
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meat  iospeetioa,  were  realiied  and  maintained,  tiMre  eould 
be  no  oceaflion  fw  injunction.    Id, 

18.  Id.  PuUie  Ntdmmee,  Evidence  failed  to  prove  pro- 
poeed  discharge  would  cause  increased  damage  to  personsw 
property,  addition:!^  to  that  attributable  to  ensting  dis- 
charge from  New  York  City.    Id. 

14.  Id.  Endenee  failed  to  show  thail^  even  if  tnatod  as 
prescribed  in  stipulation;  additionai  sewage  would  seriously 
add  to  existing  pollution;  in  view  of  imjvoved  methods  and 
ri^t  of  Government  to  jtop  operation  if  it  caused  poUulMMi, 
injunction  refused.  Id. 

WILLS.   She  Indiraa,  14, 15;  Taxation,  1, 1-5. 

WIT1IB88IS. 

Self-incrimination.   See  Constltotlonal  Law,  IX,  1. 

WOBDS  /«D  FHKAU8. 

1.  "  Accrued."    See  United  SUOn  v.  Woodward. e32 

2.  "All  other  jvoperty."    SL  Imum  Ac.  Ry.  v.  Hagerman  314 

3.  '' Auihorised."    See CAoae, /r.  v.  UmiedStatet. 1,  8 

4.  "  Capital  stock."    See  8L  LomoSan  Frundaco  Ry.  v. 
MiddMamp. 226 

5.  "  Charges  against  the  estate."    See  New  York  Trud 

Co.  V.  Bitnor. 345 

« 

G.  ''Elections."    See  Newborryy.  Vniiod Sttaet: 232 

7.  "  Endlines."  BeeSiherKing  Co.  v.  ConUingCo. 18 

8.  "  Invested  ci^ntaL"  See  La  Bdle  Inm  Works  r.  Uniied 
8iat€9 377 

9.  ''Manufactured,  scrfd,  or  removed  for  sale."     See 
Vmied  8iaie9  v.  American  Chide  Co. 446 

10.  "  Moused  capital."    See  Merdkmi^  NaO.  Bank  v.    ^ 
Riehmumd. ,.  635 

11.  "  Navigable  river."  See  Economy  Lighi  Co.  v.  VmUd 
Statee 113 
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12.  *'  PenoQ  acting  for  or  on  behalf  of  the  United  States  in 
any  official  function."    See  Krichman  v.  United  States . . .  363 

13.  ''Primariei."    See  Newberryy.  Uniied Siatee. 232 

14.  "  RegaHai  tariff  rate."    See  AtMmm,  Tapeka  dt  Sania 
FeBy.r.  United  Statee. 205 


15.  "  Snrphia.''   See  8t.  LtnMSlan  Franeir»  By.  v.  MiMe- 
mmp. £Bo 

15.  '' Telesci^ically  received  and  applied."     See  Wetmr 
Blee.  Co.  Y.  Freeman  Elec.  Co 568 

WOESHnrS  CO]inir8ATIOK  laws.     See  Bmplofw 
and  ImplofM. 

WBITOrimBOE.   See  Juriadietlon;  Prooedwe. 


